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LEGISLATIVE ASSEMBLY OF ONTARIO 


The committee met at 1007 in room 228. 





ZEBRA MUSSELS AND PURPLE LOOSESTRIFE 


Consideration of the designated matter, pursuant to 
tanding order 123, relating to zebra mussels and purple 
dosestrife. 


| The Chair: Order, please. I apologize for the slight 
lelay, but the first morning, I guess, there are logistical 
roblems. If you go to your agenda for Tuesday 29 Janu- 
ry, you will see the first item on the agenda is a staff 
briefing. It is customary that these briefings be held in 
amera, and if I can get agreement to proceed with that, 
hen we will proceed with the in camera staff briefing. Is 
hat agreed? Recorded as agreed, and we will proceed with 
he in camera briefing. 


| The committee continued in camera at 1007. 
044 




















JOE LEACH 


The Chair: Our first witness this morning is Dr Joe 
each from the Ministry of Natural Resources at the Lake 
3rie Fisheries Station in Wheatley. Dr Leach’s presentation 
ivill put focus on the introduction of new species into per- 
\pective with existing species in terms of competition for 
Jesources and habitats. Dr Leach, you can go ahead with 
our material. 


| Dr Leach: I plan to give you a brief overview of in- 
lroductions into the Great Lakes going back to the early 
||800s. This overview is based on a study which was con- 
jucted by Dr Edward Mills of Cornell University and my- 
elf. The study was in response to a request from the board 
of technical experts of the Great Lakes Fishery Commis- 
sion. I will proceed into this now with my slides. 

_ Why are we concerned about introduced species? First 
bf all, they create what we term biological pollution. They 
are difficult to eradicate. I cannot think of a single species 
‘hat has become established and has been eradicated. They 
}reate new instabilities—the sea lamprey and its impact on 
he upper Great Lakes is a good example of that—and they 
jreate an uncertain ecological and economic future. The 
zebra mussel has us in that phase now. 

We defined an “exotic organism” as a successfully re- 
oroducing species transported by human activities into the 
Great Lakes, and an “entry vector” as the most probable 
means by which that species arrived here through human 
activity. 

How many species have come in and what are they? 
We do not know how many species have come in; it could 
be thousands. But we know that 115 species have become 
established since 1810. If you look at them in terms of 
groups, the aquatic plants make up the largest group with 
28%, the algae with 23%, but the fish have made up al- 
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most one fifth of the group with 19% and the rest of them 
are invertebrates or fish diseases. 

How did they get here? If you break down the entry 
vectors, you will see that ships have been the biggest vec- 
tor with 34%; accidental release, 23%; deliberate release, 
9%; canals, only 5%, but canals have been responsible for 
bringing in some of the most important invaders. We do 
not know how one quarter of the species arrived here. 

Looking at the ship vector in a little more detail, ballast 
water has been the largest component of that vector with 
68% and solid ballast is 23%. Solid ballast was more im- 
portant in earlier days and has been responsible for bring- 
ing in some of our aquatic plant species. 

What species came in in ballast water? A lot of algae 
species came in and some fish species and, as I mentioned 
earlier, some of the aquatic plant species have come in 
through the solid ballast mechanism and also some algae 
species. This is an ocean-crossing ship which is docked at 
Duluth taking on grain. It probably came across the ocean 
in ballast and removed that ballast in western Lake Supe- 
rior or in Duluth harbour, and you can tell by the water line 
on the ship that it is riding high now. When it receives its 
full cargo of grain, that line will be down. Ships have quite 
an array of dedicated ballast tanks for taking on water to 
create stability. As much as a million gallons of ballast can 
be held in one of these on the voyage across. 

This entry vector has attracted a lot of recent attention. 
The International Joint Commission and the Great Lakes 
Fishery Commission have made a joint appeal to the gov- 
ernments of Canada and the US to take some strong action 
to control this vector. 

Where do these exotics come from? Almost half of 
them come from Europe and almost a quarter of them 
come from the Atlantic coast. These are the two main areas 
that have impacted the Great Lakes. When did they come 
in? About 46% of them have come in since 1960, and 
please remember that the Seaway opened in L959: 

We have here a time line of some of the more major 
species that have impacted the Great Lakes from 1810. We 
have picked 15 species which we think have been signifi- 
cant. There seem to be three groups of them in terms of 
invasion: an early group, including cladophora, alewife 
and sea lamprey in the early 1800s; a late-1800s group 
including the purple loosestrife, the common carp, the 
brown trout; and a later group including the fish diseases, 
Eurasian milfoil, white perch, spiny water flea, ruffe and 
zebra mussel. 

I will go into a little more detail on some of these 
major species and their impacts. This is the purple 
loosestrife, which is a beautiful plant. Unfortunately, it dis- 
places some of our native aquatic plants which are useful 
for waterfowl. The dispersion of this plant has been fairly 
rapid across North America. It has a unique sea dispersal 
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method which, interestingly enough, was described by 
Charles Darwin back in the 1800s. 

I have some maps showing the progression of this spe- 
cies across North America. It was first established in 1876. 
It utilized the canal system. See the Erie Canal here, which 
links to the Atlantic seaboard through the Hudson River 
system. It links into both Lake Erie and Lake Ontario. This 
was the dispersal in 1880, the dispersal in 1900, and you 
will see it had reached the Great Lakes. By 1940 it had 
become established west of the Great Lakes and by 1985 it 
has reached right across the North American continent. 
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The sea lamprey is probably an example of one of the 
worst invaders we have suffered. It has been in Lake On- 
tario since the early 1800s. It found its way through the 
canal system into Lake Erie by 1921 and moved on up into 
the upper Great Lakes, where it devastated the lake trout 
and lake whitefish populations. The Canadian and US gov- 
emments have spent millions of dollars in attempts to con- 
trol this invader, with a certain degree of success. 

The European carp, which was brought into North 
America as a food item, is now ubiquitous in the Great 
Lakes in shallow water areas. It destroys habitat and is 
considered to be a pest. 

The rainbow smelt, which comes in from the Atlantic 
seaboard through the canal system, found its way into 
Lake Erie in 1935. The fishermen started to fish for it 
commercially in the 1950s. It now ranks number one in 
terms of tonnage harvested from that lake and number 
three in terms of value. On the negative side, it has im- 
pacted both lake whitefish and probably the blue pike. 

These are alewives, which have a nasty habit of ending 
up on the beaches when they die. It is another Atlantic 
seaboard fish which found its way into Lake Erie by 1931 
and moved on up into the upper Great Lakes, where it 
became very abundant, particularly in Lake Michigan, per- 
haps due to the lack of a top predator. The sea lamprey 
liquidated the lake trout. Lake managers brought in Pacific 
salmon as a control measure for this and these have been 
quite successful. The alewife now is an important forage 
species for salmonid fisheries, particularly in Lake Michi- 
gan and Lake Ontario. 

The green scum here is a green algae, cladophora, 
which came in in the early 1880s. It increased quite dra- 
matically during a period of enrichment in the 1950s, 
1960s and early 1970s. It abated somewhat in later years 
due to phosphorus control. 

_The upper one is a coho and the lower one is a 
chinook. These are Pacific salmon brought in to create 
salmonid sport fisheries and also to combat the alewife. 
They are two examples of successful invaders. 

The brown trout from Europe, another example of a 
beneficial introduction, provides a good sport fishery, and 
a classic example is the rainbow trout, which is probably 
the most transplanted fish in the world. From the Pacific 
coast it 1s now all through eastern North America and pro- 
vides an excellent sport fishery. 

White perch, a warm-water fish from the eastemn sea- 
board, found Its way into Lake Erie in the 1950s. It be- 
came established and has progressed up into warm water 


embayments particularly in Lake Huron and Lake Michi 
gan. This species can outcompete our native yellow perc 
and is at the present time impacting yellow perch in Lak 
Tic: | 

There is an example of a benign invader. I mentione 
there were a lot of invaders that have come in and we d 
not know what they are. This is one that came in and w 
know what it is and it did not succeed. It is from Europe 
originally from Asia, and it came in on ballast. We wer 
not worried about it becoming established because its lif 
history requires it to go down to the sea to spawn. W 
knew it would not become established in the Great Lakes 
and it has not. 

Now I come to the three most recent invaders, whicl 
came in in the 1980s: the ruffe, the spiny water flea and th 
zebra mussel. The spiny water flea is found now in all th 
Great Lakes. It is quite abundant. There was a considerabl 
amount of concern that it would impact fisheries throug] 
alteration in the food web, and it perhaps has done that ii 
Lake Michigan. However, we find in Lake Erie that it i 
preyed upon quite severely by yellow perch and other spe 
cies and seems to be held in check, so that we do not thinl 
it will be as serious a pest as originally considered. 

The ruffe, the European perch-type fish, which wa: 
found in Duluth harbour in the 1980s, came in on ballas 
undoubtedly and spread into parts of western Lake Supe 
rior and has not moved much from there. However, there i: 
a lot of shipping from Duluth down into the lower Grea 
Lakes and we suspect that it could be carried in on tha 
route. We are concerned about it because it can out 
compete yellow perch. This is what happened in Locl 
Lomond in Scotland when the ruffe invaded there in the 
early 1980s. The purple bars indicate the increase in ruffé 
and the green bars indicate the decline in the abundance o: 
yellow perch. | 

Finally, the zebra mussel, which was first found in June 

1988 and has spread quite dramatically. You will be hear: 
ing a lot about the zebra mussel in the presentations thai 
follow mine and I will not say much about it. It found ¢ 
vacant niche in the Great Lakes. There is no other bivalve 
organism and it has become superabundant, particularly ir 
Lake Erie and Lake St Clair. 
_ Just to sum up, the Great Lakes have been subject te 
invasions from at least the early 1800s. One out of every 
10 exotic species has significant ecological or economic 
impact. Almost half of them have become established 
since the opening of the St Lawrence Seaway and about 4 
third of them have entered the Great Lakes through ship) 
activities. 


That ends my presentation. 
The Chair: Thank you, Dr Leach. Questions? 


Mr Waters: You have shown us all these infestations: 
that we have had in the past. Is there any way of predicting: 
what is going to be coming in the future, and if so, when? 


Dr Leach: That is a very good question. I wish I had a! 
good answer for you. It is virtually impossible to tell you. 
what will come in. What have come in and been successful! 
are usually those species which are similar in climatic and! 
adaptive requirements from their native situation. I cannot! 






jy much more than that, other than it will probably be a 
nall organism, it will probably come in ballast, but what 
|, would be, we have no way of knowing. These are always 
aknowns. 


| Mr Waters: At present there is probably something in 
jurope travelling around. I was just wondering if there 
as anything that seems to be spreading i in Europe that we 
ould be expecting in ballast water in the future—that is 
jasically it—that we do not have at present. 


Dr Leach: Marine traffic in Europe has been going on 
br a long period of time and there is very likely less 
ipportunities for new invaders to become established, new 
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‘lobal thing. We are going through a period now of ho- 
nogenization of biota on a global basis and it is largely 
i? of the increase in shipping traffic through all areas 
f the world. 


| Mr Ruprecht: From your perspective, do you think 
he department has sufficient data on the zebra mussel, its 
‘roblems and the extent to which it will cause damage in 
ne future? Do you have enough data on all of that? 


Dr Leach: I would not think so, no. This is a recent 
avader. It is a new situation. We are finding already that it 
3 not following the same patterns as in Europe in terms of 
‘rowth. I would think we need to study this organism more 
: atensely. 


Mr Ruprecht: Mr Chairman, if that is the case, I 
vould think that what you would want to do is to ensure 
hat sufficient resources are made available to the depart- 
| nent so that we can have data in order to work quite 
juickly to overcome some of these problems. 

_ In terms of the process of determining the problems 
ind getting the data, is the department prepared to act 
luickly on any of the new invaders or any of the new 
pecies that come into Ontario, especially in this case into 
yur waterways, which will then affect not only the fish life 
in the water but also the fauna and other aspects of new 
pecies that are introduced into the Great Lakes basin? 


100 


' Dr Leach: I think some of the presenters following 
ne will be in a better position to answer that than myself. 
just looking at the zebra mussel problem, when we first 
ancovered it in the summer of 1988, we acted very quickly 
0 get as much information as we could about it in terms of 
what happened to it in Europe. Also, we followed its prog- 
‘ess quite quickly, in Lake Erie particularly. 


Mr Ramsay: Dr Leach, at the very beginning of your 
yresentation, you listed for us five potentially negative 
onsequences of the introduction of exotics to the ecosys- 
‘em in Ontario. I take it from that that also applies to the 
/oluntary introductions, not just the involuntary ones. 


_ Dr Leach: Most of the voluntary ones have been ben- 
\>ficial invaders. The rainbow trout is a classic example of 
f very beneficial invader which was deliberately brought 
rere and has reproduced successfully and has become a 
very important component of the sport fisheries. When I 
was talking about impacts, those 15 species I listed, I was 
lalking in terms of significant economic and ecological 








ituations in Europe. This problem with introductions is a | 
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impact and I was including some beneficial invaders as 
well. 

Mr Ramsay: As we become more aware, though, that 
we are obviously very susceptible here in Ontario and 
North America to invasive species, are we taking more 
care in our voluntary introductions into the environment? 
Do we have a regime of class environmental assessments, 
for example? 

Dr Leach: Yes, we have, and some of the speakers 
after me are in a better position to give you full details of 
that process. 


Mr Arnott: Dr Leach, if we look at this thing in a 
historical perspective, it appears that the enhancement of 
Great Lakes shipping from international ports of origin is 
generally creating an invasion of species that are giving us 
problems. Is it fair to say that in absolute terms, as Great 
Lakes shipping is increased through national trade pat- 
terns, I suppose, in the future, we are going to be faced 
with more and more invasive species of the sort? 

Dr Leach: Yes, certainly the potential for more invad- 
ers is there and unless there is some change taking better 
control of the management of ballast, that would definitely 
be subject to further invasion. 

Mr Cleary: Would you care to touch a bit on winter 
or summer temperature of water and things like that that 
zebra mussels survive best in? 


Dr Leach: Yes. The ecological requirements of zebra 
mussels are fairly well known. Temperature requirements: 
They will cover a wide span of temperature and in Europe 
they do in fact cover quite a wide latitude. When you 
transport that latitude to North America, the potential for 
invasion is quite substantial, right across North America 
based on temperature alone. There are other ecological 
requirements, such as calcium and pH, which also affect 
the dispersion. 

The Chair: There being no further questions, thank 
you very much for your presentation, Dr Leach, and thank 
you very much for coming this morning. 


GERRY MACKIE 


The Chair: Our next witness is Dr Gerry Mackie 
from the department of zoology, University of Guelph. Dr 
Mackie has been working on the zebra mussel problem 
since it was first recognized and he will summarize current 
research findings and suggest priorities for future research 
needs. 

Dr Mackie: I just gave a presentation at the Univer- 
sity of Alberta—in fact, two presentations—so the handout 
that you are getting now has two abstracts on those two 
talks. Basically, what I have done is take slides from each 
of those talks and combine them into this one presentation, 
so you will not find the slides in any particular order with 
respect to your handout. However, I think the story will 
unfold as we go along. 

This is actually the first specimen that was turned in, to 
me at least. I am not sure if it was the first one found, but it 
was the first one turned in to me. This is the one that I 
identified as Dreissena polymorpha, easily characterized 
by the zebra stripe pattern; that is, alternating yellow and 
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black bands in a zigzag pattern. The animal below is called 
a unionid clam, or one of our native clams. As it turns out, 
the zebra mussel is having a devastating impact on this 
group and I will give you some data to illustrate that in a 
minute. 

The only other Dreissena that we have in North Amer- 
ica is a brackish water species that belongs to another 
genus called mytilopsis. It is currently restricted to the east 
coast of North America and in fact originated in the south- 
eastern states, Florida, the Carolinas and so on, and has 
since migrated northward and is now in the North Atlantic 
states, that is, New York and so on, and we expect that 
both Dreissena and this species are going to meet. Both are 
very characteristic in that they are tenacious. They attach 
to almost any kind of substrate. I have shown here an 
unionid clam, or one of our native clams, basically to give 
you some idea of how big the zebra mussel is. You can see 
in this slide that the zebra mussels are confined to the rear 
end of this unionid clam and it is the rear end only because 
the rest of that clam sticks in mud and is not exposed to 
infestation by the zebra mussels. 

This is a cross-section through a zebra mussel. This 
area here is the foot. On each side here are the gills. This 
pinkish structure right in the middle of the foot, where 
there is a canal right dead centre, is called the byssal gland 
and it is this gland that secretes a liquid that solidifies in 
contact with the water. 

These threads that are attached to a substrate need a 
firm substrate to attach to. Zebra mussels cannot survive in 
mud or sand, They must have a hard substrate to survive. 
They can secrete as many as 12 threads a day, according to 
the European literature, and we have found adults that 
have as many as 200 threads attaching a single zebra mus- 
sel to the substrate. Those threads can be attached directly 
to the rock it is on or to neighbouring individuals as well. 

For example, I have shown here in a sketch one zebra 
mussel shown on the end, and that is with the stripe down 
the centre. There is a smaller one in the middle and one on 
its side. You can see all those byssal threads. Some are 
attached to the rock, some are attached to the neighbouring 
individuals. When those individuals die, they do not leave 
the substrate; they stay there because those byssal threads 
are holding each other in place. 

Anything in the water will be attacked by the zebra 
mussels, or at least infestations will occur on almost any- 
thing, except copper plate. Concrete bricks or blocks, ce- 
ment walls and so on are particularly common substrates 
because of the calcium in those substrates. There is a uni- 
onid clam or native clam in the middle here. You can see 
some zebra mussels on it. We have done several experi- 
ments to see if there are any kinds of materials that will 
resist zebra mussel infestations. We have tried all kinds of 
plastics, including Teflon, and they attached to Teflon. The 
only material that resists them is copper, and that is after 
one year of experimentation. That experiment is going on 
now and it will be two years old at the end of next sum- 
mer. 

This is a cross-section through the female gonad. The 
zebra mussels are separate sexes. There is a female indi- 
vidual and a male individual and you can see all the eggs 


within these follicles. There are several follicles or tubes 
If you can follow this arrow here, that is one follicle, an 
within that follicle are several eggs. One female can pro 
duce as many as 30,000 eggs in its first year of reproduc 
tive life and up to 40,000 each of its second and thir¢ 
years. 
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That was in May. By the end of September all of the 
eggs are released. So you see all of these follicles are 
empty. The reproductive period runs from about June—we 
saw the larvae as late as November this year—so the win: 
dow is roughly May to November for the presence oj 
zebra mussel larvae. 

As far as the males are concerned, the testes are enor: 
mous. This is a very ripe male and the gonad in this partic: 
ular specimen covered about 50% of the animal. Again, by 
the end of September all of the sperm have been released 
so you do not find any sperm in the sperm ducts. 

The life cycle has been very well described in the Eu: 
ropean literature and we are looking at it now and develop- 
ing the times between each of the stages shown here. This 
is the whole life cycle. It goes through a planktonic stage, 
that is, a stage where the larvae swim in the water column, 
and this is the way they are oriented in the water. They 
have a structure called a velum, which has cilia. Those 
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cilia beat and help to maintain the animal’s position in the 
water column. Over time, and that is about a week from 
that point down to this point, that velum is lost, it is re- 
sorbed and forms structures called siphons, which are used 


to bring water into and out of the animal. 


As that structure is absorbed, it loses its ability to 
Swim, So it begins to settle out and we call that the post-ve- 
liger stage. This settling stage represents the stage where : 
no longer has the ability to maintain itself in the water 
column and it settles to the bottom, secretes a thread very 
quickly under proper conditions and then develops into the 
adult. That whole event may take anywhere from two 
weeks to four weeks and it is inversely related to tempera- 
ture. The warmer the water, the faster the development 
time; the colder the water, the longer the development) 
time. | 

We find very different seasonal distributions of the lar- 
vae throughout all of the Great Lakes, and for this reason’ 
you have to monitor the populations of zebra mussels not 
only within each lake but in each location on the lake. For, 
example, this is Lake St Clair. We found the peak abun-. 
dance of larvae in about the first week of July. In the: 
Welland Canal, at Quebec and Ontario Paper Co, it was in 
the middle of August, and just 15 kilometres downstream, 
It was a week later, in about the third week of August. I 
Lake Ontario it is later yet. We found a huge peak in the: 
middle of September, and we are not sure if this is noise or 
not. | 

One of the problems with Lake Ontario is that it has. 
severe internal seiches; that is, there is a cold layer in the 
water column and it can rock like this. Any industry that 
has its intake structure, say, at this position, if that thermo-. 
Cline tips that way, that layer tips that way, then the cold! 
water suddenly comes in. We think that process is limiting: 


| 
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ie settling rate of zebra mussels in the Eastman Kodak 
acility. 

On the Ontario side, at Lake Ontario Cement, we only 
egan to see the larvae appear this year and the numbers 
sally did not get much higher than 100 per cubic metre. 
© next year we expect to see huge increases in the num- 
ers at Lake Ontario Cement, which is not far from Kings- 
on. 

_ Not only do we see differences in spatial distribution— 
hat is, the seasonal abundance spatially that is different at 
aces along the lake—but seasonally as well. This is Min- 
stry of Natural Resources data by Joe Leach for 1988 and 
989. You can see that there were two peaks in each of 
hose years, and the peaks differed as well in each of the 
ears. So it is really important that each of the industries 
hat is trying to control zebra mussels monitors the abun- 
lance of the larvae in the water column, because they 
recur at different times in the year from one year to the 
1ext, and there may be only one peak instead of two. 

_ We have measured the growth rate of the larvae and 
yne of the things we look for of course is the settling 
ndividuals. Individuals tend to settle beyond 200 microns 
n length, so as soon as we start seeing histograms appear- 
ng at 200 microns and beyond, then we know they are in 
he settling stage. That is the critical point. The larvae at 
his size swim in the water. They really do not do anything 
is far as industries are concerned. However, they may 
lave an impact on the ecology of the Great Lakes in that 
hey may be filtering some of the food out of the water. 

~ You can go throughout the summer just looking for 
hose longer-length classes to look at the degree of settling. 
This is October and November. We were seeing larvae, for 
2xample, until 28 November this year, which is really un- 
sual, compared to last year when they disappeared in Oc- 
ober. 

_ This is a veliger that has lost its ability to swim. You 
can see the foot here is beginning to crawl around. There 
are siphons formed in this region of the animal, so it starts 
settling, and one of the surprising things we have found 
this year is that those individuals can settle in a matter of 
two weeks; 90% that are out in the water settle in two 
weeks. We found this at several stations. 

Here again you can see 4 September was the last time 
we saw the veligers, and then they started settling on 9 
September. These are three- to four-day intervals that we 


were sampling in. In two weeks, we had 90% of those 
individuals settling. In other words, there really was not 
much difference in the numbers beyond that point. 
That should be a significant fact for industries trying to 
control zebra mussels, because that window can be nar- 
rowed to two weeks. Remember, last year there was only 
‘one period of settlement. In previous years there were two, 
so they would have to isolate both of those periods. The 
same at Stelpipe on the Welland Canal, two weeks again 
basically. 

One of the things we also discovered was that the set- 
tling rate may be dependent on the numbers of larvae in 
the water. We are only now beginning to gather these data. 
We have to gather substantially more, but it looks like 
anything below 850 per cubic metre, for example, we did 























not see anything settling. Unfortunately we do not have 
anything between 850 and 36,000. We do not know if 
10,000 is the magic number, for example, but once it gets 
to a certain point there is going to be a level where it will 
no longer increase. 

These are the adults. What we have done here is take 
adults off rocks, measure each one and then we plot them. 
So we count the numbers in each length class. Those are 
very small length classes, something like 22 microns. 
Sorry, I cannot read the numbers here, but they are very 
small individuals, less than a millimetre in length. Each 
peak represents a cohort, so you can see a lot of new 
individuals appearing in this sample, which is I think 2 
May 1989. 

Those individuals grow to this point, that grows to that 
point and so on, so everything moves to the right. You can 
see a new recruitment event occurring here, so new indi- 
viduals appeared again there. Those grow to that point, 
those grow to there and so on. If you plot those, you can 
determine the growth rates of the individuals. 

We found that in 1988 and 1989 they grew as much as 
two centimetres a year. That is a lot of guesswork, because 
you do not know when those adults actually landed on the 
rock. You are presuming they landed in the fall or the 
spring of 1988 and 1989 respectively, but there is one way, 
because zebra mussels are so unique in their ability to 
attach, to determine exactly how old, how quickly they 
grow. 

You can set out cement blocks such as this one here 
and you can see zebra mussels starting to settle in the 
groove. If you pull that rock every two weeks and take 
specimens off, you know that that block was put in on a 
certain date, you know when the mussels started settling 
on there and, if you measure them at two-week intervals, 
you can determine their growth rate. This is after another 
two weeks. You can see the block is almost completely 
covered by zebra mussels. If you measure them over the 
summer, you can confirm from the block date, which is the 
dashed line, that they grew 15 millimetres, compared to 
the 17 shown on this one site that we measured in Lake St 
Clair. 

This is extremely fast compared to the European popu- 
lations. They grow twice as fast and live half as long, it 
seems, in the Great Lakes. These are data from European 
populations. These are British populations here where they 
tend to grow faster than populations in Poland and Russia. 
So we have got a mix of these two and we are not quite 
sure if we have got any specimens that are particularly 
representative of any one country. We seem to have our 
own unique population, so to speak. 

The data I have given you so far just give growth of 
individuals, how fast they grow and reproduce and so on. 
These are data on the population itself. We want to know 
when the populations are going to peak. What we have 
done is take data for 1987 and you have to back-calculate, 
because we collected clams in 1988, but the numbers that 
are on that clam represent those that were born in 1987, so 
we can go back one year. You lose some over the winter 
months because of ice scouring, predation and various fac- 
tors of mortality. 
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On the vertical axis it is a log scale, so it is an order of 
magnitude: | is 10; 2 is 100; 3 is 1,000; 4 is 10,000; 5 is 
100,000 per square metre. You can see that the population 
seems to be levelling off in Lake St Clair right now. Those 
solid dots are actual data, the round open dots are hypo- 
thetical data, just to try and fit to this curve. Those diago- 
nal lines represent the amount of mortality that we see 
from one year to the next, so that would represent the 
population in the fall of one year and that would be the 
population in the following spring. Then they reproduce 
and produce that many more new individuals to the blocks. 
It looks like they are starting to peak out in Lake St Clair, 
but we need more data to confirm it because there tends to 
be a lot of so-called noise in ecological data. 
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Where are we now? They are throughout Lake Erie, 
throughout Lake St Clair, three quarters of the way up 
Lake Ontario, at least in terms of the veliger larvae. Adults 
tend to be confined to the southern end of Lake Ontario, 
and we have spotty records in the rest of the Great Lakes, 
but they are not present throughout the rest of the Great 
Lakes. There are some data points missing here; for exam- 
ple, there is apparently a record in the Thunder Bay area 
and there is a record in the Ottawa River that has been 
confirmed. However, in both of these sites, the zebra mus- 
sels were found on ships. They were not actually taken 
from rocks from the bottom of the lakes or rivers. 

What is going to limit their distribution within the 
Great Lakes? According to the European literature, there 
are two or three important criteria: one is temperature, one 
is calcium, and perhaps food. The European literature 
tends to indicate that the larvae require at least 12 milli- 
grams of calcium to develop. However, the data are not 
good data. I would not call them good data, because they 
had 60% mortality in their control tanks. In tanks that had 
100 milligrams of calcium, for example, they still had 60% 
mortality. So there are still a lot of experiments that have 
to be done with respect of calcium. 

Temperatures: The European literature reports, and 
often we are able to show in the Great Lakes examples, 
that the reproductive temperature threshold is 15 degrees 
to 17 degrees. That is, you need 15 degrees to 17 degrees 
before the mussels will reproduce, and they need 10 de- 
grees to 12 degrees before they grow. In Lake St Clair we 
had temperatures near 22 degrees or 23 degrees this year 
before we found larvae in the water. So we have to do 
some more experimentation there to determine if it is re- 
ally absolute temperature or degree days. In fact, it might 
be a combination of things. We still do not fully under- 
stand what controls the reproductive events. 

Chlorophyll: We are not sure yet whether the larvae 
play a significant role. Certainly the adults play a role, and 
I will give you some data in a minute to confirm that. 

That is within the Great Lakes. What about the North 
American continent itself? We can get a pretty good idea if 
we look at the current distribution in Europe, and if you 
take the northern limit of that Current distribution and 
across to North America and the southern limit across, you 
will find that roughly 75% of the North American conti- 
nent, at least in terms of temperature, will have some habi- 


tats available for zebra mussels. Now there are other fac: 
tors like calcium that will limit that distribution, but we 
still need a lot of experiments to determine whether cal- 
cium is indeed a factor that will limit the distribution, anc 
if it is, what level of calcium will limit the distribution. 

The impacts on unionid clams is extraordinary. We hac 
16 species of native clams in Lake St Clair in 1988. There 
were five species found that we were not able to find 
living in 1990. There were an additional nine species fot 
which we found less than 0.1 per square metre, and we 
have had divers go down with cameras. It is literally like a 
graveyard now with unionid clams lying all over with 
nothing but byssal threads attached to the shells. There is 
no question that we are going to lose some species of out 
native clams. Whether we lose all of them or not remains 
to be shown. 

One of the problems that is happening is the zebra 
mussels get in between the gape, as we call it, in the native 
clams and they prevent them from closing, so that the 
native clams are exposed to environmental extremes. The 
numbers rise astronomically. For example, because zebra 
mussels can settle on top of one another and the numbers 
of mussels can grow much faster than the growth in length 
of our native clams, we find that the numbers of zebra 
mussels increase dramatically after the second or third 
year of infestation. This particular specimen shows about 
3,000. We estimate 3,000 zebra mussels on it. As many as 
15,000 zebra mussels have been counted on a single uni- 
onid clam. 

Crayfish are not immune to infestations. However, 
these will moult periodically and they can get rid of zebra 
mussels, so they are a bit different than our native clams. It 
is like taking your jacket off and throwing it away. | 

One of the unique things about zebra mussels is their 
ability to filter water, not so much in their individual ca- 
pacity to filter but in the enormous numbers of mussels 
that are out there. In general, one mussel can filter about 
one litre per day, so there is an enormous quantity of water 
being filtered and some of the MNR data tend to indi- 
cate—although these are not necessarily cause-effect rela~ 
tionships here; that is, because we saw an increase in water 
transparency in 1989 over 1988, that is not necessarily due. 
to zebra mussels. However, we do need data, definitive 
evidence to show that zebra mussels are actually causing 
that increase in water Clarity. 

It is highly coincidental, though, that the increases are. 
occurring as the numbers of zebra mussels are increasing, 
and we see this in terms of the food content in the water as 
well. Chlorophyll A is a measure of the amount of primary 
production going on in the water column, and you can see 
again that the amount of chlorophyll in the water de- 
creased in 1989 relative to 1988. These again are MNR 
data. 

We may see some impacts on our fisheries but, where 
there is an awful lot of study, that has to be done on the 
fish. One of the problems with these holistic-ecosystem- 
type studies is there are always natural variations occurring 
in the lake, and you have to be able to separate those 
natural variations from those that are being caused by 


zebra mussels. In other words, we need a control lake, and. 


ight now all we have is the Great Lakes to go by. Unfortu- 
iately we are going to have to wait for other lakes before 
ve can really show that the same events are occurring in 
ill lakes. That is one way to show it, or you can manipu- 
ate lakes in some cases, but some fish might even increase 
n numbers, such as this sheepshead, for example. 

It is an MNR slide. There are several species of fish 
feeding on zebra mussels. The perch is one, although not 
na major way. The sheepshead is one of the major preda- 
ors of zebra mussels. 

Waterfowl may increase in numbers because of the 
sresence of zebra mussels. We need data to show that 
some of the increases we are seeing in some of the water- 
Fowl populations are in fact due to the increase in zebra 
nussel populations. There may be a negative side to this. 
Zebra molluscs are good intermediate hosts for parasites. 
Maybe the zebra mussels are carrying parasites and we 
will see an increase in parasitism in the waterfowl, for that 
matter in the fish as well. Those are other studies that have 
to be done. 

_ In Europe, the crayfish preys on zebra mussels. In 
North America, they have not discovered how yet; the 
zebra mussels seem to be beating them to it. But in Europe 
at least they often use crayfish to control zebra mussels on 
nets. 

_ So fish may benefit. We may be able to use them even 
for controlling zebra mussels, although I doubt it as far as 
the Great Lakes are concerned. There are several chemi- 
cals that can be used. Chlorine seems to be the most popu- 


lar one at present, and you have to consider the effects of 


temperature—12 degrees versus 22 degrees—and there are 
different times of the year when you have to control the 
mussels, so some times in the year you need more chlorine 
than at other times. It depends on how you do it. You can 
do it continuously at low levels or intermittently at higher 
levels. We have done experiments to show that roughly 2.5 
to three parts per million is needed for 100% kill of zebra 
‘mussels. 

_ There are some molluscicides that are seeking approval 
right now. These have to be studied in terms of their effect 
on the ecosystem. We know that they kill zebra mussels 
but we do not know what their effects on non-target organ- 
‘isms are. Hydrogen peroxide is another one that is being 
‘considered. As far as different materials are concerned, we 
‘have looked at something like 18 different kinds of prod- 
‘ucts to date, and this includes waxes, coatings, different 
kinds of paints, paints with copper, paints without copper. 
So far, as you can see by the lack of bars here, paints with 
‘copper are the most effective at keeping zebra mussels off. 
That is copper plate in there and those are waxes at this 
_end, which do not prevent mussels from attaching but are 
very good at preventing firm attachments. 

(1130 
We have looked at growth rates on the different materi- 
als and still copper comes out best. Any material with 
copper in it is good from that point of view. They reduce 
“attachment and growth rate. Even in the ability to attach, 
how firmly do they attach, copper comes out on top again. 
Waxes are good in the sense that you still get a lot of 
_ mussels attaching but they come off very easily. Anywhere 
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from 80% to 90% of the mussels come off on waxes with a 
very gentle rinse. 

Heat is a potential method for controlling zebra mus- 
sels. This graph shows that acclimation temperature is ex- 
tremely important. If mussels are acclimated at 25 degrees, 
you need more heat to kill them. If it is at 2.5 degrees, you 
need less heat. These are laboratory experiments. What it 
is going to be like in nature, we do not know yet. These 
experiments have to be performed in the industries yet. 

Filters: You can use filtration but the filters have to 
have a core size sufficiently small enough to remove the 
settling sizes of zebra mussels. That means 200-micron 
openings or smaller. At that size of opening, most filters 
will not supply the huge demands of water demanded by 
many industries, often exceeding 500,000 cubic gallons 
per minute. 

This is an experiment we did with activated sewage 
sludge just to show you how good the zebra mussels are at 
filtering the water. You can see in the top there are two 
buckets on the left that have zebra mussels in cylinders 
and on the right there is none. You hardly see the air stones 
in that right bucket and you can clearly see them in the left. 
They are very efficient at taking out phosphorus. In this 
3% sludge, you can see that the control levels were 40 to 
50 milligrams per litre and in the test chambers they re- 
duced to less than five zebra mussels. 

Biochemical oxygen demand: very efficient at remov- 
ing a lot of that organic material, hence lowering the bio- 
chemical oxygen demand and just generally taking 
material out of the water, putting it on the bottom. We refer 
to them as biodepositors. 

That is my presentation for today. Thank you. 


Mr Ruprecht: Dr Mackie, I would be interested to 
know what you would describe as the best agent at present 
in order to control the zebra mussels. 


Dr Mackie: The best agent? Try something non- 
chemical, because chemicals tend not to be specie-specific. 
In other words, chlorine does not attack just zebra mussels; 
it attacks all sorts of aquatic life. Potassium has been re- 
cently reported as an effective chemical, potassium chlo- 
rate, and in fact potassium is not specie-specific. The 
researchers at Ohio State University, for example, found 
that roughly 70 milligrams is needed to kill zebra mussels; 
only four will kill our native clams, so potassium is not the 
secret chemical either. 

In regard to molluscicides, algicides and whatever, we 
still do not know the full impact on the ecosystem and, 
even though they have been demonstrated to have little 
impact on non-targets, there are too many non-targets out 
there to study yet. So it really is an ecosystem approach 
that we have to take. 

Mr Ruprecht: Are we presently using chlorine? 

Dr Mackie: Chlorine is the most common chemical 
used right now because it is inexpensive. Most industries 
currently have chlorine in place, and it is just a matter of 
retrofitting. 

Now to the intake structure: You have to go to the 
intake to control these. You cannot do it in the product so it 
has to be right out at the intake structures. 
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Mr Ruprecht: You were telling us that we have, I was 
not quite sure what the numbers were, but I thought it was 
34 indigenous or local species of clams, and consequently 
they are being attacked by the zebra mussels. Could you 
confirm that chlorine is being used extensively? Is chlorine 
an agent that will kill the indigenous species as well? 

Dr Mackie: We have no data on that. One of the prob- 
lems we are currently facing as far as chlorine is con- 
cerned is that the Ontario Ministry of the Environment 
standard level allowed into the surface in the effluent water 
is 0.002 or 0.001 milligrams per litre. The most sensitive 
instrument that you can purchase to measure the lowest 
levels of chlorine possible is 0.01, or an order of magni- 
tude higher than what that standard recommends. What the 
effect of that order of magnitude is going to have on the 
ecosystem over 10 years is really an unknown. 

Mr Ruprecht: Have the Europeans rejected that? 

Dr Mackie: No. Their systems are really a lot differ- 
ent and we cannot emulate them. We are not able to emu- 
late it in most instances, number one, because the Great 
Lakes are so huge; number two, they tend to build short, 
wide intakes, so it is more of a mechanical control that 
they use. With short, wide intakes it takes several years for 
the mussels to collect and reduce the flow into the facility, 
whereas here we have narrow intakes. They are 9 or 10 
kilometres out in the middle of the lake. 


Mr Ruprecht: What area would you recommend to 
this committee to do future research in? 


Dr Mackie: I would suggest looking at some of the 
physical approaches right now, and there are several of 
them. There is heat, although there are several industries 
that are now at the delta T limit. They are not allowed to 
have a change in temperature of more than 10 degrees, that 
is from the temperature coming in to the temperature leav- 
ing. Many are at that limit right now, so they have to be 
very careful how much more heat they add to the system 
or perhaps modify the system so it cools the water that 
they heat up. But that is one potential. 

Not all industries have that capability, incidentally, so 
they are going to have to take a different approach, maybe 
filtration, if somebody can come up with a method of 
backwashing fast enough. Some industries will not be able 
to use it because the demands are just so enormous— 
500,000 gallons per minute, for example, at the Nanticoke 
station. I doubt if there is a filter that will supply that 
demand, but they will supply 2,000 or 3,000 I am sure, 
with some experimentation. 

There are infiltration galleries being studied right now. 
Maybe that will be a solution. Flushing rates, none of the 
industries have the ability to increase the flushing rate, but 
if you can keep the flow running at 1.5 metres or more per 
second, that will prevent the mussels from settling. 

Mr Ruprecht: What are infiltration galleries? 


Dr Mackie: The Tilbury water treatment plant has an 
experiment in progress—maybe the MOE people can give 
you the exact details—but as I understand it they are using 
the bottom of the lake to filter the larvae out so that water 
goes through the bottom of the lake, is collected into a 
pipe, chlorinated and then distributed to the consumer. 


Mr Waters: What I wanted to ask about was natura 
predators to the zebra mussels. Do we have any? | 


Dr Mackie: We have all sorts of them, but I do no 
believe they are going to be effective enough at reducins 
the populations to levels that we would call not a problem 
In Europe, at least in the Netherlands, waterfowl have beet 
reported to reduce populations by 97%. However, in those 
instances, the lakes did not freeze and the waterfowl dic 
not migrate. Our lakes freeze and the waterfowl migrate 
although there are reports of the migratory patterns of ou! 
waterfowl being altered, possibly, by the zebra mussels 
because of the zebra mussels. | 


Mr Waters: Okay. I have heard that there is water- 
fowl, and the other one I think is the yellow perch. 


Dr Mackie: That is right. 


Mr Waters: I have a concern how that is going te 
affect the food chain, because in the Lake Erie situatior 
they are not only cleaning it up, in that cleanup they are 
taking chemicals out of the lake. With the predator situa- 
tion in the lakes, how is that going to affect it? | 


Dr Mackie: It is going to take several years to deter- 
mine the impact on the fisheries because of this lack of 
control I was talking about. We see normal fluctuations in 
fish populations every year. As I understand it, the walleye 
were decreasing for about 5 to 10 years before the zebra 
mussels arrived. So, it is those kinds of declines that you 
have to account for. Now that the zebra mussels are here, it 
is very easy to say that decline is due to the zebra mussels, 
but it may not be. | 

So we need our control lakes. We need one lake that is 
over here and another one that is over here; one has zebra 
mussels, the other does not, so you have this lake to study 
the normal changes and you have this lake to study the 
effects of the zebra mussels. That is sort of our classical 
scientific experiment, and then you have your replicates on 
top of that. | 

We do not have that opportunity yet. All we can go on 
is historical data: What were the magnitudes of the 
changes over the last 20 years? Are the magnitudes we are 
seeing now greater than what we have seen over time? If 
they are, therefore it might be due to zebra mussels. | 
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Mr Waters: Another thing in your discussion that just 
sort of came to mind: you mentioned that they have a two- 
to four-week settling period. Once they have settled, and 
prior to that two to four weeks, do we have any concern 
about them? In other words, the concern time is the two to 
four weeks when they attach themselves? 


Dr Mackie: As far as the industries are concerned, 
that is what they are interested in: Is the attachment on? As_ 
far as the ecosystem is concerned, as well, we are more 
interested in the settling stages and the effects of the adults. 
on the water column, but also the larvae. Are those ceael 
going to alter the food chains or are they feeding on some 
of the rotifers or the smaller animals and the algae that is 
Out there that was once available to the other animals? Are 


they going to alter that process? So those are the kinds of 
€xperiments that we have to do yet. 









Mr Waters: I have one last question I wanted to ask 
cause I come from the granite-stricken area of the prov- 
se. When you get up there you probably do not have the 
Icium you have down here. Is that going to give us any 
ief once you hit the granite area? 

| Dr Mackie: It may be irony that some of our lakes 
at are currently acidifying may be free from zebra mus- 
| infestations, but that is about the extent of it. We are not 
re what level of calcium is needed for these zebra mus- 
Is to survive. The literature only reports lab experiments, 
d you cannot always extrapolate from the lab to the 
‘Id. I mean, maybe calcium levels—first of all, you need 
firm substrate. I do not care how good the water is. You 
ay have ideal temperatures, ideal calcium, ideal this and 
at food; if there is no hard substrate in that lake, they are 
yt going to do well there. They need hard substrate to 
irvive. 

For a lot of our lakes we do not have that kind of 
formation, as I understand it at least. We do not have 
aps of the amount of firm substrate in the bottoms of 
ese lakes. Some lakes have easy road access. Boats are 
ping in there every day from the Great Lakes. They are 
‘obably more susceptible to zebra mussels than lakes that 
du fly into and so on. Even though pontoons of airplanes 
n carry veligers into those lakes, they are far less suscep- 
a to frequent zebra mussel introductions than the lakes 
jat are accessible by road. 


Mr Ramsay: I would like to return to the European 
istory of the zebra mussel. You have mentioned in your 
Pe icsion that the Europeans now are making changes to 
\eir infrastructure rather than using chemical combatants 
) stop this invader. I was wondering if you could give me 
quick overview of what processes, chemical or other- 
rise, they may have considered and rejected and why. 


_ Dr Mackie: One of the methods they have used is 
na a system. They have two systems. They run one 






















































d as it becomes infested with zebra mussels they will 
aut it down, open up the other one and clean out the first 
ne. So they just keep switching back and forth. It is called 
vinning. That is an extremely expensive thing to do. 
lebra mussel infestations, in many parts of Europe, hap- 
ened with the industrial revolution. As these plants were 
‘eing developed, they were incorporating this twinning 
rocess as they built the industries. I do not know how 
hany industries that were once just single, you know, once 
oush, have twinned their systems. It is an extremely 
ixpensive process. 

| Mr Ramsay: But certainly they must have considered 
ther alternatives rather than just building additional infra- 
‘tructure? 


_ Dr Mackie: Yes. They have tried electroshocking, 
vhich has potential and ultrasound, which they did not 
ind very successful, but there are experimenters here in 
North America who claim they have the right frequency of 
\coustics to prevent mussels from settling. I am not sure 
hat would kill them, but certainly prevent them from set- 
ling. There may be combinations of things that we can 
ise. 
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We can use the European experience to start with, but 
rarely have we been able to emulate it exactly for some 
reason or other, even the chlorine levels; they used 0.5 
milligrams per litre to kill zebra mussels. It will not kill the 
larvae here; the larvae dance at 0.5 milligrams per litre. We 
need two to three milligrams per litre to kill them. 


Mr Ramsay: So they have considered chlorine but 
have set limits to it. 


Dr Mackie: That is the most popular method of con- 
trol in Europe right now: pour in chlorine. 


Mr Ramsay: You are saying the limits they have set 
are ineffective? 


Dr Mackie: I am not sure what their standards are, 
frankly, or what levels they have. Frankly, I do not know 
the answer to that. 


The Chair: Okay, thank you very much, Dr Mackie. I 
appreciate your taking the time to be with us this morning 
and provide a very informative presentation. 


JON STANLEY 


The Chair: Our next witness this morning is Dr Jon 
Stanley, who is a fishery biologist with the US Fish and 
Wildlife Service in Ann Arbor, Michigan. Dr Stanley will 
discuss the US federal research and management efforts, 
with particular emphasis on American and international 
regulatory and policy initiatives intended to deal with inva- 
sive species once they have become established in North 
American environments. 


Dr Stanley: My name is Jon Stanley. I am the director 
of the National Fisheries Research Center in Ann Arbor, 
Michigan, in the US Fish and Wildlife Service. My agency 
has a long history of working with exotic species. My 
laboratory developed the control chemical for sea lam- 
preys in the 1960s and my agency is working on control 
measures for zebra mussels. I would also like to talk a little 
bit about purple loosestrife, which was one of the subjects 
that was given to us, and then I would like to get into zebra 
mussels. I have two handouts for you; one on purple 
loosestrife and one on zebra mussels. 

As Dr Leach said, purple loosestrife came into North 
America via solid ballast water, became established and 
was recognized as a pest in the St Lawrence wetland area 
in Quebec in the 1930s, and it spread from there through- 
out the North American continent. Populations are still 
high in Quebec. Canada might be able to get rid of a good 
portion of the purple loosestrife population by allowing 
Quebec to secede from Canada. 

Purple loosestrife occurs in wetland areas. It is oppor- 
tunistic and it takes over areas where there are distur- 
bances. Where there are roadways made or the wetland is 
disturbed in any way, purple loosestrife seeds will generate 
in this bare earth and will sprout. They can grow in flood 
conditions up to half a metre of water; they tolerate 50% 
shade. They grow very well in poor nutrient conditions, so 
they can outcompete most of our native species. They are a 
problem because they crowd out the native species and 
form a dense jungle of herbaceous material that wildlife 
cannot penetrate. 
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Many control methods have been tried, most of them 
unsuccessfully. Burning is ineffective. It actually creates 
bare earth, which encourages purple loosestrife over the 
native species. Flooding is ineffective and may actually 
enhance fresh spreading of purple loosestrife. Believe it or 
not, one of the best ways of controlling them is by pulling 
them by hand, a very labour-intensive method, probably 
not recommended. But in areas where there are distur- 
bances and it is possible to get a labour force big enough in 
there, you could stop them at the early stages until our 
native vegetation can become established. 

Once they become dense, then we almost have to resort 
to chemical control. In the US, the chemical glyphosate, 
called Rodeo, is registered for use on purple loosestrife. In 
the early stages of infestation, hand-spraying is possible, 
so you can spot-spray the individual plants to avoid killing 
native flora. If the stands become dense and monocultures, 
then one may have to resort to spraying from aircraft. One 
would probably have to repeat the spraying, and as the 
population became less dense, one might have to go in 
with hand sprayers then to finish off the job. 

Our best chance, however, of controlling purple 
loosestrife is biological control agents. There is a weevil 
and there are two beetles that keep populations in check in 
their native ranges in Europe and work being done by the 
US Department of Agriculture is seeking to bring these 
pests over here—these are not pests, these are pest control 
agents—so that we can control purple loosestrife. This is 
not off the shelf yet. We need to do a lot more research, 
and this endeavour is something I am sure the United 
States would welcome Canadian participation in. 
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Now I would like to turn to zebra mussels. We have 
had a lot of interest in exotic species lately and this was 
generated by the invasion of zebra mussels. On the US 
side, we have recently passed the Non-indigenous Nui- 
sance Species Act for the management of all exotic species 
in the United States. At this point, no specific money has 
been appropriated except for the control of zebra mussels. 
My agency got an add-on this year of $1.6 million specif- 
ically to study zebra mussels, and that would be under the 
non-indigenous species act. So we have a non-indigenous 
species act to cover all species, but funding at this stage is 
only for zebra mussels. 

Several organizations in my agency are involved with 
this. One is our fisheries assistance office program in the 
United States. These are small offices located in various 
geographical areas. We are proposing that these people 
will collect early information on the spread of zebra mus- 
sels, because we do predict that they will spread through- 
out the United States. One of their main functions is to 
warn industries in the path of the zebra mussel to get out 
their chequebooks to pay for control as the zebra mussel 
shows up in any particular area. 

My lab specifically is in the business of information 
Co-ordination, We hope to be a data collection point and 
especially for co-operation with the Canadians in terms of 
research, results and dispensing information. 

We have a laboratory in Gainesville which was set up 
specifically for the purpose of monitoring non-indigenous 


species, exotic species. They have a geographical informs 
tion database set up. This is a computerized database thi 
has environmental information, and they intend to inp 
information on exotics and their environmental require 
ments, to try to match requirements with exotics to predic 
the spread and intensity of infestations in various places i 
the United States. 

For example, will zebra mussels become pests in th 
river systems in North America? We do not know that ye 
All we know is that they are pests in the Great Lakes an 
the big open waters. We do not know how much of a pe: 
they are going to be in rivers. In Europe they are a bothe 
in rivers, but nothing like the population that we see in th 
Great Lakes. What are those environmental factors the 
may limit zebra mussels in other areas? . 

We have a laboratory at La Crosse which is set up t 
register chemicals for environmental use. This laborator 
will seek out methods for controlling zebra mussels wit 
either toxic chemicals that are safe to use or relatively saf 
to use, or other measures that can control zebra mussels it 
industrial sites or even in environmental situations. | 

We are not giving up the possibility that we will b 
able to develop a toxic that will be safe to use in oper 
environmental situations. We do not know if we can do if 
It is a tall order, but that is our goal, that we can develo] 
safe chemicals for use in pipes and industrial situation 
and that can also be used in the environment. We will o 
course have to work closely with the Environmental Pro 
tection Agency, because that is the agency that is responsi 
ble for registering chemicals. 

My laboratory is specifically working with interrela 
tionships of zebra mussels with the fish populations: fo 
instance, in the fish feeding on zebra mussels, the effect: 
of zebra mussels on fish spawning. We too have some 
work on the effects on the native clam populations anc 
then also on the environmental requirements of zebra mus: 
sels that we will do in co-operation with the Gainesville 
laboratory. We hope these activities will allow the fish anc 
wildlife service to evaluate the effects of zebra mussels ot 
fish, fish resources and the planned strategies to minimize 
the impacts where they are likely to occur. 

Then a final organization the fish and wildlife service 
is working with on zebra mussels is the Northern Prairie 
Wildlife Research Center, headquartered in Jamestown 
North Dakota. They presently have a field station in Le 
Crosse, Wisconsin, on the Mississippi River. They have 
documented a pronounced decline in the diving duck pop: 
ulations that utilize the Mississippi flyway. They were not 
sure where they were going. Now we think we know 
where they are going. There has been a large shift in div- 
ing duck migration out of the Mississippi River system 
that has diverted eastward to the Great Lakes. We do not! 
know what this is going to do to the duck populations 
themselves, They are being diverted, the food resources in: 
the Mississippi have declined and they have greatly in- 
creased in the Great Lakes—namely, zebra mussels—and 
the ducks are coming over and they are staying in the 
colder area longer and then they are forced to migrate’ 
south over unfamiliar migratory pathways. We do not! 
know what this is going to do to the ducks. | 
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_ Of course the second and flip side of this study is, what 
e the ducks going to do to the zebra mussels? Are there 
ough of them to even put a dent in the populations? At 
@ present time we think not, but we need this kind of data 
‘build models and make predictions as to what fish and 
ildlife may do to zebra mussels and what zebra mussels 
ill do to the fish and wildlife. 

_ Thank you for letting me address your group. I will be 
ippy to answer any questions. 


_ Mr Ramsay: Dr Stanley, you mentioned a non-indig- 
ious species act. Is that a state act or is that the federal 
ie? 

| Dr Stanley: That is a federal act. 


Mr Ramsay: That is the Aquatic Nuisance Prevention 
s Control Act. 


Dr Stanley: Right. 


Mr Ramsay: That is the one. You said there was not 
ally a financial allocation given to that bill yet. 


. Dr Stanley: Other than the zebra mussel money, 
hich was actually appropriated by Congress before the 
resident signed the act. Congress appropriated the money, 
en Congress passed the act, and we are treating that ap- 
opriation as it rolls under the act. 


| Mr Ramsay: Could you just give me a brief overview 
* what the act says? 

_ Dr Stanley: The act is funding for the sea grant pro- 
‘am, the corps of engineers, the fish and wildlife service 
id other agencies. It is managed by a task force headed 
y the director of the fish and wildlife service and the 
>puty under secretary of commerce, and then with the 
ad of the National Oceanic and Atmospheric Adminis- 
ation. They have formed a task force in which EPA and 
ther federal agencies will be members. They will oversee 
research and control program of the various agencies to 
‘tack aquatic nuisance species all across the United 
tates. One species was listed that is not aquatic. The 
‘own tree-snake in Guam is listed in this act. So it is 
‘oad-spectrum, national, and is not limited to zebra mus- 
Als. 


_ Mr Ramsay: You said you felt the answer might be 
yme sort of chemical combatant in the end. I am just 
‘ondering if we should be concentrating our research on a 
1emical combatant, when I think we are beginning to see, 
ith the tremendous introduction of new chemicals over 
e years of this century in particular, especially in their 
»plication to agriculture and for other preventive uses that 
e have in society, a reaction against the introduction of 
ew chemicals into the ecosystem. Do you think we 
nould, to try to correct this problem, again be looking at a 
aemical combatant? Are we making an error in trying to 
ist concentrate our research in that way or really thinking 
tat is the answer, or should we be looking at other meth- 
ds? 
200 
_ Dr Stanley: I like to use the sea lamprey control as a 
iodel. It was an exotic. It was causing tremendous dam- 
e to the fisheries resources in the Great Lakes. We 
dlved that problem by a combination of good research on 
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the basic biology of the animal, coupled with some chemi- 
cal control testing. We found a weak link in its life cycle 
that required a very minute amount of chemical treatment. 
I think we need to understand thoroughly the biological 
life cycle of the zebra mussel and other exotics to try to get 
at the weak link in their life cycles. It is probably the larval 
stage. Some of the research that is already being conducted 
by Canadians and by the US is trying to understand the 
biology better. Then we can follow this up with some very 
specific, hopefully environmentally safe, registration of 
chemicals to zero in—pinpoint bombing, if you would. 


Mr Ramsay: Surgical strike. 
Dr Stanley: Right, a surgical strike. 


Mr Ramsay: I think, though, that society today is de- 
manding of us—legislators, scientists—more careful study 
of the effects of the introduction of new compounds into 
the environment also. This might take more time than 
maybe it did in the 1950s, when we were starting to look at 
the lamprey problem. It may slow down this process today 
if there is starting to be, as you know, some resistance to 
the introduction of new chemicals. 


Dr Stanley: It has become very expensive. For exam- 
ple, we estimate that it will cost $5 million US to register a 
molluscicide for zebra mussels. Our appropriation is 
$500,000, so it will take us 10 years, if we are even suc- 
cessful. It is a very expensive process to get something that 
is environmentally safe. I agree with you that we should be 
very cautious about introducing chemicals into the envi- 
ronment. 


Mr Ramsay: When you talk about developing a 
molluscicide to combat the zebra mussel, are you talking 
about sort of one application to wipe the species out or to 
try to just maintain the spread of the species? How do you 
envision the use of a chemical? 


Dr Stanley: I think it is hopeless to wipe them out. 


Mr Ramsay: So you would be looking at a mainte- 
nance regime of some sort. 


Mr Waters: I have a couple of questions. Because it 
has been here for quite some time, can you give us some 
idea as to how long it would take for the purple loosestrife 
virtually to destroy an average wetland once it has been 
introduced? 


Dr Stanley: It becomes very dense in three years. We 
heard testimony earlier about the number of larvae that 
zebra mussels put out. A healthy purple loosestrife plant 
puts out 100,000 seeds every year. One study, for example, 
showed that after 20 months, 92% of them were no longer 
viable, which meant that 8% were still viable. That is 
8,000 seeds. The significance of 20 months of course is 
that this is the second growing season. So the seed bank 
can remain viable for two years or more. That is 8,000 
seeds that would be ready to germinate from each plant. 
Once they become established, it is a tremendous problem 
to get rid of them. 

Mr Waters: They would then fill up a swamp or a 
marsh area in virtually no time at all and make it solid 
land, destroy the whole ecosystem. 
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Dr Stanley: Yes. The real clue to prevent spread is to 
maintain a healthy population of native species. You keep 
them from getting a toe-hold. If there are a few in there, 
you kill them out as soon as you see them. 

Mr Waters: You mentioned a weevil, I believe, and 
some beetles. 

Dr Stanley: The United States Department of Agri- 
culture is studying these three insect organisms as control 
agents. 

Mr Waters: I take it they are looking at the effects on 
the rest of the life of the wetlands that these things might 
impact on. 

Dr Stanley: Yes. The USDA has a rather rigorous 
quarantine procedure of working in greenhouses with 
these organisms. It is an expensive and laborious research 
program and takes several years to accomplish. 


Mr Waters: Are there any other relevant pieces of 
legislation that you are looking at in the United States in 
regard to the current infestation of all of these things com- 
ing into North America from Europe? 

Dr Stanley: The federal legislation I referred to is 
pretty comprehensive and includes ballast transport provis- 
ions. The one thing that is probably the weakest is the 
intentional introduction part of it. But from the earlier tes- 
timony you have heard, generally the intentional introduc- 
tions are not the ones that are producing the problems. 


Mr Ruprecht: I want to follow up on a supplemen- 
tary to Mr Ramsay’s question, but let me preface my re- 
marks by saying that we appreciate your presentation, 
especially the humorous parts on Quebec and on pulling 
out your chequebook. We will leave the remarks about 
Quebec alone for this time. If we were to pull out our 
chequebook, Dr Stanley, where would you want us to do 
the research that would not be duplicated by either the 
army corps of engineers or Ann Arbor university, or other 
places where it is being presently done in the United 
States? 


Dr Stanley: I am not sure a little bit of duplication is 
not desirable. I can give you a real good example. Three 
different groups were studying the effects of zebra mussels 
on walleye reproduction, a real simple question. They did 
the first year of experimentation and none of the three 
groups produced good, definitive results. So I think we do 
need to have some duplication of people working on the 


same objective to ensure that we get findings as soon as 
we can. 
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There is certainly room for work by the Canadians 0 
whether the zebra mussels are going to spread into you 
inland lakes and rivers. It will be your responsibility t 
determine that. We are setting up our geographical a 
mation system; you should do the same. We all need to , 
working on the basic biology: What are the environmente 
requirements? How does this interrelate to the reproduc 
tive cycle? Some of these are site-specific, as you sa\ 
from the previous testimony. Is there one peak or tw 
peaks of reproduction in particular locations? These ar 
very important questions that industry needs to know th 
answer to, to map a defensive strategy. | 

We need $5-million worth of research to register 
chemical. Probably a lot of biological information i 
needed to back up that kind of research. We have $500,001 
devoted to that. We need help. There is ample place for, 
full partnership of the Canadians with the US, workin) 
together, co-ordinated. We have close co-ordination on th 
US side. We welcome the Canadians to join our co-ordina 
tion group of scientists and we hope that you can have ai 
observer in our task force under the Aquatic Nuisance Pre 
vention and Control Act. | 


Mr Ruprecht: Thank you very much. We will do that 


Mr Arnott: My question has more to do with gover 
nance than biology. I am wondering if the US has a com 
prehensive strategy, or an umbrella agency, or a strateg: 
that takes hold when herbaceous species comes in so that, 
prompt response from the government of the jurisdictio) 
in question can be given. 


Dr Stanley: The answer is that we have not had in th 
past, but under the aquatic nuisance act, yes, we will have 
We will have a task force, we will have a structure 
committee and subcommittees of scientists. I think we cal 
address new problems very quickly. For example, we an 
already using some of the zebra mussel money to addres 
exotics in general. A small portion of it is diverted to antic 
ipating future exotics invading us as well. | 


Mr Arnott: I just feel it is absolutely critical, becaus) 
there seems to be a consensus that zebra mussels are hen 
to stay. My feeling is we have to learn how we respond ti. 
future problems such as this from this exercise. | 


The Chair: Thank you, Dr Stanley, for a very infor. 
mative presentation and for making the trip to be with u 
today. The committee will now stand in recess until 2 pm. | 


The committee recessed at 1210. 
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_ The committee resumed at 1403 in room 228. 


DAVID W. GARTON 


The Chair: If we can come to order, I see a quorum 
> we can begin this afternoon’s hearings. The witness this 
ftternoon is David Garton, Department of Zoology, Ohio 
tate University. Dr Garton will describe research being 
ndertaken at Ohio State University, which hosted a recent 
ymposium on the zebra mussel and other exotics. 


_ Dr Garton: I would like to thank the committee for 
ie invitation to provide testimony this afternoon. I am 
oing to forego slides and just make a brief comment on 
ome of my own personal opinions about the status of our 
nowledge of the invasion of zebra mussels into North 
\merica, and try and leave ample time for the committee 
address questions regarding research being conducted at 
yhio State University and my own personal opinions as to 
yhat should receive priority for research on zebra mussels. 
As you have already heard today, the zebra mussel has 
pread rapidly throughout the Great Lakes in the past two 
ears since its initial discovery in Lake St Clair. Although its 
apid spread can be easily explained by its free-swimming 
arval stage, the population explosion that has resulted in 
aussel densities far above those reported in European 
tudies has been an unpleasant surprise. 

_ The introduction of the zebra mussel will pose signifi- 
ant ecological and economic problems for many years to 
ome. Water intakes for power generating, water treatment 
nd manufacturing facilities on Lake Erie, both in the 
ppited States and Canada, have already reported signifi- 
ant problems with fouling by zebra mussels. 

_ Fisheries biologists are now also faced with the prob- 
m of estimating the production of commercially impor- 
ant species of fish using bioenergetic models that do not 
ncorporate the impact of zebra mussels and will be trying 
o answer fundamental questions such as, will there be a 
ong-term reduction in Lake Erie fisheries? 

| Only time will answer these and many other important 
juestions regarding long-term impacts of the zebra mussel 
in North America. Unfortunately, there is simply no practi- 
-al method for eradicating zebra mussels and restoring the 
Sreat Lakes community to its pre-zebra mussel status. 
Jowever, we can guide our reaction to this invasion in 
several ways. 

We should commit resources to limit the distribution 
ind spread within North America, determine reasonable, 
hat is, inexpensive and environmentally responsible meth- 
dds for controlling controlling local populations in intake 
systems, and implement research on long-term changes in 
aquatic communities invaded by zebra mussels. Just as 
mportant, the continuous introduction of non-native spe- 
ties must in some manner be curtailed. 

In this statement to the committee, I would like to re- 
dort current research on the biology of zebra mussels and 
offer my opinions regarding the zebra mussel issue. All 
>pinions expressed below are my own and do not reflect 
the official positions or policies of federal or state agencies 
which have funded my research, including the National 
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Oceanic and Atmospheric Administration, the national sea 
grant program, the Ohio sea grant college program and 
Ohio State University. I would like to emphasize that these 
are my Own opinions. 

There is no doubt that the western region of Lake Erie 
is an excellent habitat for zebra mussels. In less than two 
years mussel densities in some areas exceed 100,000 per 
square metre. In the Bass Island region in western Lake 
Erie, where I conduct my research, densities routinely ex- 
ceed 50,000 mussels per square metre. Densities in excess 
of 700,000 per square metre have been reported for intakes 
systems for Detroit Edison’s coal-fired electric generating 
plant at Monroe, Michigan. Clearly such high densities are 
the result of ideal environmental conditions for the growth 
and reproduction of zebra mussels. 

My initial research has focused on factors responsible 
for controlling the reproductive cycle and growth of zebra 
mussels at Stone Laboratory, which is a research facility 
operated by Ohio State University in the Bass Island re- 
gion in western Lake Erie. Results of work begun in 1989 
and continued through 1990 have shown considerable dif- 
ferences in reproductive patterns between the two years, 
possibly the result of annual variation in temperature, 
weather patterns, food availability and the density of mus- 
sels themselves. In fact, there is initial evidence that these 
high mussel densities are limiting further growth of popu- 
lations in the western basin. 

However, most of my results are preliminary and it is 
difficult to make firm conclusions or sound statements and 
predictions about future conditions. Rough calculations 
now indicate that population growth has probably peaked 
and that the carrying capacity of the system for zebra mus- 
sels has been reached or even surpassed, which would 
indicate a decline in population densities in the future. 

One point that has become clear from my own research 
on zebra mussels and that has been reported by other re- 
searchers in North America, such as Gerry Mackie at the 
University of Guelph, is that zebra mussels are highly vari- 
able and adaptable. Data from many other European stud- 
ies and my own conversation with European researchers 
have indicated the difficulty in predicting the behaviour of 
zebra mussels in different systems. In some lakes where 
environmental conditions are adequate for supporting large 
populations, small populations are found. Vice versa, in 
some lakes where environmental conditions are rather ex- 
treme, they find large populations of zebra mussels. 

Although some critics may claim that we are simply 
repeating European studies, we must continue to study the 
basic biology of zebra mussels in North America in order 
to better understand the consequences for native organ- 
isms. We cannot afford to extrapolate from European stud- 
ies to predict the impact of zebra mussels in North 
America. 

Research on the basic biology of zebra mussels will 
also yield data important for control efforts. Reasonable 
control strategies should exploit weak links in the life 
cycle of the mussel. Disruptions of these critical stages 
may lead to successful control of local populations. As has 
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been mentioned earlier, the larval stage is one critical point 
in life for a zebra mussel and it is at this point in the life 
cycle when mussels are most sensitive to stress. Therefore, 
studies on factors which determine spawning of adults, 
duration of the planktonic stage and mortality of veligers, 
the free-swimming larvae, should be given high priority. In 
addition, studies on the stress physiology of adults may 
provide useful information on when adult mussels are 
most vulnerable to control measures. 

Large populations of zebra mussels can have signifi- 
cant direct and indirect effects on invaded communities. In 
an ecological sense, understanding the flow of energy, or 
carbon, through populations of zebra mussels, as well as 
linkages between zebra mussels and pelagic communities, 
provides the information necessary for formulating new 
community models for fisheries biologists. As filter feed- 
ers, zebra mussels feed on microscopic algae in the water 
column, and as these algae represent the base of the food 
chain which supports important species of fish, consump- 
tion of this algal food base may have significant negative 
impacts on fish production. Zebra mussels can also attach 
directly to other native species of mussels with significant 
negative effects. 
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Given the large population of zebra mussels already 
established in Lake Erie, plus the potential for spread to 
additional inland lake and river systems in the United 
States and Canada, I simply cannot overemphasize the 
need for continued support of basic research on the biol- 
ogy and ecology of zebra mussels. 

Zebra mussels have already spread throughout the 
Great Lakes, with veliger larvae being transported pas- 
sively by water currents from Lake St Clair into Lake Erie 
and Lake Ontario, and carried in the ballast tanks of lakers 
into the upper lakes, Huron, Michigan and Superior. This 
intralake transport represents the same mode of transport 
from Europe to North America. Within the near future, 
zebra mussels will be transported from Lake Michigan via 
the canal connecting Lake Michigan to the Illinois River, 
which drains into the Mississippi. From the Mississippi 
River drainage system, they can spread throughout most of 
the eastern United States. Transport of mussels along com- 
mercial routes and lakes and rivers probably cannot be 
prevented. Even if ships and barges could somehow be 
decontaminated, bulk flow of water along navigable water- 
ways would provide a route of invasion for free-swimming 
veligers. 

The most likely avenue for the spread of zebra mussels 
into inland bodies of water is through human transport of 
the microscopic veliger stage via live wells in fishing 
boats, bait buckets, transport of hatchery-reared fish, or 
even as adults attached to the hulls of pleasure boats. 
Therefore, mussel dispersal along this pathway has the 
best potential for regulation. If the introduction of zebra 
mussels into inland lakes is to be prevented, then an imme- 
diate, aggressive public education campaign and inspec- 
tion and monitoring systems must be established. 
However, one must question the likelihood of excluding 
zebra mussels from any particular body of water, as it 
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takes only one bucketful of water containing veligers to 
breach any defence system. | 

The introduction of non-native species into Nortt’ 
America began with the first European colonists and has 
continued to the present day. Indeed, many familiar plant 
and animal species are the result of intentional and non- 
intentional introductions. Most introduced species are be-' 
nign in that they do not have significant ecological o1! 
economic impacts. However, transoceanic dispersal of ma-| 
rine and freshwater species has recently caused cata: 
strophic introductions. | 

We are all familiar with the zebra mussel and its impact 
in Lake Erie, but I would like to mention two other species) 
which by coincidence also appeared in North America ir’ 
the 1980s. Earlier, mention was made of the river ruffe/ 
which was introduced into the Great Lakes in Duluth harb-' 
our in western Lake Superior. In Europe, ruffe invasions| 
often lead to declining harvests of commercially valuable) 
species. Fortunately it is not spreading rapidly across Lake’ 
Superior. However, it is still cause for concern. A smal] 
clam, potamocorbula, appeared in San Francisco Bay ir 
1984 and since then populations of this Asian species have! 
exploded. Decreasing abundance and biomass of native) 
species as well as elimination of spring phytoplanktor' 
blooms have been correlated with increasing| 
potamocorbula populations. | 

These examples serve as evidence of the continuing| 
threat posed by invading species to native communities | 
Unfortunately we cannot predict which species are poten-| 
tially beneficial, benign or catastrophic. An innocuous spe-| 
cies in Europe or Asia may cause serious problems if! 
transplanted to North America, and the reverse is also true, 
Therefore, it would be wise to try and prevent the intro-| 
duction of all non-native species. In the case of the zebra) 
mussel and its mode of introduction, this would require 
legislation controlling the treatment and discharge of bal-| 
last water from ships arriving from overseas ports. 

This past fall the Congress of the United States enacted! 
legislation appropriating funds to support zebra mussel re- 
search, and right now those funds will be averaging about 
$8 million per year for five years. US Senate Bill S. 2244 
is broad-ranging, covering issues on the regulation of bal- | 
last water, promulgation of environmentally sound control} 
measures and assessing ecological impact on fisheries. | 
Many government agencies are involved in this bill, in- 
cluding the US Fish and Wildlife Service, national sea’ 
grant program, NOAA’s Great Lakes Environmental Re-' 
search Laboratory, the Great Lakes Fishery Commission,’ 
the Environmental Protection Agency and the US Coast’ 
Guard. 

In addition, this legislation established the Great Lakes| 
Aquatic Nuisance Commission, charged with overseeing. 
co-ordinating and submitting annual reports on control, re-) 
search and education programs on nuisance species. Jon: 
Stanley mentioned earlier how broad-ranging this bill is,| 
There was one section in the bill concerning the brown’ 
tree snake, which eats the eggs of birds that nest on the’ 


ground and is a serious pest on Guam and other islands in: 
the western Pacific. 
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As this legislation was only recently passed, many re- 
2arch projects have not yet begun. Most research projects 
n zebra mussels begun in 1989 through 1990 were initi- 
ted by state sea grant programs in Ohio, Wisconsin, 
Aichigan and New York, and by necessity were quite lim- 
ed by available funds. However, several pilot programs 
n monitoring, public education and a clearing house for 
ebra mussel information were successfully established. 
the Great Lakes region sea grant programs have also been 
ggressive in organizing conferences and symposia as ad- 
itional avenues for disseminating information on the cur- 
ent status of the zebra mussel in North America. 
| In spite of these early efforts, it is clear that much 
dditional research needs to be performed. I can only 
ounsel patience and recommend continued support of 
ioth basic and applied research. Scientific endeavours do 
lot provide ready-made answers to all questions. A thor- 
ugh understanding of the biology of zebra mussels is cru- 
ial and with time will provide the knowledge necessary 
or minimizing its ecological and economic impacts. Fur- 
hermore, I hope the American and Canadian experience 
vith zebra mussels provide a powerful lesson on the pen- 
ities for allowing unregulated introduction of non-native 
‘pecies. 

I will be happy to entertain any questions from the 

sommittee. 

_ Mr Ramsay: Dr Garton, thank you very much for that 

presentation. It is for me eliciting four different areas that I 

would like to ask you about. 

You stressed very heavily that we should not reduce 
ur efforts in any way in the amount of research we are 
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oing, and basic research in particular, into these invasive 
pecies. The question was asked earlier this morning about 
would there be any waste and duplication of work between 
the various jurisdictions, state, federal and between our 
jurisdiction here in Canada and what you are doing in your 
country. Do you see the need, with the limited funds that 
all governments have today, for maybe getting into some 
sort of co-ordination so that there could be some duplica- 
tion, but that would be planned where people felt it was 
necessary? 


| Dr Garton: Under an ideal funding environment, you 
‘could fund all deserving projects for practical reasons; for 
example. in case one project fails where another might 
succeed in giving the necessary information in the shortest 
period of time. Jon Stanley alluded to one situation. 
Second, the species is very adaptable, and what it 
might be doing in the western basin of Lake Erie as far as 
responding to environmental cues is concerned could be 
quite different from Lake St Clair. could be quite different 
from Lake Michigan, could be quite different from an in- 
land lake or body in Ontario. So we need to do similar 
|studies in many different types of environments to try and 
get some understanding of what factors regulate the biol- 
logy, the reproduction, the growth of zebra mussels. So 
|some duplication is necessary. 

Also, if you are using techniques that might lead to 
Jequivocal results, if you get the same results multiple 
times, you have greater confidence in those results. 



















Realistically, with limited funds I do see a need for 
some central organization. Right now on the American 
side, with the list of federal agencies that I just provided to 
you, they are talking about commissions or committees of 
15, 16 or 17 individuals, and that I think is getting to the 
point where it gets rather cumbersome. However, it should 
be that the ideal we strive for is co-ordination of efforts. 


Mr Ramsay: Between our various countries too. 
Maybe the International Joint Commission could be one 
body to try to co-ordinate what you are doing in your 
country and what our provincial and federal authorities 
would be doing too. 


Dr Garton: It is my understanding they are already 
working along those lines. 


Mr Ramsay: You also mentioned, which I found in- 
teresting—I believe you were particularly alluding to the 
populations in the western basin of Lake Erie—that you 
felt the populations may be self-limiting at that particular 
place. You said it was very difficult, though, to predict 
exactly what is going to happen with the populations, but it 
could be that in some places they have even gone beyond 
and will die down. I am just wondering, is it going to be 
possible, do you think, that all other species and mankind 
may just be able to coexist with this invasion? 


Dr Garton: There is no doubt we will have to coexist 
with zebra mussels. There is no way to eradicate them. — 


Mr Ramsay: I meant without any interference, let’s 
say. 

Dr Garton: Without any interference? Clearly in Eu- 
rope that is the situation as it exists there. However, as to 
their densities, we are talking, in order of magnitude, of a 
greater number of biomass and numbers of zebra mussels 
in Lake Erie than have been reported in European systems. 
However, the common phenomenon in European lakes is a 
rapid population explosion followed by a crash. Right now 
we are simply waiting to see if there is going to be a crash 
in Lake Erie. 

Lake Erie is considerably larger than virtually all of the 
European lakes so we are, in engineers’ or statisticians’ 
lingo, sort of extrapolating beyond the database, the range 
of experience in Europe and of Lake Erie being larger and 
quite a bit different from some of the European systems. If 
it follows the European pattern, we may end up seeing 
cycles. There will be good years and bad years for zebra 
mussels. Some years the population will explode; other 
years it will be quite low. 
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During the conference we had last month, I had an 
opportunity to spend a good bit of time talking to Dr Anna 
Stanczykowska from Poland. In many lakes they see 7- to 
12-year cycles, large population increase and just sort of a 
natural dampening or cycle once it becomes established. 
Whether we will see similar long-term patterns in Lake 
Erie or other systems in North America, we do not know. 


Mr Ramsay: In dealing with trying to control the 
spread of the zebra mussel to other bodies of water, you 
stress the need for inspection, some sort of enforcement 
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mechanisms. What sort of inspection enforcement mecha- 
nisms may be in place in the United States right now? 


Dr Garton: I know of no formal inspections that are 
up right now. There are some informal ones. There is a 
colleague of mine at the University of Tennessee who has 
been driving around to various lakes and just inspecting 
boats that are coming down now—actually it was earlier in 
the year, earlier in the season. A large number of people in 
the Lake Erie region in Ohio trailer their boats to lakes 
down in Tennessee and Kentucky and can make the drive 
well within:a short enough period of time for zebra mus- 
sels to survive the trip. He has observed adults on the hulls 
of boats about to be placed into lakes in Tennessee and 
Kentucky. So we may be closing the barn door after the 
horse is already gone in some respects. It is hard to say. It 
may take one, two or three years before the population 
reaches a size where they can be detected. That is appar- 
ently what happened in Lake St Clair. They were discov- 
ered in 1988, probably introduced in 1985 or 1986. 


Mr Ramsay: So it appears that it really it is going to 
be impossible to prevent the spread, but we might be able 
to inhibit somewhat the spread? 


Dr Garton: Yes. That would be my recommendation. 
If you were to pick a lake and say, “We’re not going to let 
zebra mussels come here,” I would be dubious as to the 
success of that strategy, because there are simply too many 
lakes and bodies of water. However, you want to do all that 
you can to discourage and retard their progress. It may 
even be conceivable that for fairly small lakes, just like if 
we find an environmentally safe or reasonable means of 
treating an acidified lake with lime, you may end up being 
able to treat small enough bodies of water for zebra mus- 
sels, if the fishery in that lake is valuable enough and if we 
feel there will a negative impact by zebra mussels on a 
fishery. 


Mr Ramsay: I think it was earlier this moming we 
Saw some evidence, I believe it was presented by Dr 
Mackie, where he was showing comparative studies of 
different surfaces and the different degrees of adhesiveness 
that the mussels have on these surfaces. I am wondering if 
one way of trying to inhibit this spread, rather than trying 
to have some sort of forced inspections and, as you say, 
“We’re going to try and save that lake, whatever”, might 
be to encourage the use of some coatings, waxes, what- 
ever, that just might slow the adheredness of these mol- 
luscs to the different surfaces. Would that be one way of at 
least trying to slow it down a little bit? 


Dr Garton: If you are using high-pressure water to 
clean off the boat hull before introducing it to another lake, 
that might be one recommendation that could be made. 


That is outside my area of expertise so I really would not 
really know. 


The Chair: Can I move to other questioners? 


Mr Ramsay: Sure. I have one other question. I could 
maybe have a go later. 


Mr Waters: Since there are a lot of people who want 
to ask, I have one question. If you have a boat or a bait 
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pail, how long will these molluscs survive once you pu: 
the boat out of the water? 
Dr Garton: The larvae or the adults? 
Mr Waters: I will take both answers. 


Dr Garton: The adults, if under moist, damp, mode} 
ate conditions, can probably go many days outside ¢| 
water, attached to a boat hull. Many mollusc bivalves cai 
close their shells and avoid desiccation for many days, s| 
they are really tough in that respect. The larvae, if th 
dissolved oxygen or water temperature changes very raf. 
idly, are very sensitive. It might be hours to a day or tw} 
under those types of conditions. The larvae are far mor! 
sensitive than the adults. 


Mr Waters: I will turn it over and let somebody els) 
ask. | 


Mr Charlton: One of the things that you emphasize} 
in your presentation here today was the need, because o 
what we have experienced with this zebra mussel situatior| 
to control the introduction of non-native populations int} 
our ecology. I suppose there are some approaches that, i! 
terms of regulation around both your federal and our fed! 
eral governments, around questions of shipping that w 
could look to in terms of both tough regulations ani 
enforcement of those regulations around ballast water an: 
sO on. | 

In terms of a strategy, would it make sense, for exam| 
ple, to look on some kind of a recurring cycle basis a 
where the shipping is coming from and attempting to iden’ 
tify in advance potential problems and learning as mucll 
about those problems as you can before you get into th 
questions of whether you can screen them out or not? 


which ship brought them in. Since we cannot go back ani) 
determine how to identify the ship that brought them in, t¢| 
formulate a model where we would predict, this is the shij} 


Mr Charlton: You are right. In terms of identifying + 
specific ship that brought in a specific zebra mussel, you} 
are not going to be able to do that. I guess what I wa: 
trying to get at, would it make sense or is there any mile: 
age in, in terms of a general scientific approach, attempt 
ing to identify the potential dangers based on where the: 
shipping was coming from? | 

Dr Garton: Danger zones overseas, I suppose. 


Mr Charlton: In other words, you are not going te} 


have ballast water bringing in great white sharks. It is 
going to be small— j 
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irovides no information. The spiny water flea probably 
lame from a northern European port. The two goby spe- 
lies that have recently been reported from Lake St Clair 
ome from the Caspian, probably from a Turkish port. We 
fre talking a large number of ports that potentially could 
bring in organisms. 
| Mr Charlton: In scientific terms, if we were more 
}repared for a potential when we discovered it in Lake St 
Plair or wherever else we discovered it, are you in a better 
Hosition to deal with it if you have done some advance 
vork? 
| Dr Garton: That is a good question, I really would 
1ot know. 

Mr Charlton: We have to decide both how to deal 


Dr Garton: I could not pick a problem and say this is 
he one you will prevent by adopting this strategy now. I 


Jarvae were identified in plankton in ballast water years 
pefore they were successfully established in Lake St Clair. 

ey have continually been introduced. Something happened 
jn the Great Lakes community or some environmental condi- 
jion was benign enough that it allowed the successful intro- 
luction to take hold. Organisms are continuously being 
wrought over, but 99% of them are unsuccessful. 


| Mr Arnott: I want to commend you on your presenta- 


40 us in our responsibilities here. I wonder if you can elab- 
rate on the last sentence that you gave in the presentation, 
lalking about, “This should be taken as a powerful lesson 
bn the penalties for allowing unregulated introduction of 
"on-native species.” Would you like to expand upon that? 
s there something that you could suggest that we should 
"set up so we can be more responsive to invasive species 


‘when they do appear? 
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0 Dr Garton: In this case it is trying to recognize all 
sossible avenues. For agricultural pests, animals, plants, 
4insects, those are all very close and tightly regulated. Bal- 
last water missed the attention of everyone because it was 
30 invisible and probably most of the organisms that were 
being brought in at the time had no significant effect or 
yimpact. In the last decade we have seen many examples 
Where the reverse is quite true. There are species out there 
ton: 
which can cause harmful effects. I mentioned 
pebra mussels in San Francisco Bay in the 1980s, and 








ebra mussels also in the 1980s. I put that comment in 
there specifically to address ballast water. 

| There is a whole other philosophy. You can talk about 
imanipulating ecosystems. We do that all the time in the 
reat Lakes. But at least for intentional introduction some 
forethought has gone into what will be the result of this. It 
is sort of moving from a reactionary phase to a proaction- 
phase. I would not argue that we could be 100% suc- 
cessful in preventing, any future introductions, but at least 
reduce the swell. In my years of working in biology in the 
field, I have never seen an organism move into an environ- 
iment and dominate it so quickly, so rapidly. 










Mr Klopp: There has been a lot of talk that we should 
study potential new problems. Can I take it from you that 
you have said very clearly, “Just assume that there’s a 
problem out there. Don’t waste the money and the time to 
guess what’s coming next. Pass regulations that virtually— 
you can get as tough as you want’’? 

If we are going to have free trade, fair trade and all that 
stuff, one of the costs we are going to have to put in there 
to everyone is that you be environmentally safe—almost 
you wash the boat right down or the plane right down, or 
whatever, and just assume that there is going to be some- 
thing there, as you pointed out. Is that what you are basi- 
cally saying to us and your government? 


Dr Garton: Yes. We already accept that in agricultural 
products. Look at the state of California, the state of Florida 
response to medflies. It was automatic and traumatic. They 
were protecting a billion-dollar industry. The Great Lakes 
and other inland bodies here are also billion-dollar indus- 
tries. It simply makes sense to try to protect them. 


Mr Klopp: We have the same thing in the breeding of 
cattle, like black tongue and stuff. We have a very stringent 
rule. Unfortunately your government actually wants to 
make it its rule, but that is another issue. I want to make 
that clear to everyone, to me it is very important. 


Dr Garton: I am not specifying any particular organ- 
ism because right now we could not predict. 


Mr Klopp: Who knows. 


Dr Garton: We certainly would not want to introduce 
snails that might carry some kind of parasitic disease. They 
probably would not survive here anyway because those are 
tropical species, but anything can happen. 


Mr Ramsay: Could I have a supplementary on that? 
The Chair: One minute. 


Mr Ramsay: In your section of the paper where you 
talk in general about the introduction of non-native species 
in North America, you start off talking about the history of 
European settlers bringing in non-native species. Then you 
talk about the invasions we have had the last couple of 
years. You finish off saying that you really cannot predict 
how serious a problem these introductions can cause, and 
you finish off that sentence, “Therefore, it would be wise 
to try and prevent the introduction of all”—and you have 
that capitalized—‘non-native species.” Would you take 
this point so far as to mean that we should be very careful 
in our intentional introduction of non-native species, as we 
do, say, for sport fishery? 


Dr Garton: This is my opinion. There is a lot of argu- 
ment about what sort of fish community, aquatic commu- 
nity, we should be trying to manage in the Great Lakes; as 
to whether we should be trying to go back and re-establish 
the community that existed back in the 1800s or if we 
should just be trying sort of a recreational-commercial 
fishery that can be maintained. 

We have species like rainbow trout and salmon of vari- 
ous species being stocked intentionally in the Great Lakes 
to provide a fishery. Those were intentional introductions, 
some better studied than others. Some will argue that that 
was good or bad, and I am not going to argue that right 
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now. Certainly before any species is introduced into the 
environment, all possible long-term effects should be thor- 
oughly studied. 

Mr Ramsay: Thank you, Mr Chairman, I appreciate 
that. 

The Chair: Thank you, Dr Garton, for a very infor- 
mative presentation. Thank you very much for taking time 
to appear before us today. 


MINISTRY OF THE ENVIRONMENT 


The Chair: The next group of witnesses will be a 
panel from the Ministry of the Environment. The panel 
will brief the committee on existing and proposed re- 
search, environmental management and policy initiatives 
relating to the invasion of exotic species. I will have to let 
you gentlemen introduce yourselves. 


Mr Fleischer: My name is Fred Fleischer. I am man- 
ager of the Great Lakes program for the Ministry of the 
Environment. My colleague is Jim Janse, the assistant di- 
rector of the London region of the Ministry of the Environ- 
ment. We have both been involved in the zebra mussel 
issue over the last year or so, working closely with the 
Ministry of Natural Resources. 

Before Mr Janse gives us a summary of the activities 
related to the Ministry of the Environment’s programs in 
zebra mussel control and management, I would like to just 
briefly identify to the committee the responsibilities of the 
Ministry of the Environment as they pertain to the federal 
government and the Ministry of Natural Resources, with 
our first overhead, please. 

When we talk about water management issues in On- 
tario, it is understood by the scientific and policy commu- 
nities that the federal government is the agency or the 
group largely responsible for the management of offshore 
waters in the Great Lakes. The provincial agencies, specif- 
ically the Ministry of the Environment and the Ministry of 
Natural Resources, are responsible for water management 
in the near-shore areas. 

When we try to distinguish those activities, the prov- 
ince is responsible for management of the inputs that come 
from the land area, specifically direct inputs from munici- 
palities and industries and indirect inputs from agricultural 
areas such as runoff from storm events and river dis- 
charges. The province also then develops control measures 
to manage those sources coming from the shore areas. So 
we have the federal responsibility pertaining to the off- 
shore areas, international waterways and shipping. The 
province looks after the near-shore areas. 

When we look at the introductions of foreign species to 
water bodies such as the Great Lakes, the Ministry of the 
Environment’s responsibilities pertain to the study of those 
introductions as they impact on water quality. We could 
extrapolate that and say the study of the impacts of any 
sources, being contaminants or not, on water resources. 

We look at bioaccumulation of those contaminants in 
the food chain. We study the impact of those introductions 
On intakes, and Jim will speak to us more extensively on 
that. We manage the approval of control technologies for 
protecting the intakes. We provide advice to municipalities 
and industries on the control of those technologies. 
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Over and above that, we also feel that we are responsi: 
ble for conducting research into the management of re- 
sources, specifically those items I have mentioned. Wher, 
we talk about the introduction of foreign species, the re. 
search pertains to, again, impact, bioaccumulation and de 
velopment of control technologies for municipalities an¢ 
industries. 

I must also stress that there is close co-operation be: 
tween the federal and provincial agencies in the manage: 
ment of Great Lakes resources. The zebra mussels issue 
certainly has been discussed with our federal colleagues 
and there are movements under way to co-ordinate activi- 
ties related to those. The co-ordination is conducted unde1 
the International Joint Commission, as well as the Canada-j 
Ontario agreement pertaining to Great Lakes water qual. 
ity.The only other issue I wish to mention at this time is 
that from a provincial point of view, the management of 
the initiative related to zebra mussels has been assigned to 
the Ministry of Natural Resources, so MNR is playing the’ 
lead role on behalf of the province. The Ministry of the’ 
Environment is supportive of that role and co-operates with! 
Natural Resources in the development of those policies. , 


Mr Janse: I would like to indicate to you very briefly 
i] 



































some of the activities the Ministry of the Environment has 
been involved in. Our main interest that we have been 
expending all of our energies on is relating to the impact of 
the zebra mussel infestation on the water plants and indus- 
trial plants. Just to give you an indication of the areas of 
concern, as highlighted on this overhead, we are experi- 
encing considerable plugging of the intakes where the) 
mussels are actually building up inside our intakes and) 
therefore reducing capacity to provide water to municipali- 
ties. There are also concerns with respect to internal! 
plumbing within. Mainly, that is on the industrial side. The: 
pipes of the heating systems fill up and create considerable’ 
problems. There are also corrosion problems as a result of 
the mussel infestation. | 
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Another concern and impact is the actual disposal of] 
the zebra mussels. When they clean them, physically re-) 
move them, they have a waste product which then has to, 
be disposed of in a satisfactory manner. The cost of control, 
mechanisms to control zebra mussels as it relates mainly to 
the municipal side of things has an impact on the province} 
of Ontario. 

I think Fred already mentioned water quality and the: 
bio-accumulation of contaminants. I will probably skip’ 
over that and go into a bit on the background of our in-| 
volvement with respect to this. 

As I identified here earlier, they were first detected in} 
about 1988. The Ministry of the Environment in 1989 un-{ 
dertook essentially three main aspects. First, we monitored’ 
the spread and the impact on intakes. The purpose of that! 
was to identify where they are, which intakes they are: 
going to impact next and what action should be taken to! 
control the adverse impact on the Capacity of the intakes. | 

Second, we undertook a research study. Professor’ 










































at what they did in Europe, what mechanisms of control 
hve been used and what the success of those particular 
)ntrols were; that relates to biological control, chemical 
pntrol, physical control and actual mechanical means of 
;moving intakes. 

| Third, we were assessing the impact of it and control 
yechanisms on our existing intakes in the Lake Erie basin. 
| I just put up a slide. We have a report we can leave 
ith the committee that highlights the results of the Euro- 
san experience and the details as they relate to the various 
pntrol mechanisms. 

. Following up on that, with respect to controls, one of 
ne things we found out in early 1990 was that in order for 


5 to use a chemical control for zebra mussel protection in 





ederal government under the Pest Control Products Act. 
jased on the information we got from the European expe- 
ence of the nature of the problem we were facing and the 
gency of the problem, we proceeded with the application 
nd received approval in June from the federal government 
) use chlorine as an interim method of controlling zebra 
aussels. The control is really to prevent them from grow- 
ag in the intakes, to kill the larvae of the zebra mussel as 
) goes into the intakes. 
What we did and are doing is moving the point of 
\hlorination at water plants from the treatment plant itself 
> the mouth of the intake and therefore chlorinating 
Jarough the intake as we go down. We reduce, then, the 
mount of chlorine we need through the treatment process 
)f the water plant and then just bump it up at the end of the 
jlant before it has gone into the distribution system. Es- 
) entially, it is relocating the chlorine from where we had it 
n the treatment plant, which was usually at the plant itself, 
Jind moving it to the mouth of the intake. 
| Again, we continue to monitor the spreading so we can 
lredict where they are going to impact the intakes next so 
hat action can be taken to correct it. We participated on an 
interministerial committee for provincial initiatives which 
\MINR, I am sure, can enlighten you on. As Fred men- 
joned, MNR is the lead agency, and we were involved 
‘vith them in various discussions relating to this. 
_ We provide advice to municipalities and industries. We 
ulso hired consultants to obtain approval for the installa- 
‘ion of controls at some of the MOE facilities that were 
‘yeing adversely impacted. Also, we approve applications 
hat are submitted from industries and municipalities. 
Inder our legislation, they cannot add anything to the water 
without an approval from the Ministry of the Environment. 

We developed a set of guidelines, a guideline book, 
which would give direction to municipalities and indus- 
‘ties on the approval requirements, what our conditions 
will be for the use of chlorine control for zebra mussels. 
That is just the outline of the cover of the guidelines. 

Just to give you an indication of the problem we are 
currently facing, we have a number of intakes that are 
jlcurrently experiencing from 45% to 50% reduction in the 
capacity of the intakes; this is in the Lake Erie basin. The 
mussels just start growing on top of each other and just 
keep expanding and slowly fill in the intakes, and we have 
some intakes with a 40% to 50% reduction. Intakes that 
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are now being impacted are all the intakes in Lake Erie 
and parts of Lake Ontario. It is our understanding that the 
mussels now extend beyond the city of Toronto. Parts of 
Lake Huron and some in the St Lawrence River are cur- 
rently being affected. 

The next overhead is to give you some idea of what we 
are talking about when we are talking about intakes. There 
are approximately 86 large water supply intakes in those 
basins, as identified on the overhead. I also identified for 
you the number of industrial intakes that will also be af- 
fected, and the source of this information is identified in 
the overhead. 

In total, in the Great Lakes basin—plus we anticipate 
that over time the mussels may get into the Lake Simcoe 
and Trent canal systems—we are looking at approximately 
110 municipal intakes that are going to be affected. 

I would like to very briefly identify why chlorine was 
selected as an interim approach. This problem came upon 
us rather quickly, as the previous presenter also identified. 
We looked at the research done in Europe, and it was 
determined that chlorine in fact is an effective way of deal- 
ing with it. It is readily available. We are presently using 
chlorine at the water treatment plant. It is a compound we 
add to drinking water now for bacterial control, so we are 
not adding a different compound; our staff is experienced 
with the handling and use of the compound. It has shown 
to be effective and will prevent the buildup on intakes. 
Also, it can be installed over a very short period of time. 
There is not a massive reconstruction of the intakes to be 
done. 

I know there has been in the past a lot of concern about 
the use of chlorine. I have identified some of the controls 
we have incorporated in our approval for the use of chlo- 
rine for zebra mussel control. One is that they can only 
apply during the breeding season, because we are not 
going after the adult, we are going after the veligers or 
larvae of the zebra mussel. Those are the ones we want to 
kill off. The period is generally between June and October. 
My understanding is that when the water temperature is 
around 12 degrees centigrade they start to reproduce, and that 
is the period in which they would undertake the chlorination. 

As identified earlier, the point of chlorination would be 
at the mouth of the intake. This was so we would not get 
chlorine feeding back into the lake, and also to protect our 
intakes. The chlorinator feed pump only operates when the 
water pump is operating and sucking the water into the 
intake, so it has no way of going back into the lake and 
therefore affecting the aquatic environment. 

The chlorine residual levels we need to control the 
zebra mussels are between 0.5 and one part per million, 
which is the same level we use for the control of bacteria, 
so we are not adding a higher concentration. 

When you add chlorine to water it produces com- 
pounds called trihalomethanes, and there has been concern 
about whether there will be an increase in the production 
of trihalomethanes in the Great Lakes as a result of moving 
the point of chlorination. We have been looking at that. I 
have some data that have indicated that the level of 
trihalomethanes in our drinking water in the Lake Erie area 
has gone down slightly over the last three years. We attribute 
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that to the clarity of the water increasing, that perhaps 
there is less organic matter in the water. Trihalomethanes 
are produced when chlorine reacts. with organic matter in 
water; it produces a compound. Our levels in the drinking 
water in the Erie basin run between 20 and 60 parts per 
billion, and our criteria is 350 parts per billion, to give you 
a perspective. 

Industry requires control over zebra mussels for its 
water systems. In the case of drinking water, the water 
goes into the municipal distribution system in a normal 
fashion and then the water is used in and goes through a 
sewage treatment plant. In industry we do not have that, so 
with any discharge directly back to the aquatic environ- 
ment we put constraints on the level of chlorination to 
protect the aquatic environment in the lake. 

That is essentially the background. We are open for 
questions. 
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Mr Ruprecht: Would you say that the pressure you 
are under to begin treatment with chlorine is going to in- 
crease in the very near future? 

Mr Janse: I do not see that the pressure to use chlo- 
rine is going to increase in the near future. The number of 
locations will definitely increase, as I indicated to you. As 
the zebra mussel spreads across the Great Lakes, we have 
to protect the intakes in that area, so on an interim basis 
there are definitely going to be more requests for the 
drinking waters to move to a point of lower chlorination 
and for industry to chlorinate. 


Mr Ruprecht: We are in a bit of a quandary right 
now, to use chlorine, on the one hand; on the other hand, I 
am not sure we have enough research to determine what 
the effects of that treatment will be on other aquatic life or 
even what the effects will be on animal life. The reason I 
Said we are in a bit of a quandary is that the pressures, as 
you said, may not increase, but they are certainly there 
now. But we do not have substitutes, or do we? 


Mr Janse: We do not have any other substitutes that 
are approved in Canada now. As I indicated to you, under 
the federal jurisdiction we would require approval for any 
other compound to be used for zebra mussel control 
through the Canadian pesticides act. 

With respect to chlorine, there are two aspects. First, 
for drinking water we are not adding anything different 
than we currently add to drinking water, whether the mus- 
sels were there or not. We have used chlorine on any sur- 
face water supply for disinfection. for bacteria. The 
Concentration is not increasing above that. There will be 
some increases in chlorine use at the plants because we are 
adding it earlier. With respect to industry, as I indicated, 
any discharge from an industrial facility must dechlorinate 
to get down to 0.01 part per million so that the discharge 
will not affect the aquatic environment in the lake. That is 
how we are controlling it. 


Mr Ruprecht: We have heard this morning from Dr 
Stanley, I think it was—I could be wrong; it could be 
someone else—who said that the treatment with chlorine 
and the levels of chlorine are different between Europe and 
Canada. I am not a scientist, but he Says the treatment 


levels would be 0.5 in Europe and some regions, where: 
in Canada they would have to be 2.5 to be effective. / 
least, that is what I remember from this morning. Yor 
indications are that the levels could be 0.5 to effective: 
treat this zebra infestation. What would you say to that? 


Mr Janse: I was not here this morning. In answer | 
that, based on the information we have been able to dete. 
mine, the 0.5 to one part per million concentration of chk 
rine residual is effective in treating for the zebra mussel. 

I do not know what he was referring to. There are tw 
aspects you have to remember. One is that we are talkin 
about a chlorine residual. In order to get a chlorine residu: 
at that level you have a chlorine dosage of between tw 
and five parts per million, which is the dosage we ai 
currently applying to kill the bacteria. There is a chlorir 
dosage and a chlorine residual, and they are two differer 
numbers and two different things. 


Mr Ruprecht: My final question is about the re 
search. As best as you can explain it to us, do we actuall 
have enough research that would indicate that we are no’ 
with this treatment, which might increase, affecting othe 
aquatic life or other life that might use drinking water frot 
the lakes? 


Mr Janse: With respect to the water plants, we are n 
impacting the aquatic life because the water is not goin 
directly back to the watercourse. The level leaving th 
water treatment plant will be identical to what it is withor 
zebra mussel control. 

With respect to industry, one of the conditions on th 
certificate of approval is that they do a biological study i 
the lake in the cone of influence of their discharge, to se) 
whether the levels we have determined they must mee 


now will impact. If it will, we will have to make the level 
lower. 


Mr Ruprecht: You are quite confident, then, that | 
there is impact, it is not out of the ordinary? 


Mr Fleischer: The level of 0.01 milligram per litre i: 
the receding water body that Jim referred to as the criteri, 
is a provincial water quality objective. That means the 
objective has been designed scientifically for the protec; 
tion of aquatic life. We are using that same objective t 


. . . . | 
control the emissions of chlorine residual. 
| 


Mr Ruprecht: That may be, but I have asked yo: 
specifically whether, in your own mind, you would be con’ 
fident enough that the treatment levels you are usin’ 
would not affect either aquatic life or other life that im: 
Pacts on the Great Lakes. That was my question. I do nc 
want to put you on the spot, but the reason I am concerme: 
about this is that we will hear other presenters later on why 


may be making that point. I want to have an answer, i| 
possibly I can get one from you. 


Mr Janse: I can respond to that. I am of the opinioy 
that the levels we are seeking will not adversely impact. A\’ 
a safety precaution, though, we have identified that we wil 
have the survey done to provide us with more informatio» 
to determine that. 


Mr Ruprecht: When will that be out? 

































| Mr Janse: Within the first year of operation of their 
acility they are to undertake the biological survey in the 
ake or in the body of water of their discharge to see if 
here has been any adverse impact. 


Mr Waters: What you have stated is basically that 
« treat the water now with chlorine between May and 
Ietober or whatever it is. Is the way you are going to treat 
t with chlorine, in the interim? 

_ Mr Janse: We are treating water for bacteria control 
rear-round if it is a surface water supply. For zebra mussel 
control we are going to treat only during the period in which 
he micro-organisms are there, which is June to October. 


Mr Waters: From the hearing this morning and dis- 
‘ussion since, it is my understanding that the critical time 
: when the mussels settle. As long as they are suspended 
mn the water or after they have settled there is no real 
yroblem as far as what you specifically are looking at is 
soncerned, the water intake. Apparently there is a two- to 
Jour-week period for each peak in their settlement; they 
aave a peak settlement time. I think we have experienced 








treating for so long when there are only approximately, at 
the most, eight weeks? 


__ Mr Janse: The decision was made to treat whenever 
they are there. There are peak settling times, as you indi- 
cate, but as I understand it, they are produced over the 
whole summer, so you have some that will be larger than 
others over time, but I am not certain on that. The intent 
was that when the micro-organisms are there, to ensure 
that they do not grow in the intakes or settle in the intakes, 
that they are in fact killed. 


Mr Waters: Have you looked at such a thing as a 
high-pressure backwash on a daily basis? They cannot get 
fixed to the pipes. That is something of an alternative. 


__ Mr Janse: There are a number of what they call phys- 
ical means of attempting to prevent zebra mussels from 
plugging pipes. The main difficulty we are running into is 
lthat our intakes were not designed of a size and access to 
lactually get in and do those types of things. Some of those 
lintakes are 1,500, 1,600 feet long. 

' We have in Tilbury, though, designed an intake where 
|we put what we called an infiltration chamber in the bot- 
tom of the lake so that we do not have to use chlorine in 
that instance. We built a sandbed in the bottom of the lake 
which will filter out the water before it gets sucked into the 
intake. You cannot do that everywhere, though, because if 
your lake bottom is heavy clay in an area you will get 
siltation and it will plug up that system. So we have asked 
in our approval for any application that is submitted to us 
that they look at alternatives to chlorination, not automati- 
cally assume that chlorination is the way to go. 
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| Mr Jordan: I was wondering, in that the ballast of the 
ships are the main means of transportation, would it be 
feasible to treat that water with chlorine? 

| Mr Fleischer: Certainly I think that would have to be 
considered as one way of attempting to control the intro- 
| duction of foreign species into Ontario, and in this case 
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Canada. We ourselves have not considered that as an op- 
tion only because the provincial government has no juris- 
diction over that kind of management of shipping. It rests 
with the Canadian Coast Guard, the United States Coast 
Guard and the Canadian federal government. 

Mr Jordan: Would it make sense to pursue that, then? 


Mr Fleischer: You would then have to adequately set 
up control measures to monitor the effectiveness of it or to 
measure the residual chlorine. Certainly there would be a 
large amount of chlorine residual introduced into the Great 
Lakes that could be of concern. 


Mr Dadamo: I just want to go back to the chlorine 
thought. Is it the only known research solution that we 
have at the present time? Are we toying any other solu- 
tions to eradicate the zebra mussels? 


Mr Janse: Maybe I can comment on that. There are 
some molluscicides, as I understand it, that are used in the 
United States for chlorine control. The difficulty you 
would have currently in Canada is that you would have to 
get that approved, as I indicated, through the federal gov- 
ernment before it could be added to water, and to add them 
to drinking water we would have to have the necessary 
health studies and data to support that. Then it would have 
to be registered through Agriculture Canada. But there are 
some other compounds available to control zebra mussels. 


Mr Dadamo: I know we have chlorine in our drink- 
ing water now. Would any more be damaging for human 
consumption? 


Mr Janse: As I indicated to you, by moving the point 
of chlorination and the amount of chlorination required, 
we feel there will be some small increase in the amount of 
chlorine, because the water is not as pure where we are 
introducing it with zebra mussel control as we would with- 
out zebra mussel control. As far as the health-related as- 
pects of it are concerned, the trihalomethanes is the health 
concern compound, and as I indicated to you we do re- 
quire—I did not say that to you, but we do require moni- 
toring for that. The levels that we are looking at, especially 
in the Lake Erie basin, are very low. One of the approval 
conditions is that they must monitor for THMs. 


Mr Dadamo: How expensive would it be for munici- 
palities to undertake this kind of endeavour? 


Mr Janse: The monitoring? 


Mr Dadamo: No. Actually the chlorine use if that 
were to be the only solution. 


Mr Janse: The cost to municipalities will vary de- 
pending on the intake and the solution and how easy it is to 
install the facilities. It is going to be fairly costly; there is 
no doubt about it. 


Mr Fleischer: If I may add to that, Ontario Hydro is 
involved in extensive research pertaining to examination 
of alternatives to chlorine. Certainly they are in the fore- 
front in Ontairo in conducting this type of work and we are 
in close co-operation with Ontario Hydro. We are attempt- 
ing to set up better co-ordination throughout the province, 
as well as with the federal government and the United 
States. But Ontario Hydro is looking at other chemicals as 
well as use of heat, electric shock, filters, ultraviolet light, 
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even sound frequencies, in an attempt to find an alternative 
to the use of chlorine. 

Mr Janse: If I may just add to that, as indicated to 
you, we look at chlorine as an interim solution. We know it 
works, we can apply it and we are currently used to chlo- 
rine, but it is interim in our mind. 


The Vice-Chair: I guess, due to a time overrun here on 
this, I am going to ask Mr Ramsay to be the last questioner. 


Mr Ramsay: I have one very specific question. You 
talked about that as we introduce chlorine earlier in the 
process, there is a bit of loss during the process, that we 
need a little bit of topping up to bring it up to standard. Is 
that loss taking place in the water treatment plant through 
evaporation? 


Mr Janse: No. The loss I am referring to is it reacts 
with water for disinfection purposes, and if there are other 
compounds in the water they will absorb some of the chlo- 
rine. The normal process that we do is we top it up as it is 
discharged anyway, but you will have an increased loss in 
chlorine due to being absorbed by the contaminants in the 
water. 


Mr Ramsay: I want to ask a more general question. 
You have really restricted your presentation to dealing just 
with zebra mussels. I was wondering more in general, as 
we begin to really start to combat these invasive species, is 
there some sort of protocol that is established so that if a 
government jurisdiction or a company wanted to, say, in- 
troduce a biological combatant, say bacteria, to burrow 
into purple loosestrife, for instance, how would we deal 
with that? Is there a class environmental assessment that is 
sort of there to deal with that or how would we deal with 
examining that introduction or proposed introduction? 


Mr Janse: If you want to introduce something into a 
body of water for control of an organism, you require ap- 
proval under our Pesticides Act. You also require that 
product to be registered under the Canadian pesticides act. 
Those controls are in place. They are for purposes of en- 
suring that the compound that is added is not going to 
adversely impact the aquatic environment but is added for the 
purposes for which the person wants to add the material. 


Mr Ramsay: What if it is a biological combatant and 
it is on land, let’s say? 


Mr Janse: I cannot answer that 
not know. 


Mr Ramsay: I take it it would be against the law to do 
that. 


question. I really do 


Mr Janse: I would take it you would need some ap- 
proval, but I really do not know the mechanism. 

The Vice-Chair: Allow us to thank you, gentlemen, 
for coming in and giving us the MOE’s perspective on this 
and how it is handling it. 

Mr Janse: Mr Chairman, did you want a copy of 
these two reports? I can leave them with the committee if 
you so desire. 


The Vice-Chair: Yes, please, if we could. 


MINISTRY OF NATURAL RESOURCES 

The Vice-Chair: The next group to come before th 
committee is a panel from the Ministry of Natural Re 
sources. I would ask that someone introduce yourselves a: 
to who is who. 

Dr Balsillie: Good afternoon, members of the com 
mittee. My name is David Balsillie and I am the assistan 
deputy minister of the policy division of the Ministry o} 
Natural Resources. With me today on my right is Chris 
Brousseau, who is the zebra mussel program co-ordinatot 
for the Ministry of Natural Resources. As you heard pre- 
viously, MNR has the dubious lead role in this particula 
situation. Chris is here to present the information on zebra 
mussels. On my left is Laurel Whistance-Smith, the man- 
ager of the habitat and stewardship section of the wildlife 
policy branch of the Ministry of Natural Resources. She is 
here to address the issue of purple loosestrife. 

Following their presentation, we would be willing to 
entertain questions not only on these two organisms but 
also on the introduction of not only what we call intro- 
duced species in one sense, but also in the invasion of 
pests such as zebra mussels and purple loosestrife. We 
would be pleased to have that conversation with you. 

I think we should proceed. We have tried to tailor our 
presentation. We are a few minutes over, but we are in 
your hands. We have tried to tailor the presentation so that 
it is fairly quick and straightforward so that there is enough 
time for discussion. 

The Vice-Chair: I was just going to say that you 
probably were not here this morning. We have made some 
extra allowances for MNR so we have until 4 o’clock. 
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Mr Brousseau: If I may before I start, would I be able 
to pass a sample of zebra mussels around to people. | 


Mr Ramsay: Is this on a cracker or with rice? 


Mr Brousseau: It is on a rock out of Lake Erie. I just. 
wanted to show the committee because I think, like my- 
self, most of you have not seen zebra mussels. These are. 
live zebra mussels, about a year old. You will notice some. 
bigger ones that were taken out of a rock. The reason they 


are on the top of this rock is because the bottom half of the- 


rock was actually in the mud when that rock was picked 


up. Have a look. So that you can always say that you will 
know what zebra mussels look like, I also have a preserved | 


sample for each of you. 





If I can start now, I would like to draw your attention to. 
| 


the overheads. What I would like to do today is to give you’ 


an update on the present distribution of zebra mussels in) 


Ontario, tell a little bit about the various mechanisms for 
zebra mussels to spread and the difficulty we are going to. 
have in preventing the spread, as well as tell you what the 


Ministry of Natural Resources is doing to combat the zebra | 


mussel as part of the Ontario government’s effort. 

On the overhead in blue you can see that zebra mus- 
sels, where they started in Lake St Clair, have drifted 
downstream and by 1989 had completely colonized the 
bottom of Lake Erie. In 1990 they spread through the Niag- 
ara River and we now have colonies in the Toronto harb- 
Our area, Hamilton and along the south shore of Lake 
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ntario. There are also colonies established in the eastern 
ortion of Lake Ontario and in the St Lawrence River. This 
all, just before freeze-up, we had reports of colonies in the 
ort Elgin area and Lake Huron. 

I would just like to bring to your attention that a lot of 
mes the press picks up on sightings of zebra mussels and 
lot of times these sightings are what we call movable 
ubstrates. They are attached to the bottoms of boats and 
o on. They are noticed when they come out of the water 
nd in fact zebra mussel colonies may not be there, but 
hey are there in terms of being attached to the bottom of 
oats. We have sightings of that nature in Thunder Bay and 
ake Superior, and this fall when boats were taken out of 
he Ottawa River at Mooneys Bay, zebra mussels were 
ttached to some boats there as well. So as of today, except 
or that sighting on the Rideau River, the zebra mussel 
olonization is restricted to the lower Great Lakes. 

Where will they be in Ontario in the next few years? 
that is a good guess. This is one author’s interpretation of 
vhere zebra mussels will be. Indications are that zebra 


nussels will spread across North America. The two lines . 


ctually represent temperature isotherms, the north being, I 
hink, the 12-degree Celsius for reproduction. However, I 
ust moved from that area and I can guarantee that they 
vill spread entirely across Ontario because we do have 
water temperatures exceeding 12 degrees to 15 degrees in 
nost parts of Ontario. 

The thing to keep in mind with this distribution is that 

here will be lakes in Ontario where zebra mussels will 
each very high densities and that they will have signifi- 
‘ant impacts on water intakes and the aquatic ecosystem, 
yut there will also be lakes within Ontario where zebra 
nussels will not get to very high densities and will not 
lave impacts. So we are looking at a wide range of im- 
yacts and a wide range of population densities across the 
wrovince. 
To give you an idea of how difficult it is going to be to 
stop this, there are several different mechanisms for zebra 
nussels to be transported, primarily the downstream drift 
of the larval form, and wherever zebra mussels are depos- 
ted upstream the larval form before they attach are free- 
‘loating and they will drift downstream. 

Difficulty on boats, boat traffic from infested waters 
nland: Zebra mussels can be attached to boat hulls, mo- 
ors, anchors and chains. The larval stage, the microscopic 
‘orm, which is very important—this is why it is going to 
ye difficult for people to see them—can be found in the 
dilge water on boats, live wells that people keep fish in or 
n the water coolant in their engines. There are several 
Jifferent ways for zebra mussels to attach themselves to 
doats at various life history stages, and it is extremely 
difficult for the average boat owner to actually perfectly 
clean and rid his boat of zebra mussels. 

They can be transferred in bait-fish water, the bait-fish 
ransfers from the Great Lakes inland. They can be at- 
ached to crayfish and also fish transfers from infested 
waters to other waters. They can be attached to fishing 
sear, such as commercial fishing nets that may be used in 
the Great Lakes and then used inland, or even sport fishing 
zear that may be used from one lake to another. 

















Float planes using infested waters: Not only can the 
adults attach themselves to the pontoon themselves, but the 
larval form will go inside the floats, because I do not think 
there are very many float planes that are completely free of 
water inside their floats, and it is possible that float planes 
can bring the zebra mussels long distances inland. 

There are different vectors that we virtually have no 
control over. It has been shown that zebra mussel larvae 
can live in the moisture on duck feathers, for example. 
Insects can carry them, mammals such as beaver with 
water on their fur going from one pond to another and 
reptiles. If they are attached to a snapping turtle, for exam- 
ple, snapping turtles are known to move long distances 
overland from one water body to another. 

Because there are so many different dispersal mecha- 
nisms, I think the bottom line here is that we cannot pre- 
vent the spread of zebra mussels in Ontario. We can only 
hope to slow the spread down to give us a chance to find 
some of the answers. We are going to have to learn to live 
with zebra mussels. 

What is the Ministry of Natural Resources doing? We 
have been designated as the lead agency in this program. 
We are leading an interministerial co-ordinating committee 
comprised of the following ministries: Natural Resources, 
Environment, Intergovernmental Affairs, Tourism and 
Recreation, Treasury and Economics and Municipal Af- 
fairs, along with Ontario Hydro. We have sat down and 
discussed our information needs. We have integrated those 
information needs and out of that we have defined the 
Ministry of Natural Resources role, which obviously re- 
flects our mandate and our area of expertise. 

From that role we have basically taken on four major 
program responsibilities. I will go into each of these in a little 
bit of detail, but essentially they are program co-ordination 
and planning, invasion monitoring of zebra mussels, re- 
search into the impacts on the aquatic ecosystem and de- 
veloping and delivering a corporate communications plan. 

Program co-ordination: Why? I think we heard questions 
about duplication this morning. Program co-ordination is ex- 
tremely important to maximize the effort in zebra mussel 
management, prevent duplication, focus the efforts of our 
program and it gives us a single contact to liaise and work 
with other agencies. 

How are we doing this? We have established a zebra 
mussel co-ordination office, which has become the focal 
point of the provincial program. From there we are devel- 
oping and delivering a provincial communications plan. 
We are responsible for co-ordinating the budget, work 
plans and audits of the zebra mussel program. We are co- 
ordinating research on zebra mussel biology, impacts and 
control measures and developing a central data base on 
these activities. 

We are responsible for determining the long-term dis- 
tribution, spread and impact of zebra mussels and, impor- 
tantly, supplying that information back out to the users. 

Liaison and co-ordination of programs with other agen- 
cies: We have already started contacts with our US counter- 
parts and the federal government in terms of co-ordinating 
our programs. We are there to project Ontario’s concerns 
to prevent the introduction of other exotic species and we 
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are here to act as a centre for scientific exchange of new 
information. 

Scientific literature takes a long time to get into jour- 
nals and so on, so we are trying to keep on top of research 
as much as possible and developing more informal mecha- 
nisms where we can get this information out to people in 
the field. 

Invasion monitoring: Essentially what we are doing is 
monitoring the spread of zebra mussels. It is important to 
prepare for potential changes in the aquatic ecosytem, and 
currently to establish early warning networks. I think our 
US people talked about that this morning, so that users of 
the aquatic environment can implement control and mitiga- 
tive measures before the zebra mussels get there and be able 
to predict what the long-term impacts of zebra mussels are. 

We are doing this by monitoring the distribution of 
zebra mussels, their spread and their abundance over time. 
We can use this information as a network to provide infor- 
mation to users and hopefully to come up with more infor- 
mation to be able to predict the impact of zebra mussels. 

As we heard this morning, it is very difficult to predict 
what the end result of zebra mussel population densities 
will be. We know in Europe that there are some cases 
where zebra mussels are experiencing what we think has 
happened in Lake Erie, where they start, reproduce very 
rapidly and then crash to some low level. But we also 
know of cases where zebra mussels have gone up and 
stayed up, and we know of cases where zebra mussels 
have never gone up and other cases where they are very 
cyclical over several years. 

Hopefully by comparing the information learned from 
our monitoring program, we can then determine what 
water quality and habitat characteristics will allow us to be 
able to predict what these population densities will be in 
order to predict what the impacts will be on the aquatic 
environment. 

We are planning to do this through our existing fisher- 
ies assessment unit network that is in place across the 
province, our district offices spread throughout Ontario, 
and other agencies. There are a lot of people doing moni- 
toring of zebra mussels, such as Ontario Hydro, Environ- 
ment, universities and so on and the public. 
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We have had several requests from various organiza- 
tions on how they can help in zebra mussel programs and 
we are currently developing a sampling protocol to be used 
by all agencies so that we can compare our results. This 
program will be extremely simple. We will have a network 
set up so we can feed back and forth to each other on the 
spread of zebra mussels. 

Our preliminary area of research will be determining 
impacts on aquatic ecosystems. It is required to understand 
what is happening with zebra mussels in their new envi- 
ronment here in North America, how mussels are impact- 
ing native fish and vertebrates, what overall damage is 
being done to the aquatic ecosystem and what life stages 
could be most susceptible to control. 

We are doing this by Natural Resources fisheries scien- 
tists under existing organization and we will be looking at 
various things such as impact on fish community structure, 


habitat, nutrient cycles, food webs, predator-prey interac 
tions and ultimately—and what most people are asking- 
what is the impact on sport and commercial fisheries. 

It is very important that we have good co-operatio 
and co-ordination with other agencies. We have alread 
discussed with our federal and other provincial countet 
parts ways of doing this. We have been invited to sit on th 
US committee that was referred to this morning and wi 
be co-ordinating our activities with its zebra mussel man 
agement programs. | 

Ontario Hydro, which you will hear from tomorrow, i 
a leader in industrial control research. It is important the 
we work together with other industry and universities t 
maximize our efforts. We will also be acting as a mech 
nism for science transfer and exchange of information. 

The final area that we are responsible for is develop 
ment and delivering a corporate communications plan. It i 
essential to create public awareness of the zebra musse 
and associated problems, communicating initiatives an 
developments in zebra mussel research, control method 
and distribution and so on. It has been the chief metho 
that we have used to slow the spread of zebra mussel 
through public education and responding to public inquiries. 

How have we done this? Over the last year, we hav 
had a major communications effort put in place. We hav 
sat down and looked at the various audiences that are af 
fected by zebra mussels and we have come up with initia 
tives to try to address and get the message out to thesi 
various audiences. 

I will not go through each of these, but we have initi 
ated about 35 major initiatives. I think one of the packages 
the green kits you received, is an information kit that wi 
have made widely available to the general public. We havi 
given hundreds of these kits out. We have a slide show an¢ 
video that is now across the province. We have almost 10 
copies of that in circulation. We have produced posters am 
brochures and newsletters. In your package there, the cop! 
of the plan outlines several of the activities that we havi 
undertaken in communications. 

Finally, I would just like to sum up by telling you 
about some of the recent activities we have done. We hawt 
initiated assessment, research and monitoring programs o1 
Lake Erie, Lake St Clair, Lake Ontario and we are gettin 
ready for pre-invasion monitoring on some of our inlan¢ 
waterways. 

We are continuing to review our communications plar 
that was in place this year and to look at possible gaps an¢ 
ways of improving things for next year. We have had feed: 
back from the public on the effectiveness of some of ou 
programs, such as our signs and so on, and we are taking 
that feedback into consideration. | 

_Tam now full-time co-ordinator responsible for devel! 
oping a long-term plan on behalf of the Ontario govern: 
ment. We are currently preparing a paper an¢ 
recommendations on spread vectors. By that I mean we are 
looking at all the different mechanisms that the zebra mus: 
sels can spread in the province, looking at the ones that we 
may have control over, and what we can do in addition tc 
public education and communications to slow down 0} 
reduce the spread of zebra mussels. 





| We are setting up a central reporting of zebra mussel 
stribution spread, abundance and monitoring. Right now 
ot of different agencies are out there monitoring zebra 

uussels. We hope to be able to come up with one central 
porting of information, putting this altogether, 
terybody’s information in one package, and using it as a 
plete network. 

| We are developing co-ordinating mechanisms with 

her agencies and we are looking at developing a central 
itabase not only for scientific information but for slides 
id audio-video equipment. 
, Essentially, we are responding to hundreds of request 
lr information. There is a lot of interest out there on 
thalf of the public about zebra mussels. There is a lot of 
mcern on behalf of the public on what impacts zebra 
ussels are going to have, and we are doing our best to 
EP up with those information requests. 

: The Vice-Chair: It has been suggested by Mr Ramsay 
at we deal with some questions on the zebra mussels, 
ad then go on to the other. Does that affect your presenta- 
in or is it better? 


} Dr Balsillie: That is fine, Mr Chairman. 


| The Vice-Chair: Any problems with that from the 
bmmittee? 


Mr Ruprecht: In the previous presentation, we heard 
pout the development of trihalomethane. In your commu- 
cations and in your research, are you at all worried about 
lis trihalomethane developing in the Great Lakes as a 
rect offshoot of treatment by chlorine? I guess it is only 
nlorine, right, or was there some other? 


f 


Dr Balsillie: Maybe I could respond to that. I used to 
2 with the Ministry of the Environment, so I have a dual 
ackground here. The chlorine, when it is added to the 
ater, as was explained by Mr Janse, reacts with organic 
aterial to create the group of compounds called the 
iihalomethanes. The “halo” is the chlorine part, and there 
'e three chlorines attached to an organic molecule. 

The concern with that is that in larger amounts, above 
jie guidelines, they are considered to be carcinogenic and 
erefore they are not good necessarily to have in your 
later system in terms of drinking them. Low amounts are 
jot considered to be a problem. The offshoot is that if you 

}> not have the chlorination, then you have a whole series 

\f other problems with your drinking water, things that we 

vercame many decades ago in terms of the spread of 

lisease, etc. 

| The drinking water containing trihalomethanes then 
joes through the system, is utilized, goes back into the 

\pwer system and gets treated before it goes back into the 
jaterway. So that is not considered to be a problem. Also, 

\; the chlorine is added to the intake, it is added inside the 
\'pe, so it is moved up the pipe. The chlorine is not dis- 
lersed into the water. I think this is the big distinction that 

las to be made, that there is a diffuser inside the pipe. 
hen it goes into the system and into the water treatment 

‘lant. 

| Mr Ruprecht: So this does not act like PCBs, which 

ou really cannot catch? 


Dr Balsillie: No. 
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Mr Ruprecht: It goes right throughout the whole sys- 
tem and enters the food chain really. This is different. 

Dr Balsillie: That is exactly right. It is entirely differ- 
ent. The chlorine is not willy-nilly put into the water, with 
the water to be sucked into the pipe. The water is sucked 
into the pipe and, as it is sucked into the pipe, the chlorine 
is added. Then the chlorine goes up the pipe with the 
water. You want to look at it as an early chlorination sys- 
tem, so that you do not chlorinate it in the plant, you 
chlorinate it in the pipe. 

What you do is you kill the larvae in the pipe so that 
they do not have a chance to settle, as was pointed out over 
here, to get the foot of the larvae attached to the screens or 
to the pipes so that they then start to build on each other, as 
they are in the rock here, so that they build one on the 
other until they actually clog the system. But the chlorine 
is not introduced into the Great Lakes, it is introduced into 
the pipes and sucked up into the water treatment system. 


Mr Ruprecht: And so is the trihalomethane, but you 
are filtering it out. 


Dr Balsillie: On the way out, yes, through the sewage 
treatment process. 


Mr Ruprecht: So in your mind, that is no problem? 
Dr Balsillie: No problem. 
Mr Ruprecht: I will sleep better tonight. 


Mr Charlton: Obviously, there is not going to be any 
easy solution to this zebra mussel thing, but there was 
something that David Garton said during his presentation 
just an hour ago that did not hit me until after he had left. 
He essentially said—and this is not an exact quote of his 
words, but I think paraphrases what he said fairly 
closely—that there is evidence that zebra mussels had 
reached our waters on a number of occasions prior to suc- 
cessfully establishing themselves here and obviously 
something has changed to make for ideal conditions for 
success this time. We have had some minor climate 
changes over the two centuries, but it seems to me that the 
largest identifiable change that has occurred has been the 
gradual degradation of water quality in the Great Lakes 
over the course of the last 100 years. 

In the scientific approaches that are being taken to look 
at this problem, has anybody focused on that at all, and is 
there any indication that perhaps with significant cleanup 
of the water systems in the Great Lakes, the problem may 
solve itself? 
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Mr Brousseau: I think Dr Garton previously said that 
they may have been introduced a couple of times. I think 
what he was getting at was that they may have been intro- 
duced in one or two ships, probably one ship, in 1985 or 
1986, based on our calculation of how old these organisms 
are. When they were introduced, they obviously found the 
environment here to their liking. 

Mr Charlton: But he did also say that there was clear 
evidence that they had been introduced on other occasions 
and had not survived here and that something had changed 
to make this introduction a successful one. Those are not 
his exact words, but that is in essence what he said. 
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Mr Brousseau: Where they were deposited in Lake St 
Clair, obviously the habitat was to their liking and that is 
where they have initiated, essentially from that point, and 
where they have drifted downstream and have been carried 
upstream. The water quality here was more conducive to 
zebra mussel densities. It is a better water quality than a lot 
of cases in Europe. 

One of the things in Europe which is very interesting is 
that, when we talk about zebra mussel densities here, some 
of the numbers we have heard this morning are in the 
several hundred thousand per square metre, which is very 
high, but in Europe, the high average densities are much 
lower, maybe 5,000 to 6,000 mussels per square metre. So 
the impacts there are much less than they are here. By 
having this good water quality for zebra mussels in terms 
of habitat, they have enabled themselves to basically popu- 
lation-explode. As they move into other areas, the habitat 
and water quality will affect them differently and there 
may be areas where they might not have much effect. 


Mr Charlton: I understand that is the case. There are 
some areas in the Great Lakes where the zebra mussel 
population is just taking off, some where it is surviving but 
not expanding at any great rate and others where it does 
not seem to be catching on, at least not yet. What I am 
trying to get at is, is there an attempt to identify why that is 
the case? And in doing so, are you looking at more than 
perhaps just the temperature of the water at that location, the 
kind of plant life? Are you looking, for example, at the con- 
taminants that may exist in the sediments in those locations? 

As we know, in terms of currents around Lake Ontario 
and Lake Erie, for example, there are areas where you end 
up with higher concentrations of the chemicals we know 
exist right through the lake, but in certain pockets they 
exist in much higher concentrations; not just chemicals but 
other contaminants as well. I am just wondering if any- 
body has had a look at that in trying to identify why they 
do so well in some places and not in others, and why there 
are indications that we have had infestations before that 
did not survive and this one did. 


Mr Brousseau: I think we talked about temperature. 
Calcium is very important. There are people trying to piece 
together, based on the European literature, the characteris- 
tics of lakes in terms of temperature and water chemistry 
and so on, trying to fine-tune those predictions of charac- 
teristics, to enable us to be able to predict here in Ontario 
where we can expect to have problems. But we are still a 
long way from being able to say, “In this particular lake, 
we will get zebra mussel densities at this rate.” 


Mr Charlton: I guess one of the reasons why this is 
starting to crop up in my head is because of the progres- 
sion of information that we have received today. We 
Started out this morning with background briefings on the 
original sources of zebra mussels in the USSR and so on, 
the movement of those through Europe after the Industrial 
Revolution, and their subsequent introduction here. It 
seems to me that the kind of time lines that are involved 


here may in fact be a significant clue to the way they have 
moved and spread. 
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Dr Balsillie: I do not think we have all the answers 
your question. On the other hand, we have an opportun 
to look at the establishment of zebra mussels in a num 
of areas across Ontario and I think, if we find that they f 
to establish, for instance, despite the fact that they ha 
been seen in Lake Superior, if they fail to establish the 
then there is a relationship between, say, the water quali 
the temperature, etc, of Lake Superior vis-a-vis the wa 
quality of the west end of Lake Erie. I think there is pote 
tial for that and I think those are the sorts of things whi 
we will be looking at. | 


Mr Ramsay: You said in your presentation that ' 
can stop the spread and we must learn to live with t 
presence of zebra mussels. In order to learn to live w 
this invasion of zebra mussels, do you anticipate any si 
of regulation that will have to affect human behaviour 
that we can live with that, or do you think just the way ' 
carry on with our sports fishery, boat transportation, e 
we would still be able to find ways to live with it witha 
changing some human behaviour? | 

Mr Brousseau: We are wrestling with that right no 
The approach we took in 1990 was a widespread pub 
education campaign to make sure people are aware 
zebra mussels, with the problems they can cause, and! 
help them out in terms of some guidelines in terms 
cleaning their boats off. The problem we are trying 
come to grips with right now is that there are so ma 
different spread mechanisms. 


Say, for example, we were to restrict bait-fish transfe 
from the Great Lakes. In other words, we are going 
close down the bait-fish industry in the Great Lakes as 
method to reduce the spread of the zebra mussels inlar 
The concern is, if we do that, we will have a major impi 
on bait-fish operators. In fact, are we going to have a 
overall impact on the rate of spread of zebra muss 
across the province? These are the types of questions ' 
met last week in a workshop and we discussed all 1 
different mechanisms, but we are going to follow up w: 
looking at those that we have some control over. Ob’ 
ously water fowl or reptiles or mammals we do not ha’ 
any control over. We will have another look at things li 
the bait-fish industry, boat traffic, to see if there is anythi 
further we can do, in addition to our education and cor 
munications plan, that will have an impact and at the sar 
time will not have significant impacts on a very sm) 
portion of the industry which may be only contributing | 
the spread in a very small way. 


We are currently still working at those questions a: 


we are preparing a discussion paper on that now and 1} 


will be going out and looking for comment and input fre 
people on that. 


















ronmental situation, people want to be involved and the’ 
may be some rather benign interventions that people cou. 
do. Whether it is waxing boat bottoms or whatever it is: 


get people involved, it may help in the long run and it! 
something. 
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You listed really what you are doing, starting off with the 
ablishment of the office, and then listed from there what 
: ministry has been doing. Basically, how much money are 
» spending on the fight against the zebra mussel? 


| Mr Brousseau: Over the past year, we have put funds 
0 those four major areas that I talked about in terms of 
» co-ordination office, the research we have begun on 

e Erie and Lake Ontario, invasion monitoring and the 
mmunications plan. To date, the Ministry of Natural Re- 
a has spent close to $1.1 million on this particular 
ogram. 


| Mr Ramsay: Just one last quick question. 
' The Vice-Chair: We have another full presentation to 


) yet and we still have questions here as well, so if we 
juld move to Mr Cleary and Mr Johnson and move on to 
2 next presentation. 

' Mr Cleary: Now that they have found their way into 
stern Ontario, I would like to talk a little bit about the 
me of the St Lawrence Seaway, some of the water sup- 
ies to the villages and towns, and other water supplies 
ere wells underneath the river. Are wells underneath the 
yer as apt to attract zebra mussels as other types of water 
'pplies? 

Dr Balsillie: I am not familiar with the type of system 
at you are talking about, but I would envisage that they 
‘e drawing water from below the bottom of the river 
rough a sand point of some sort. 


_ Mr Cleary: No, I do not think so. To my knowledge 
ere is not a sand point. 


Dr Balsillie: It would be my understanding that if it is 
reasonable distance below the bottom of the river, similar 
‘the way Mr Janse indicated that they had built what they 
all the infiltration boxes around the ends of water intakes 
wr Tilbury, for instance, the water supplies would not be 
fected, but I would suggest that those individual munici- 
alities, if they have concerns, get in touch with the Minis- 
y of the Environment to find out about the susceptibility 
that case. 

340 

| Mr Cleary: The other thing you had talked about was 
eating the water supply at the source instead of at the 
lants. To my knowledge, these plants do not have foot 
lalves, so that could not be done unless that whole system 
tas changed. Is that correct? 


Dr Balsillie: That would be correct if the system were 
t risk. If the system were not at risk, then it would not 


i. So I think the best advice would be for you to 
| 











dvise those municipalities to get in touch directly with the 
\inistry, if they are not already ministry-run plants. 


} 





Mr Cleary: No, they are not ministry-run. 


| The Chair: In the interests of time, Mr Johnson has 
ithdrawn his question. I appreciate that very much. So if 
ve can move on to the second half of the presentation. 

Ms Whistance-Smith: We turn now to a short discus- 
ion of purple loosestrife in Ontario. Purple loosestrife is a 
jill, emergent aquatic plant of Eurasian origin that became 
\stablished in the estuaries of northeastern North America 


| 





in the early 19th century. The primary method of spread 
appears to have been accidental via marine commerce. 
This species now poses a serious threat to native emergent 
vegetation in shallow-water marshes throughout the east- 
ern and central regions of the United States and Canada. It 
is a serious problem in wetlands and irrigation systems. 

The impact of purple loosestrife on native vegetation 
has been disastrous. The plant readily outcompetes native 
species and then forms dense, monospecific stands which 
appear to be able to maintain themselves indefinitely. It 
reduces the species’ diversity, thereby reducing waterfowl 
and aquatic furbearer productivity, although we do not 
know a lot about its impact on wildlife generally. 

In the United States, 190,000 hectares of wetland habi- 
tat have been lost annually and it is present throughout 
southern Ontario and as far north as Kirkland Lake in 
northern Ontario. The distribution limit for this weed is 
about the 50th latitude, but there is evidence that it is 
farther north from that even now. Management efforts to 
control the proliferation of purple loosestrife in Canada 
and the United States have involved legal status designa- 
tion and various control techniques. 

Purple loosestrife is not on the noxious weeds list for 
Ontario; however, some municipalities, such as the county 
of Bruce are passing bylaws declaring the plant a noxious 
weed. Although Agriculture Canada deals specifically with 
the sale of plants in nurseries, once purple loosestrife is 
declared a noxious weed in Ontario, if it were, local weed 
inspectors could remove it. 

Removal of plants by hand is effective in eliminating 
purple loosestrife, and it is selective. However, it is very 
labour-intensive and therefore only practical in wetlands 
where plant density is low. Cutting reduces stem numbers 
in the short term and reduces seed production. However, 
many repeated cuts are necessary for long-term control 
and cutting may never eliminate purple loosestrife from a 
site. 

Burning is not an effective management technique be- 
cause the growing points on the rootstock are below the 
soil surface. 

Manipulation of water levels has demonstrated some 
success in the control of purple loosestrife; however, this 
technique is not selective and not possible in natural wet- 
land communities. 

Ducks Unlimited in Ontario has indicated that it will be 
investigating the use of flooding as a management tech- 
nique. Of course you know that they use water control 
structures on their projects. 

The herbicide 2,4-D is not as effective as another one 
called Roundup, but selects only broad-leaved species and 
is thus likely to do less damage to native wetland species. 
This herbicide is recommended by the United States for 
controlling large populations of the plant. 

Three beetle species are presently undergoing final 
screening at Virginia Polytechnic Institute and state quar- 
antine facility in Virginia. Laboratory tests in Europe have 
‘ndicated that these beetle species are highly host-specific 
and control purple loosestrife by feeding on various parts of 
the plant. Full implementation of such a biological control 
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program in the United States may take from 3 to 10 years. 
That is their estimate. 

In Ontario, in September 1990 the Ministry of Natural 
Resources organized a purple loosestrife working group, 
up on the screen there. This group’s purpose is to develop 
a strategy for the management of purple loosestrife, hope- 
fully by around May. The group consists, as you can see, 
of representatives from a number of government agencies 
and non-government organizations. We have a couple of 
consultants who are involved with the group as well. 

The current activities of this working group are investi- 
gating the status of current research and management prac- 
tices in other jurisdictions, investigating the success and 
failure of public information approaches to the problem 
and developing options for a management strategy, as I 
said, in May, we hope. 

Strategic options: which the group will be considering 
include information compilation—some of the research 
that needs to be done is listed in that group on the left-hand 
side; public information dissemination ideas. which is the 
extension list there, and looking at control techniques such 
as the ones I mentioned earlier—herbicides, cutting, flood- 
ing, hand-pulling and biological control. 

That is all I have to say at this time. We are a new 
group and just getting started on our work. 


Mr Waters: When you talked about the beetles, you 
said that in 3 to 10 years they would be introduced, if at 
all. The question is, should they be introduced in the 
United States, once they have made that decision, regard- 
less of what we say, does it really matter? Are they going 
to just naturally move into Canada? 


Ms Whistance-Smith: Yes, we think so. 


Mr Waters: In other words, if the US goes for it, we 


might as well say we are in for it too, because it would be 
just a matter of time. 


Ms Whistance-Smith: I believe so, yes, but certainly 
we will want to consult with them, and I am sure they will 
want to consult with us because of that very thing. 


Mr Waters: My concern would be that what they 
might have down in the warmer climate versus what we 
have here could affect things differently. 


Ms Whistance-Smith: Yes. I do not know just how 
extensive their research is, but the beetles might not be 
able to live up here, for instance. We do not know that yet. 


Mr Waters: Are we doing anything on it? 
Ms Whistance-Smith: No, not that I know of. 


Mr Ramsay: Just to follow on Mr Waters’s question, 
I believe you said if the United States introduced the in- 


sects to combat the loosestrife, that we would get them 
here. 


Ms Whistance-Smith: Yes. 


Mr Ramsay: In the presentation, though, you said 
they were very host-specific. 


Ms Whistance-Smith: Yes, to purple loosestrife. 


Mr Ramsay: Okay. How would they transfer, just 
through winds and everything? 
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Ms Whistance-Smith: Yes, flying from one group) 
plants to another. 

Mr Ramsay: We would get this. Okay. My ma! 
question was, since we have got the working group we 2 
certainly aware it is a problem, but we have not designati 
it a noxious weed yet. Why have we not done that? 


Ms Whistance-Smith: The Ministry of Agricultu 
and Food is looking into that now. As I said, Bruce coun} 
has already declared it a noxious weed locally. If enous 
municipalities do that, my understanding is that the Mini! 
try of Agriculture and Food might then put it on its list | 
noxious weeds of Ontario. That is my understanding. 


Mr Ramsay: So you would not make your recor 
mendation to the ministry. You have been waiting for t! 
other ministry to respond to the problem? 


Ms Whistance-Smith: They are part of our workii| 
group and we are asking them to look into that end | 
things, yes. 

Mr Ramsay: Okay, thank you. 


Mr Ruprecht: Yes, I just had a quick question. Vi 
heard from Dr Stanley this morning, and he said that pro 
ably the most effective method was to pull the plant out | 
hand. If anyone should call our offices about how to ¢ 
that, would you recommend that that is done in the fall, 
the spring, and how often should that be done? Do ye 
have any experience in that, in other words? | 
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Ms Whistance-Smith: I do not have any experieni 
in it, but I guess there are some people who have tried | 
and it is a very good method for small populations. I thir 
it has to be done in the spring or before the plant flower! 
that is really their recommendation. But there is a way | 
doing that so that you get the whole root. And you have | 
be very careful about how to get rid of the plant, otherwi: 
it will propagate from the cuttings or the root pieces. } 
this public information campaign about how to do th. 
would be very helpful, and that is one of the things we wi 
be looking into, how to get that information out to people. 

Mr Ruprecht: Maybe you can put a pamphlet out. 

Ms Whistance-Smith: Yes, that is what we plan | 
do. But if you have anybody interested in doing some \ 
that locally, our office would be happy to— | 

Mr Ruprecht: No, I might end up doing it in my lot. 
have seen them already, 

Ms Whistance-Smith: We would be happy to tell ye! 
exactly how to do it. 

Mr Ruprecht: Okay, you come along and show me. | 

Ms Whistance-Smith: Okay, that is fine. | 

Mr Charlton: There are two areas I would like 1 
pursue. First of all, I think you said that the working grou 
is working towards trying to have some kind of a strateg | 
in place by about May. | 

Ms Whistance-Smith: Yes. 


Mr Charlton: Does that strategy include, presumabl 


how you are going to approach the question from the pe” 
spective of research that we might do here in Ontario? 
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_ Ms Whistance-Smith: Yes, that would. These are op- 
pns for management. 

_ Mr Charlton: To follow up Mr Waters’s question of 
urlier, if the working group were to determine that the 
betles are one of the more promising approaches to the 
hole question, the working group may recommend that 
ie do some of our own research around those issues here 
) determine both from our perspective whether that is the 
ght approach and whether climatically it is going to work 
ore even if somebody else’s research shows it may work 
»mewhere else, that kind of thing? 


Ms Whistance-Smith: Yes, we could do that. 

Mr Charlton: None of that is precluded at this point? 
Ms Whistance-Smith: No. 

Mr Charlton: It is just not happening at the moment. 
Ms Whistance-Smith: That is right. 


Mr Charlton: My second question relates to all of 
lat, because my sense is, and you can correct me if I am 
‘rong, that although we have now identified this as a 


ow at least the purple loosestrife has not been seen as 
jeing as critical a problem as the zebra mussel one we 
jave been talking about. It has set on very quickly and it 
las had a lot of publicity and it has been escalated as a 
iriority topic very quickly. The purple loosestrife obvi- 
usly has been around for a long time and we are only now 
arting to recognize it as a problem in terms of its priority. 
On the other hand, we have over the past 20 years 
lentified our wetlands as extremely sensitive and impor- 
int parts of our ecosystem in this province, and it seems 
) me that as a priority the protection of our wetlands has 
|) be very high on the list. Is it the view of those who are 
| rorking in the working group to develop a strategy to try 
}) upgrade the importance of the purple loosestrife as an 
ssue that requires high priority and intensive attention? 


| Ms Whistance-Smith: I cannot speak for each of the 

aembers of the working group, but the fact that this group 
|vas struck and is a co-operative group, a partnership of all 
jese interested parties, I would think that there is some 
2eling we should be doing something and doing some- 
hing fairly quickly. But the plant has been around, as you 
Joint out, for quite a long time. It has only started to take 
ff in the last 30 years or so, I gather, and only really 
oming to our attention in the last few years, the amount of 
: around. So it is just one of these things that we have to 
eal with. As you also say, our wetlands are so precious to 
§ and we are spending a lot of money in that area, so we 
vant to be able to protect them from being invaded and 
| eing taken over by this species. 


Mr Charlton: Maybe the ADM is in a better position 
lo respond to the question of the priority of the issue in 
erms of the overall importance of the wetlands in Ontario. 


* Dr Balsillie: Certainly. The wetlands have become a 
ocal point of discussion over the last little while and we 
vere coming forward, I guess, once again, with the revi- 
Jions to the wetland policy. We are looking to a very 
, trong protection policy for the wetlands within the prov- 


nce. As the purple loosestrife impinges on those wetlands 


— 





roblem and we are working to develop a strategy, until — 


and if they are going to be something which is going to 
take over and change those wetlands so that they are no 
longer the same sort of environment that we are dealing 
with now in those wetlands, then certainly we are going to 
be looking to some way of trying to control them. 

The difficulty we see is that some of the fixes are just 
as bad as the loosestrife itself. In other words, you do not 
want to go in and spray the wetland, because the impacts 
on the wetland from Roundup or 2,4-D, or whatever, could 
be as bad as the loosestrife itself. This is why we are 
looking to something such as the US approach, where we 
may be able to introduce a biological control which would 
be compatible with a natural wetland strategy, which 
would help us out considerably. The problem with that is 
that with the timing it may be too far down the road. On 
the other hand, you do not want to rush something like 
introducing three species of insects, because you may in- 
troduce three species of insects that are worse than the 
loosestrife. 


Mr Charlton: I agree. Maybe I can short-circuit the 
answers here just by saying I took it from the presentation 
that we were not going to get all the answers as to what the 
preferred solution in Ontario would be today. I guess what 
I am trying to get out of you is— 


Dr Balsillie: Yes, it is a priority. 
Mr Charlton: —a sense of the priority this is going to 
get in terms of finding that solution. 


Dr Balsillie: Yes. We will be there. 


Mr Ramsay: I just want to get a point of clarification. 
I believe in the introduction of this presentation it was 
pointed out there would be, as we have had the presenta- 
tion on zebra mussels and loosestrife, questions on those 
and then I imagine there is some time. I do not know if 
you have any other presentation of a general nature of 
invasive species, but I believe then we were going to have 
a little bit of a discussion in general on invasive species. 


The Chair: My understanding is that they have ad- 
dressed them, I think, more in two specific areas. We have 
a small amount of time. If they wish to provide some more 
insight in terms of a general strategy, certainly they can do 
so, but we are limited in time. 


Mr Ramsay: I have a question. To me the history of 
the MNR has been that the ministry has been quite enthu- 
siastic in the past about the idea of introducing and reintro- 
ducing species into the environment here. To be fair, I 
think that was a direct reflection on the culture out there 
and our thinking in regard to the environment. Obviously, 
the thinking of the general population has changed dramat- 
ically in the last 10 years and maybe even more so in the 
last couple of years. 

I was wondering, with the battles we are now undertak- 
ing with these involuntary invasions of these species that 
we have been discussing today, if that has changed at all 
the ministry’s thinking of our voluntary introductions and 
potential introductions of species into the environment. 

Dr Balsillie: You have made the clear distinction be- 


tween voluntary introductions and invasions and that is the 
way we look at it ourselves. Introductions are controlled 
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by either the Game and Fish Act or the federal Fisheries 
Act and there are quarantine requirements and all sorts of 
restrictions and controls in those areas. 

In terms of things which we would like to introduce or 
reintroduce into the environment, we are looking very 
closely at that. We are coming forward in the not-too-dis- 
tant future with a series of amendments to the Game and 
Fish Act which will control much more closely introduc- 
tions and also things like game farming and other activities 
in that area, so that we do have better control on disease, 
so we do have better control on animals and birds and 
other things not getting free into the environment which 
could then cause us difficulties. 

On the other hand, invasions are something we have 
very little or no control over and they usually arrive by 
some sort of manner over which we have no control. So 
things like ballast water, which should be exchanged at 
sea, are beyond our jurisdiction, things such as importing 
logs on which insects become free to fly around, or wood 
material which comes in with termites in it. 

It is very hard to try to control all of those. We find 
ourselves almost always in these situations in a reactive 
mode, to try to then understand what is going on, look at 
the distribution and spread, do some research on the con- 
trol, then move into the area and try to stem the damage 
and do that type of activity. So the two of them are very 
distinctive and I think in the past we have won some and 
lost some. 

On the sea lamprey. I think our record is not too bad in 
terms of trying to control that, get rid of it and reintroduce, 


once again, some of the trout and salmon species into tl 
system. On the other hand, something like Dutch elm di 
ease only reached its natural level of control, except for 
very few trees which were highly protected with a lot | 
spray. We did not win the Dutch elm disease. The whi 
elms are essentially few and far between nowadays. 

On the one hand we are trying to move to contr 
introductions. On the other hand, with invasions it is 
backward fight. 


Mr Ramsay: Has our thinking progressed to the od 
where maybe we would now question the idea of introdu: 
tions at all, that maybe we should not be tampering wi’ 
the environment at all? 


Dr Balsillie: I think it is a fair statement. We are e: 
amining whether we should be putting certain species 
fish into the system or whatever. We are looking at the 
You know, you only have to turn on the TV on Sunday ar 
watch the fisherman’s show and he says, “Now if the Mit 
istry of Natural Resources only got its act together and p 
lake trout in here instead of the backcross.” So those me: 
sages are certainly being heard. | 


The Chair: Any further questions? Thank you ver 
much. We appreciate your spending this extended amoui 
of time with us and you have provided a lot of very goc 
information to the committee. That is the last schedule 
witness for the day. We will recess until 10 am tomorro’ 
morning. 


The committee adjourned at 1603. 
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The committee met at 1007 in room 228. 


ZEBRA MUSSELS AND PURPLE LOOSESTRIFE 


Resuming consideration of the designated matter, pur- 
nt to standing order 123, relating to zebra mussels and 
iple loosestrife. 


The Chair: [I will do what I can to sum up in terms of 
rare we are in the process of these public hearings. Yes- 
ay we heard witnesses with scientific and resource 
nagement expertise. Those witnesses also provided us 
h current research findings and areas which they felt 
ded more attention. Today we will hear from users of 
jer resources who might be adversely affected by exotic 
cies, and particularly the zebra mussel. Our witnesses 
ay will outline their research efforts, control measures 
| economic and other impacts on their operations. 


ONTARIO HYDRO 





{ 


dro. The presenters are Paul Wiancko and Renata 
udi. 


Mr Wiancko: I have copies of my presentation here 
it I can give out now or later, whatever you want. 


‘The Chair: We will take them now. 


‘Mr Wiancko: Okay. What you have in front of you is 
presentation that will represent Ontario Hydro’s contri- 
jion to the standing committee. I will read this into the 
:ord and then be available for questions on our programs. 
‘Thank you for this opportunity to address the standing 
inmittee on resources development on the issue of zebra 
ssels. Ontario Hydro is an industrial leader in the pro- 
tion and long-term research for mitigation options. The 
lowing presentation will outline the extent of recent 
iblems at our facilities, update the committee on our 
sponse to these problems and highlight our long-term 
fearch program that will eventually lead to mitigation 
ions. 

‘IT would first like to tell you a bit about the corporation 
i the extent of our mussel problem. On the Great Lakes, 
Jtario Hydro has seven fossil-fired, five nuclear, one 
Avy water plant and four hydraulic stations. In addition 
‘his, there are another 60 inland facilities and numerous 
ins that could be eventually vulnerable to zebra mussels. 
2se hydro facilities represent an installed production ca- 
ity of approximately 28 gigawatts. 

Ontario Hydro is the largest raw water user in the 
at Lakes. These facilities can utilize up to 90 million 
vic metres of water per day, of which 85% is used for 
tam condenser cooling and 15% is used in plant services. 
ce the majority of condenser cooling water flow ex- 
tds two metres per second, the speed at which mussels 





slower-moving service water systems; that is, that 


‘The Chair: Our first witness this morning is Ontario 
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15%. Service water is mainly used to cool small equip- 
ment such as bearings, fluid couplings, transformers, etc. It 
is also used. in the fire protection system, water treatment 
plant makeup, wash-down systems and emergency backup 
systems. In any one facility, there are miles of service 
water piping, generally in the range of less than 0.3 metres 
in diameter. 

For zebra mussel control, Ontario Hydro has adopted 
the philosophy that any mitigation options will prevent the 
settling of veligers as opposed to the cleaning of adult 
mussels from the service water piping. 

To date, only our Nanticoke fossil-fired station in Long 
Point Bay, Lake Erie, four hydraulic facilities on the Niagara 
and Welland Canal system and the Lakeview fossil-fired 
station in Mississauga have experienced heavy accumula- 
tions of zebra mussels. However, mussels have been iden- 
tified at or near all of our Great Lakes facilities, from the 
Bruce nuclear power development complex in Lake Huron 
as far east as the Saunders hydraulic generating station 
near Cornwall, Ontario. 

At our Nanticoke station, which has been affected the 
most, we are measuring seasonal populations of mussels at 
about 700,000 animals per square metre. From one of our 
16 cooling water pump wells this past year, we removed 
about five metric tonnes of mussels from the walls and 
intake screening systems. This cost us about $10,000 for 
that one well. 

In 1990, Ontario Hydro installed sodium hypochlorite, 
or chlorine, injection systems at all of our 17 Great Lakes 
facilities. Approximately $10 million was spent in the de- 
sign, procurement and commissioning of these systems. 
These systems are designed either to inject chlorine at two 
parts per million of total residual chlorine for a half-hour 
every 12 hours during the mussel breeding season—this is 
from about May until October—or they can inject continu- 
ously at 0.3 to 0.5 parts per million, depending on the 
cooling water dilution rate prior to the discharge reaching 
the lake. 

Operation of these chlorine systems is governed under 
the Ministry of the Environment certificate of approvals 
process. One condition of these permits is that the dis- 
charge of sodium hypochlorite to the lake cannot exceed 
0.01 parts per million of total residual chlorine. This level 
is 30 to 50 times less than the provincial drinking water 
guidelines. To ensure that the 0.01 parts per million con- 
centration is not exceeded in the outfall channel, all facili- 
ties have installed continuous chlorine analysers. 
Compliance reports on the operation and monitoring of the 
chlorine system are submitted to the Ministry of the Envi- 
ronment on a monthly and annual basis. In addition, ben- 
thic samples, or basically bottom-dwelling animals, are 
collected at each site prior to and following the mussel 
breeding season. These benthic samples are used to assess 
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any potential environmental impact resulting from our 
chlorination practices. 

In 1990, Nanticoke used approximately 263,000 litres 
of sodium hypochlorite for the seasonal treatment of mus- 
sels. Emission levels were generally less than the 0.01 
parts per million, and no detectable limits of 
trihalomethanes, THMs, were recorded. 

In addition to installing chlorine systems at our Great 
Lakes facilities over the last year, Ontario Hydro has been 
very active in many other areas dealing with zebra mus- 
sels. I would like to list a few of these items. 


We have been active in dispersion sampling for veli- 
gers in eastern Lake Erie, the Niagara and Welland Canal 
areas and western Lake Ontario, and we have installed 
what we call sampling blocks and plates at most of our 
facilities. These blocks and plates are used to monitor the 
arrival and seasonal buildup of mussels. 


We established major communication networks with 
many stakeholders with the production of two videos, pro- 
duction of monthly newsletters, which we share with the 
Ministry of Natural Resources, and membership on several 
co-ordinating committees. These include the Ontario Hydro 
Zebra Mussel Co-ordinating Committee—it meets on a 
monthly basis—the Ad Hoc Interministerial Co-ordinating 
Committee set up by the Ministry of Natural Resources, 
the Electrical Power Research Institute Advisory Commit- 
tee in the United States and the Lake Erie Zebra Mussel 
Working Group. We have also produced a public informa- 
tion pamphlet, a copy of which is in the handout. 

We have given numerous talks to agencies, universi- 
ties, industries, schools and private groups. We assisted the 
Ministry of the Environment in developing provincial 
guidelines for the approval of sewage work permits to deal 
with zebra mussels and the federal government in its deci- 
sion to allow the use of sodium hypochlorite. 


We have established a major zebra mussel culture col- 
ony at our research facility in Toronto, which is probably 
one of the largest in North America, and have built a mo- 
bile test laboratory for use in the field. This is a big semi- 
trailer truck. We have extensively tested and developed 
mechanical cleaning technology for use at Ontario Hydro 
facilities. We are sponsoring the first industrial conference 
on mitigation options for industry to be held in Toronto 
next month on 11 and 12 February. 


Through our leadership in the mussel area, we have 
influenced the management plans and research of over 30 
organizations. Those 30 organizations are attached. Finally, 
we have initiated extensive research studies on the devel- 
opment of long-term chemical, physical and mechanical 
mitigation options. At this time, I would like to outline 
some of this research. 


In 1990 Ontario Hydro commissioned approximately 
$1 million worth of research to examine potential long- 
term mitigation options. This research has concentrated on 
the use of chlorine, ozone, live-dead mussel determination, 
gamma radiation, ultraviolet light, acoustics, mechanical 
filtration, electric shock, thermal shock or the hot water 
aspect, pressure, mussel attachment and antifouling coat- 
ings. An outline of the status of this research is attached to 
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this presentation. However, I would like to summar 
briefly a few of these studies. 

First of all, thermal shock: Thermal shock was 
sessed as a method of killing the adult zebra mussel. € 
tario Hydro research has indicated that the total kill 
adult mussels can be assured by raising service water te 
perature to 36 degrees Celsius for four hours or 37 degr 
Celsius for two hours. The Bruce heavy water plant m 
be the only facility that can utilize this process at a cost 
about $100,000 per year. | 
1020 | 

Coatings: The coatings that were first evaluated in | 
field in 1990 included coal tar, epoxy, copper, wax, $ 
cone rubber, polyurethane, epoxy/polyamines and teflo 
Results have shown that only two of these coatings ; 
effective against first-year zebra mussel attachment, 2 
both these coatings are the silicon-based polymer pair 
Further tests will continue in 1991. In fact, some of th 
coatings have been applied to our bar racks and are in| 
field being tested now. | 

Electric shock devices: The objective of this study is' 
determine an electric shock device which will produ 
100% mortality of zebra mussel veligers. Small muss} 
were exposed to electric fields ranging from 300 to §) 
volts per centimetre, with a maximum power consumpti 
of 250 watts for 0.1 to 90 seconds in a test cell. All expe 
ments were effective in stunning the mussels for t' 
hours. Additional work in this area will be undertaken | 
Wisconsin Electric in 1991. ; 

Pressure: In this program, juvenile zebra mussels he 
been subject to both vacuum and high-pressure testing| 
determine whether or not they are affected in any wi 
Tests have indicated 100% mortality was obtained whl 
pressure exceeded 30,000 psi and dropped rapidly. Pri 
ently, tests are being conducted to determine whether | 
not mussels will attach after being exposed to various pri 
sures for different time periods. 

Mechanical filtration: Of the parameters examined 
date, mechanical filtration seems very encouraging. Fil’ 
types examined include hydraulically operated self-cleani| 
filters, disc filters and strain-o-matic automatic self-cleani} 
strainers. Further studies are planned, I think, at ¢| 
Nanticoke station in 1991. 

Mechanical cleaning: A number of different divi 
operated tools and techniques have been tested in 1990 
the Nanticoke fossil-fired station. Continuous-flow, eig. 
centimetre, air-operated pumps equipped with a scrap. 
assembly were the best available option for cleaning | 
vertical walls. The divers will be using this technique { 
future. 

Acoustics: The objective of this study is to determi 
the effectiveness of sound as a control measure for t) 
destruction or settling of veligers in raw water systen|| 
Sound frequencies investigated to date range from appre 
imately 1,000 hertz to 20,000 hertz. Both frequency a’ 
amplitude of the sound were found to influence mus\ 
attachment and mortality. Further work in this area will | 
done in 199}. | 

Gamma radiation: The feasibility of using cobalt-} 
gamma source to control mussels has been investigate 


















































ma doses of 1, 3, 10, 30 and 100 kilorads have been 
ited, with a calculated source strength of 332 rads per 
‘ond. The radiation times ranged from 3 seconds to 311 
ponds. The results to date are inconclusive, due to the 
"h mortalities in control groups. Further studies are 
ynned in 1991. 

| Ultraviolet light: UV control is aimed at preventing the 
! ling of the semitransparent post-veligers. Two domestic 
ter sterilizers have been recently received, and tests are 
_to begin. 

Ozone treatment: The objective of this study is to de- 
imine the dose of residual ozone that is required to pre- 
at the attachment of and/or to kill zebra mussels. Results 
1 yet to be reported on this topic. 

Mussel adhesion: Ontario Hydro is cofunding with the 
yvincial government a University of Toronto study to 
ermine the effect of surface tension and roughness on 
issel attachment. Experiments are presently under way. I 










er you to attachment 2 for more details on the study. 

This concludes our presentation to your committee. 
jtario Hydro is committed to the research for long-term 
tigation options and will continue to inform government 


’ncies and industries of the results on an annual basis. 









| there are so many different methods you are analysing 
ty to come to grips with the problem. However, on 
} 







ye 2 you indicate that in the systems you have installed 
many of your power plants, which are close to the water, 
1 are using an injection level of chlorine at two parts per 
lion during the zebra mussel breeding season. Can you 
3 this committee whether, in your studies, such high levels 
chlorine you are injecting would affect the other aquatic 
”) 
Mr Wiancko: We have done some studies as to what 
els of chlorine will actually kill the veligers. Our ap- 
lach is to use at least two parts per million to kill the 
igers and for the shortest period of time as required, 
ich is about a half hour every 12 hours. 

When that two parts per million enters a pipe, all the 
ligers that have settled for the last 12 hours will be 
ied, and then that water is diluted by this 85% of the 
idenser cooling water, so you have quite a large dilution 
> of that water before our station outfall water enters the 
ie. At that point, we are down to 0.01 parts per million, 
ich is very low. 


;Mr Ruprecht: If I understand this correctly, the zebra 
ssels are in the intake pipes. 


x 



















‘Mr Wiancko: In the service water pipes. They will 
Je on a service water pipe if we do not chlorinate. It 
es two parts per million to kill those veligers. 


} 


Mr Ruprecht: This is the case in how many stations? 


Mr Wiancko: All of our facilities that we have on the 
>at Lakes. | 
Mr Ruprecht: In all the facilities zebra mussels are 
ithe intake pipes. 


Mr Wiancko: At Nanticoke, the seven facilities on 
Niagara and Welland Canal and Lakeview; they are 
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Mr Ruprecht: I am personally quite delighted to see. 
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already in those systems. If we did not chlorinate, they 
would be in those systems. 


Mr Ruprecht: But my question concerned the effects 
of these fairly high levels of chlorination. You are saying, 
just to make it clear, that from your studies you can assure 
this committee that this treatment of two parts per million 
is not affecting, at all, any other aquatic life. That is what 
you are saying. Am I understanding you correctly? 

Mr Wiancko: That two parts per million is not getting 
into the— 

Mr Ruprecht: I understand that. Your treatment is not 
affecting any other aquatic life. I do not know what will 
come out in the final analysis when you treat two parts per 
million. I do not know whether it is 0.01, 0.05; you might 
have those statistics. I am asking the question whether, as 
you are making this presentation, you are quite certain in 
your own mind, or Hydro is, that these high levels of 
treatment, whether intake or out-take, are not affecting any 
other aquatic life. That is my question. 


Ms Claudi: In the area of the plants where we are 
treating, we take extreme precautions that no aquatic life 
reaches that part of the plant. There are two levels of pro- 
tection before that water ever enters the service water piping. 
First, the bar racks exclude all the larger fish. Second, the 
travelling screen picks up all the smaller fish and so on. 
Behind that is what are called strainers, which strain out all 
the debris, such as suspended material and most of the 
aquatic life. By the time that water reaches the service 
water piping, there is very little except bacteria, extremely 
small algae and zebra mussel veligers left in that water. 
When we are treating in that section of the plant, there is 
no other aquatic life present to speak of. 


1030 


Mr Ruprecht: Let me just continue this one more 
time. In your presentation you are saying that chlorine 
treatment is only temporary, until you find a better way. 
Correct? 


1030 
Mr Wiancko: Correct. 


Mr Ruprecht: Is this statement you are telling this 
committee that it is not affecting any other aquatic life. Do 
you have any idea how long you can continue treatment at 
these fairly high levels without affecting any other aquatic 
life? 

Ms Claudi: From the studies that the Ministry of the 
Environment has done, where it is treating the discharge 
water from that sewage treatment plant and the discharge 
is about 50 times higher than what we are discharging into 
the lake, I think it has concluded that it is not really doing 
any irreparable damage, and we can only take its study as 
a basis for ours. 


Mr Ramsay: I have two questions. I was a little sur- 
prised with regard to your research, that you were quite 
hopeful about mechanical filtration, because yesterday we 
heard from other witnesses that they were not really sure 
that filtration would be able to strain out the veligers fast 
enough for the quantities of water that would be required 
by many of the industrial operations such as yours. I was 
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wondering if you could elaborate on that, because that 
would be quite hopeful, that maybe filtration could do it in 
the future. 

Ms Claudi: The development of these strainers is a 
fairly novel technology. They have been around for maybe 
one or two years in the final testing. In any case, the me- 
chanical straining will probably only be appropriate for 
small systems that pump less than 50,000 gallons of water 
a day. With anything larger than that, you would have 
severe problems. The reason we are doing a pilot study 
rather than an immediate retrofit is that there are a lot of 
other problems associated with small-pore strainers like 
these, 80 to 50 microns, such as bacterial buildup, slime, etc. 
We just do not know how well they are going to perform. 

I would also like to caution everyone that mechanical 
strainers may be the answer for small systems, but on large 
systems where you would be straining an awful lot of 
water you might run into the problem of affecting other 
aquatic life that normally would pass through the plant 
unharmed. They are not the answer for everyone or every 
system, but they are a hopeful development. 


Mr Ramsay: During the first question by my col- 
league, I was able to refer to page 2, your second submis- 
sion, to read in a little more detail the gamma radiation 
treatment. Could you put in lay terms exactly how you 
utilize radiation in trying to effect this? I am sure there 
would be concern out there. I did not really understand, 
even reading your second piece on that. Maybe you could 
put in lay terms how that works. 


Mr Wiancko: I am not an expert in gamma radiation, 
but the way I understand it is that cobalt-60 right now is 
used to sterilize foods and so on. Our new business ven- 
tures was quite interested in this component. If we can 
sterilize food, can we sterilize the water system and kill off 
all the bacteria— 


Mr Ramsay: Rather than use chlorine. 


Mr Wiancko: Rather than use chlorine. What we are 
finding in this study is that the water going through our 
pipes is flowing too fast to get the exposure time needed. 
We expect that this part of the program will be dropped 
this year, that for our large system this would not work. 


Mr Klopp: On gamma radiation, “The results to date 
are inconclusive due to high mortality rates in control 
groups.” Could you explain that? 


Mr Wiancko: Whenever you do an experiment you 
always have a control group. In our first round of experi- 
ments with gamma radiation, we had a high mortality in 
the control group. If you have a high mortality in the con- 
trol group, how can you compare the test group? Now they 
have to redo that study. 


Mr Klopp: What was killing them? 


Mr Wiancko: It was just natural mortality. It is very, 
very difficult to keep large cultures of mussels alive. I 
think we have spent probably close to $200,000 right now 
trying to develop a good culture at our research facilities 
out at Kipling. There is a lot of money being spent in this 
area right now, because we want to have breeding mussels 
all year round so that we can experiment with veligers all 
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year round. Right now, we only have veligers between Ji 
and December, which is only five or six months. If 
could have these things breed all year round, we wor 
have a larger population of veligers to work with and | 
could do more experiments, but we are having a lot) 
trouble keeping these mussels alive and the veligers alivy 


Mr Klopp: So they go dormant for six months 4 
they regrow, start over again. 


Mr Wiancko: Basically, yes. We are trying to adj, 
the temperature of the tanks and so on and trying to sk 
their breeding season, but it is very difficult. | 


Mr Cleary: One question I have to ask about the te 
of mussels: Where do you dispose of them and what | 
you do with them? ; | 


Mr Wiancko: Right now all the mussels that we cle} 
out of our stations are going strictly to landfill. | 


Mr Cleary: Are they all dead? 


Mr Wiancko: Yes. When we scrape down the we} 
of our pump wells and so on on an annual basis, they vj 
be put into a large bin and then shipped off to landfill. 


Mr Cleary: I read the attached sheet here on elect} 
shock, but I am still not clear how that works. 


Ms Claudi: There was some reason to believe fri 
European literature that electric shock either kills or ¢ 
ables the veligers and prevents their attachment. The sti} 
ies were done in Russia and the results were dubious 
best, but it seemed enough of a reason to try to duplic| 
those studies here. We used the extremely small muss¢} 
the ones in the three-millimeter range, and exposed thi 
to various levels of electric shock and observed their re; 
tions. Yes, we were able to stun them and, yes, we wij 
able to prevent their attachment. | 

The problem with using electric shock is more of | 
engineering one. How would you safely put something | 
that in a plant and how well would it work in a scaled: 
system? Because we are sharing our research with a nu} 
ber of other utilities, Wisconsin Electric decided to taki} 
the next step to see how it could build a pilot electri] 
trap, if you wish, that we could test on a small facility. | 

Mr Cleary: So the electricity would be in the pipe? | 

Ms Claudi: It is more a passing of electricity throt| 
the water where the veligers are and zapping them in 
process. It is passing electricity and relying on the cond) 
tivity of the animal to move the current through. | 


Ms Churley: I want to follow up on the chlor) 
question. Obviously, it is considered to be an inter! 





























chlorine even in the levels you talk about, for instance, 
trihalomethanes, which, as you know, at high levels | 
considered to be carcinogenic? What other problems ey; 
with using them?. What do you think, in your view, | 
chances are of finding more environmentally benign so’ 
tions to this in, say, one or two years? What is your asse! 


ment of that? Do you have a view of what is looking to: 
the best method? 
































) Mr Wiancko: On the chlorine issue, the quantities of 
Vhlorine we are using right now are fairly small. The levels 
ve are injecting and releasing from our station, as I say, 
jre well below any guidelines that exist right now, any 
snown levels of harm. We have used chlorine for years. 
‘040 

| Ms Churley: When did you start using it? 

Mr Wiancko: For zebra mussels, it was this past year. 
e have used it in our condensers for biofouling control. 
Ne must keep our heat exchangers and our condensers 
lean of algae and so on, and we have been using chlorine 
jor years to keep these condensers clean so the heat transfer 
vill work properly. 

_ Personally, from the Hydro perspective, the chlorine 
ve are using and the levels we are emitting to the lake are 
vell below any possible environmental levels of harms. As 
say, we have been measuring for trihalomethanes. The 
nstruments have not picked anything up so we do not 
‘now if there is anything there at all. We just cannot mea- 
ure it. It is just too low. So there would not be any levels 
here. Again, we are 30% to 50% lower than drinking 
water quality, so you are ingesting levels of chlorine 30 to 
‘10 times higher by drinking water than you would from 
his water we are discharging from our plants. 

_ On the idea of what research will come up with in the 
vear future, we hope within the next three to five years to 
ave a number of options we could apply to several of our 
tations. We do not feel any one option will be the answer. 
‘or example, we may be able to use coatings on our exte- 
ior features: our bar racks, our pump wells, our screens 
nd so on, those systems that could become heavily coated 
vith mussels and fail. On the external features we could 
ise maybe some coatings; internally, maybe filters, the 
sossibility of using ozone, other viable options. 

_ Ms Claudi: I think any final solution will be a combi- 
jation of many of the methods we are looking at, but if 
hey are going to be necessarily more benign than chlorine, 
,think that is up to the community at large to evaluate. 

_ Ms Churley: Can I ask you to clarify on 
rihalomethanes? 

| The Chair: Very briefly, Ms Churley. We have one 
inal question from Mr McLean. We have exceeded our 
ime. 

| Ms Churley: You test regularly for trihalomethanes. I 
ust want to clarify that nothing is penetrating. 

| Mr Wiancko: No. We are using one of the better labs 
in Canada and we have not been able to detect it with the 
‘quipment they have. 

' Mr McLean: That is quite a list of organizations you 
lave been involved with. You meet once a month? 


| Mr Wiancko: It depends on what organization. 

| Mr McLean: Do you have representation on that 
lommittee from the Ministry of Natural Resources? 

, Mr Wiancko: Yes. That is the ad hoc committee. 

: Mr McLean: Have you helped the municipalities that 
jet their water out of the lakes, or have you worked with 
hem? How have they been affected by it? 


| 
| 
h 
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Mr Wiancko: We have been working with Jim Janse 
from the Ministry of the Environment; I guess he was here 
yesterday. We have been working with him on our use of 
chlorine and getting approval to use chlorine. I think both 
the Ministry of the Environment and ourselves feel that 
chlorine is the only option we have today but in future we 
will have a longer list of options we will have to look at. 


Mr McLean: That was one of my other questions. 
How close are we to finding a solution to this problem? 


Mr Wiancko: I am saying three to five years before 
we have an option that would be worth installing. For 
example, we know a couple of coatings that will work on 
the first-year population of mussels. But will that particu- 
lar coating continue to work, say, for three to five years? It 
is very expensive to have to paint our facilities every year. 
Some of these paints cost about $10 a square foot to put 
on, SO we just cannot go painting our facilities every year. 
We are looking for coatings that will last three to five years 
and we have only been through one year, so I think you 
have to ask that question in another two or three years. 


Mr McLean: Do you anticipate that most of our inland 
lakes will have zebra mussels before we find a solution? 


Mr Wiancko: If the conditions are right, there will 
probably be some spread into those areas. 


Mr McLean: Are you going to increase the amount of 
money—about $1.1 million or $1 million—you are spending 
a year for research and that type of thing? 


Mr Wiancko: Yes. We have budgeted about $1 mil- 
lion per year to do research, but as far as I know we are the 
only industry doing any research. The Ontario Petroleum 
Association has helped to fund some of our programs to 
the tune of $100,000, but it is the only other sector that has 
been doing any work on the research aspect. 


Mr McLean: What about New York hydro? What are 
they doing, equally the same as you, or what is their partic- 
ipation? 

Mr Wiancko: Renata has been more involved with 
them. 


Ms Claudi: I think their level of spending is lower 
than ours and we are co-operating very closely to make 
sure that we do not duplicate any research, because there is 
not enough money to go around for that. We are sitting on 
a couple of committees in the United States, the Electrical 
Power Research Institute Advisory Committee, which is 
where all the utilities that belong to the Electric Power 
Research Institute get together. We make sure that none of 
the research gets duplicated as well as having sort of on- 
the-side meetings with New York Power and Light and 
Detroit Edison and a number of other utilities around the 
Great Lakes. So we have been very actively co-operating 
and seeking their input. 


Mr Wiancko: We are trying to ensure that two differ- 
ent groups are not doing the very same research. We are 
trying to influence what research is being done so there is 
no duplication going on. So far we have been very suc- 
cessful in that area. There are a lot people doing research, 
but in Ontario I think we are the only industry doing that. 
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Mr McLean: The local hydro owned by the local mu- 
nicipalities, are they coming to you for guidance on this? 
They have the same problem. 

Mr Wiancko: They buy the electricity off us, so they 
would not have their own water intakes and would not 
have a problem. But they do have the small hydraulic 
dams, which are owned by Ontario Hydro in most cases; 
there are some private ones. 

Mr McLean: I have no further questions, but I just 
want to thank them for their help on behalf of Jim Pollock. 
I know you participated and we want to thank you for that. 

The Chair: Would the panel have any specific recom- 
mendations or advice they would like to leave with the 
committee? 

Mr Wiancko: No, I do not think so. We will co-operate 
with any government agencies because we are trying to 
encourage more people to do research. We do feel we are 
out there on our own, responsible for our own problems, 
and we are hoping to get other industries involved in fund- 
ing research as well as the government agencies. This con- 
ference we are having in Toronto in a couple of weeks 
will, hopefully, bring together some of those parties, and 
maybe you can talk about doing some joint research with 
other groups. 


The Chair: Thank you very much for a very informa- 
tive presentation. We will take about a five-minute recess 
in order to set up some visual equipment and will recon- 
vene with the Lambton Industrial Society. 


The committee recessed at 1050. 
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LAMBTON INDUSTRIAL SOCIETY 


The Chair: Our next witness this morning is the 
Lambton Industrial Society. The Lambton Industrial Society 
will focus its presentation on the serious impact of zebra 
mussels upon operations along Sarnia’s Chemical Valley. 
Appearing this morning is Ron Denning of the Lambton 
Industrial Society. You may proceed, Mr Denning. 


Mr Denning: It is a privilege to be in front of the 
committee today. What the society thought would be of 
benefit to the committee was perhaps to give a brief slide 
presentation to put some of our comments in context be- 
fore we give you the formal submission. I estimate perhaps 
eight or nine minutes of slides, approximately 10 minutes 
of oral and then I will of course be open to questions from 
anyone. 

Sarnia-Lambton is located just to the southern tip of 
Lake Huron. It happens to be the riding of Mr Huget, of 
course. This is the outlet from Lake Huron as it flows past 
Point Edward under the Bluewater Bridge linking Ontario 
and Michigan. The water in this area—it is called Bluewater 
land—varies in colour depending upon the time of the year 
and the light. The colour of the water is actually caused by 
minute particles of clay that are trapped and cause the light 
to become diffuse and to give it this quite aquamarine-type 
colour at times. 

I would bring the committee’s attention to the plumes 
that are coming in from Lake Huron into the head of the St 
Clair River and to the clarity of the centre of the river. At 
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this point the water is flowing at about 1.4 million gallon 
per second. It is an enormous flow of water, drawing ver, 
large quantities of suspended solids into the river. , 

Sarnia: Another view looking north from Sarnia. T) 
gain perspective for the comments I am going to mak, 
today, I thought we would just show you we are located i 
an office in downtown Sarnia directly across from the cit: 
hall. In fact the Lambton Industrial Society is an environ, 
mental co-operative and to understand our perspective © 
beg your indulgence. I will give you just a couple of min 
utes on exactly what type of an organization it is. | 

We are a monitoring organization with offices that an) 
essentially storefront, open to the public. We spend ap, 
proximately $1 million a year in direct monitoring of thi 
environment. Our purpose, and we have been around fo} 
over 30 years, is to promote and foster improvements ij 
the environment, consistent with government regulation! 
and good corporate citizenship. We are local in scope. Wi 
only do work in Lambton county itself. We do not havi 
any offices outside the area whatsoever. It is strictly ; 
Lambton county organization. | 

All the funds used by this organization come from thi 
15 member companies, which are all Canadian companie} 
on the Canadian side of the St Clair River, and the organi) 
zation is non-profit. We do not involve ourselves in selliny} 
anything. We are simply an organization that gathers direc} 
environmental information in the area. | 

Essentially 80% of our funds go in environmental} 
monitoring of all types: air, land and water. The monitor} 
ing is not just gathering information. In actual fact’ 
through some quite sophisticated computerized systems| 
we issue environmental alerts to industries and provid«| 
information directly to the Ministry of the Environment o1| 
concerns in the area. | 

I am appearing before you today really because as j| 
subset of our charter, we are obligated to make timely 
comments on local environmental issues, and it is this! 
local perspective that I want to bring before the committet! 
today. It is a much narrower perspective perhaps than pre: 
vious presenters. 

We are essentially a science organization and therefore 
are keenly interested in things which can impact the envi: 
ronment locally. We are a people organization. Six com: 
mittees meet every month. This happens to be a working! 
committee of the board of directors of the Lambton Indus: 











to the public, to government, to interested citizens, to envi! 
ronmental groups from both sides of the St Clair River the: 
findings of the monitoring programs of the society. This 












| ou will note that zebra mussels were first found in the 
pper reaches of the river just to the south of the bridge. 
his is a view of the St Clair River from below the bridge 
yoking south, and the first zebra mussels were found 
;bout 15 feet down in the water in this region by the 
\ambton Industrial Society’s consultant. This is a picture 
if the first mussel found near the St Clair Bluewater 
bridge in May 1990. 
|| Iam sure you have seen this one before. This is cour- 
ssy of the Ministry of the Environment. One mussel does 
ot mean very much, but in a very short period of time— 
ve understand that was only about eight months’ exposure 
) veliger-infested waters in Lake Erie—one can rapidly 
ee the level of buildup that is possible. This type of 
| uildup is of serious concern to the society. 

To give you a feel for the kinds of problems that indus- 
‘ies of this nature can face, this is a view of Sarnia Chemical 
falley looking north from the Indian reserve, near the Sun 
})il bend. Suncor is in the foreground, the Dow property, 
’olysar now owned by Bayer, Imperial Oil, Fiberglas, 
-abot Carbon. This is the upper half, if you like, of Sarnia 
chemical Valley. You would notice several things. First, 
ye older plants are all on the river. They all use large 
\uantities of water straight from the river for cooling pur- 
‘oses, and they also all use water from the river as fire 
\rotection—water drawn into fire loops. We will be making 
jirect reference to that in our presentation. Another view 
| hows the intensity and the complexes that are involved in 
his particular area. 

, Of course there is a lot of shipping in the area. In the 
arly 1980s this river carried the combined traffic of the 
juez, Kiev and Panama canals put together. Although that 
traffic is now down quite considerably, it still none the less 
8 an important waterway. Ships need water free of zebra 
mussels too. This, I believe, is the longest terminal of its 
ype in the Great Lakes, and this is located on the St Clair 
River. 

| This is not a very good chart, but what we were show- 
ng you before was the upper part of the St Clair River and 
he Chemical Valley. These are further plants from the 
Corunna area and even farther south there are plants. There 
we major petrochemical complexes in here in this area that 
lepend very greatly upon water. 

! Again just another view to give you an idea. We are 
alking of distances, by the way, of approximately a mile in 
erms of breadth here and perhaps a total distance of 12 
niles or so of actual plants. Modern plants, the latest 
lants to be built, are all being built well back from the 
iver—miles inland—and of course if history could be re- 
»eated, I am quite sure that every company in the area 
vould in fact be building plants well away from the river 
tself. This would avoid the pollution concerns that every- 
yne has these days. 

I would like you to note again, however, that this shot 
‘hows a thin strip of water, a panel of water, that runs 
ilong the Canadian side of the river. There is the centre 
thannel with the main flow and then there is the US side 
of the river which similarly has a slower-moving panel of 
vater that hugs the US course. These physical factors are 
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going to impact on the way zebra mussels will settle and 
will affect the plants in this area. 

Also note that there are still considerable amounts of 
suspended solids in the water that is coming in from Lake 
Huron. This is clay, because this is a clay region. I am just 
returning back to that very point. It is important to under- 
stand the potential impact on our area. It is important to 
understand the size of this river and the swiftness with 
which it is flowing. 

I am not going to go to sleep, but at this point I am 
going to go into the written submission for the committee. 
I hope the few slides have given you some sort of a picture 
to augment the submission we are bringing before you 
today. 
I have introduced the society. We are largely a technical 
monitoring organization, expending 80% of the $1-million 
annual budget on testing. The testing is carried out by 
independent consultants such as Ortech International and 
Pollutech Environmental Ltd. The society does not moni- 
tor directly individual plant emissions, water or air. Clearly 
that is the purview of the Ministry of the Environment. But 
for decades we have been carrying this work out, in fact 
since about 1952 when our forerunner was formed. 

We are not a political organization in any way, not 
politically aligned, but we strongly promote co-operation 
as the driving force for environmental improvement. It is 
in this spirit that we bring a perspective to you today. We 
are going to largely restrict our comments to Dreissena 
polymorpha, zebra mussels, and developments concerning 
that species in the St Clair River. 

As the standing committee knows, zebra mussels were 
first confirmed in lower Lake St Clair several years ago. At 
that time the water committee of the society—one of the 
committees that meets every month—was keenly inter- 
ested in the discovery and we asked our consultant, 
Pollutech, to initiate a physical search of the areas in the river 
which had been part of our historical monitoring programs. 

The committee placed the potential for zebra mussels’ 
presence in the St Clair River on the technical program in 
1988 and it has been a part of our water program ever 
since. At that time our industry experts identified three 
major threats should zebra mussels be found in very sig- 
nificant numbers in the St Clair River. The first of these 
threats was the potential for these creatures to seriously 
compromise the petrochemical industries’ ability to con- 
tain fires or vapour releases should they occur. 

As I commented, most of the plants in this area rely 
upon fire water drawn directly from the St Clair River. 
One has to understand the magnitude of the volumes of 
hydrocarbons in the area. A city water supply would be 
inadequate if there were a major event. 


1110 

The second major concern that was identified was the 
potential for zebra mussels to foul heat exchanger surfaces 
or restrict water flow. This could result in the potential for 
temperature control problems. In the case of the chemical 
industry, of course, inability to control reaction temperatures 
or to provide adequate process cooling could result in en- 
vironmental and/or safety incidents. So it is the short-term 
aspects of this that were of serious concern to the society. 
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There is a potential in the third one for there to be 
deterioration of river water quality with consequent envi- 
ronmental damage or use impairment if various plants 
along the river embarked upon poorly co-ordinated pro- 
grams of zebra mussel control. The society recognized that 
you cannot have plants doing their own thing one after 
another after another, introducing different chemicals, etc. 

In addition to the river being a source of drinking 
water, of course, the manufacturing facilities along its 
length use it for chemical processes as well as cooling. It is 
not commonly recognized that municipal drinking water is 
not of a high enough quality for many industrial applications. 

Following the discovery of zebra mussels in Lake St 
Clair, various of our member companies initiated zebra 
mussel monitoring programs in 1989. In March 1990, the 
Lambton Industrial Society hosted a meeting of major 
water users in our area—member and non-member com- 
panies—so that they could pool their findings to date. 

At that time, Wayne Wager of the local Ministry of the 
Environment and Dr Griffiths of the London Ministry of 
the Environment provided an excellent background on 
mussel biology, their known distribution through the Great 
Lakes at that time and some potential treatment regimes. 
An information network was established under the co- 
ordination of Ted Kierstead, who is one of our Lambton 
Industrial Society water committee members. I believe Mr 
Kierstead was going to attempt to make it here today to 
answer questions later, if possible. 

Companies at that time expressed serious concerns that 
government had not got its act together. Gaining permits 
for treating water intakes with chlorine-based products, the 
only guaranteed method available at that time, was delayed 
by staffing levels and the permit approach of the Ontario 
Ministry of the Environment’s approvals branch. 

Similarly, it was stated that the federal government had 
declared zebra mussels to be a pest and chlorine was not 
an approved pesticide. The situation has changed, of 
course. The specific use of chlorine to kill the larval forms 
of mussels, veligers, was in question at that time. What we 
are saying to the committee is we have to understand the 
potential dangers when you are talking about petrochemi- 
cal facilities when red tape interferes with protection. 
Safety is critical to units of this nature. 

The urgency of the local situation changed quite dra- 
matically in May 1990. Up until that time there had been 
no zebra mussels seen in the St Clair River north of Port 
Lambton, which is on the map. While diving at the head of 
the St Clair River, Tim Moran, local manager of Pollutech, 
made the first sighting of zebra mussels in the upper 
reaches of the river. He located just two adult zebra mus- 
sels near the head of the river, less than a kilometre south 
of the Bluewater Bridge, as we have shown. It was conjec- 
tured, and it is only conjecture, that fishing boats from 
Lake Erie which wintered over in that area probably 
brought a small colony of mussels on the outside of their 
hulls. 

Since then, many more sightings of the mussels and 
veligers have been reported along the Canadian shore of 
the St Clair River—there is a chart on the back that identi- 
fies populations, etc—though it must be emphasized that at 


their current known population density they do not repre 
sent an immediate threat. We believe 1991 will be the yea. 
when the public begins to notice these creatures in ou 
area. 

We have some things going for us. Fortunately th 
swift-flowing river tends to inhibit the ability of the larva 
forms to settle on hard surfaces in the river. Apparently 
excessive turbulence in back eddies is also fatal to : 





creatures. Because of these factors, it is difficult to predic 
how rapidly the mussels will spread or just how much of H 
problem they will become. But because of the potentia, 
severity of the threat, the society has taken a lead in pro, 
moting co-ordinated control action in our area. ; 

At another meeting convened jointly by the society an¢ 
the Ministry of the Environment in July 1990, and we 
work closely with the ministry, there were two goals ac: 
complished. It provided an opportunity for the informatior 
of the various zebra mussel surveillance programs in thé 
area to be shared, and it provided an opportunity for the 
ministry’s approvals branch personnel from Toronto to de: 
scribe in detail the procedures and expectations of zebr 
mussel control programs and the approval process. | 

There are concerns expressed by industry which we 
wish to bring to the committee today. Really, all the loca 
industries recognize the potential for serious safety anc 
environmental consequences if they could not treat incom| 
ing water. One of the things the Ministry of the Environ: 
ment insisted upon was a residual chlorine discharge 
criterion of less than 10 parts per billion. As such, that was 
not the problem; the level was not the concer, though thai 
level is about 50 times lower than what you will find ir 
typical drinking water out of your taps. ; 

The monitoring, however, by the certificates of ap: 
proval being issued around that time by the ministry spect: 
fied that that level of 10 parts per billion of residua 
chlorine had to be measured continuously. Although thal, 
was laudable, and we certainly appreciate efforts to proteci) 
the environment, reliable, accurate, continuous measure:| 
ment at 10-parts-per-billion level could not be guaranteec, 
by any instrument manufacturer contacted by our members) 
at that time, or as far as we know even today. | 

One has to appreciate that such criteria specified on é 
certificate of approval provide an automatic opportunity, 
for enforcement. In the current climate of enforcement ac: 
tivity, such a situation is unacceptable. There needs to be 
an element of reason and co-operation involved in this) 
process, 
















none the less on occasion, following storms, etc, there are’ 
going to be high suspended solids in the discharge. 

wii BY simply reporting gross numbers to the public, the 
impression is created that these plants are in fact dirty 
plants with respect to suspended solids. That is not thei) 





| 
i] 




































) of situation that really needs to be continued. The 
fme situation will occur with this 10-parts-per-billion 
pntinuous monitoring requirement. It is not possible to 
icurately measure continuously at that level, to the best of 
jr knowledge. Consequently, it is quite likely that there 
ill be plants throughout this province that will be in vio- 
i ion of their certificate of approval, which frankly was 
nrealistic in the first place. This is not sensible co-operative 
‘fort to improve the environment. 

_ We have some hopes for the future and we are bringing 
‘ir Concerns to the committee on this basis. Zebra mussels 
fe not the only exotic species showing up in the St Clair 
‘iver. Indeed, few appreciate that this waterway contains 
(ore species of fish than any comparable section of the 
ireat Lakes. I am sure that is a surprise. Recently, the 
‘siatic clam has been discovered below the major indus- 
alized zone of the St Clair River. 

The society has some requests, if you wish, of the com- 
littee. We are urging this standing committee to further 
'e protection of our Great Lakes by pursuing three recom- 
‘endations. 

First, we suggest avoiding expensive duplication of ef- 
mt by enhanced communication of zebra mussel informa- 
on. The conference to be held in February, being hosted 


2ed to know get to know. That is an excellent initiative. 

Several other initiatives are under way. For example, a 
nall company in our area called SR Metal Coatings Ltd, 
hich is a non-LIS member that attended the first meeting, 
as in fact taken some innovative approaches. This kind of 
formation needs to shared too. 


' The second thing we would like to suggest to the com- 
\ittee is that there are strengths in Ontario. We need to 


Sdictional differences over how to best approach this ex- 
‘iC species problem. Prevention is certainly better than 
ire. 

When faced with real concerns like zebra mussels, mu- 
‘cipalities and industries should not have to wait for govern- 
‘ent to get its act together before being able to act decisively. 
uch action, in our opinion, should be co-operative and 
1ould be made without fear of subsequent enforcement. 
Third, we would like to promote a recognition that the 
ast majority of organizations want to do what is right and 
‘oper environmentally. However, a co-operative abate- 
ent approach, not setting arbitrary and unattainable end 
nditions, needs to be the approach. Certainly it is the one 
lat the society recommends. 

We are urging the adoption essentially of the 80-20 
ile. We all realize that we can frequently get 80% of a 
dal for 20% of the resources needed to achieve 100% of 
ie goal. We tend to forget, though, that once the 80% is 
tained, there is nothing stopping you from applying 80- 
) again. With the current state of economic affairs, 80% 
thieved and renewed is preferable to 100% beyond reach, 
id we urge this committee to consider that principle in its 
eliberations. 

_ In conclusion, we hope the above has provided some 
»0d for thought to the standing committee on resources 
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development. We trust that our society will be kept in- 
formed of the progress as the committee generates recom- 
mendations. Without doubt, your focus is important to all 
those who live and work in the Great Lakes region. 

I will answer any questions you may have. 


Mr Waters: One of the things you talked at great 
length about is what is happening on the Canadian side of 
the river. Do you have any knowledge at all as to what is 
happening on the other side? 


Mr Denning: We are aware that they have been 
found. On the final page, there is a picture there showing 
the Marine City region of the St Clair River. Mussels were 
reported in 1989 on the US side. In fact, they were re- 
ported there before any were found on the Canadian side. 

We have to assume from problems further south, in 
Monroe etc, that the US side is probably in worse shape 
than the Canadian side. But in the absence of major petro- 
chemical type plants on the US side, it does not pose the 
safety concerns that we are bringing to you today. 


Mr Waters: So basically the Sarnia area and the Port 
Huron area are not jointly working on any of these things 
at all. 


Mr Denning: No. We invite folks from the US side of 
the river to come to any meetings, etc, but we have no 
members on the US side of the river. 


Mr Waters: The previous presenter mentioned that 
they filed monthly reports with MOE. How often do you 
file yours? 


Mr Denning: The society does not file monthly re- 
ports because our members provide information to the 
local abatement officers. So where there are asterisks on 
the final page where monitoring programs are going on, 
that information is conveyed routinely to the ministry. A 
lot of these initiatives, by the way, are not being under- 
taken in terms of any legal requirement. It is something we 
have asked companies to undertake in terms of, “Let’s get 
all the information together and see what the threat really is.” 


Mr Waters: Finally, as a society, are you looking at 
any alternatives such as what Hydro and other presenters 
mentioned? 


Mr Denning: No. In fact, the Lambton generating sta- 
tion, which is on the St Clair River, is one of the members 
of the society. We rely heavily for research purposes on the 
activities of those organizations and internationals. We are 
very small in those terms. We are basically a monitoring 
organization rather than research, but we are keenly inter- 
ested in making sure that information is disseminated. 


Mr Ruprecht: We really appreciate the time and ef- 
fort you put into this and your presentation. I would like to 
know, judging by your 80-20 rule in recommendation 3, 
how that would affect the 10-parts-per-billion rule pres- 
ently imposed or, for want of a better term, regulated by 
the MOE. 


Mr Denning: In reality, it would not affect it at all 
because the 10 parts per billion, first of all, we maintain 
cannot be continuously measured on a routine basis. We 
question that seriously. 
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Second, if 10 parts per billion—which is 1/50th of typical 
drinking water levels—water is entering a river flowing at 
1.4 million gallons per second, quite evidently the concen- 
tration very rapidly drops below the 2-parts-per-billion 
ambient criterion that is in effect in Ontario. We see no 
impact on fish; we see no impact on any species, frankly. 

But it is site-specific. It would be very different if you 
were talking about the Grand River or the Don. Here we 
are talking about water flow of a rate that is more than 
going over the Niagara. One of the things that I would 
hope the committee would consider is, rather than abso- 
lutes, looking at specific situations, the risks involved and 
the potential impact to the environment. Clearly, in a situa- 
tion with an enormous flow of this nature, it is a different 
situation. 


Mr Ruprecht: That is precisely my point, I think. I 
was quite happy with what you said were the objectives of 
the Lambton Industrial Society. What you are trying to 
accomplish is quite worth while. Do you have any infor- 
mation that would speak to the effects of chlorine dis- 
charge into the St Clair River or into the Great Lakes? 


Mr Denning: Yes, we do. For example, this is the 
only region of the country, let alone the province, that 
hourly tests the river automatically for trihalomethanes, 
specifically for chloroform, which was a concern of a 
member. Every hour, 24 hours a day, 365 days a year for 
the last three and a half years our consultant has been 
testing that river using automated equipment. We do not 
see trihalomethanes in the river. 


Mr Ruprecht: That is not totally my question, even 
though it is partially my question. The question was, does 
your society know the effects of discharge of chlorine, 
however minute, into the Great Lakes? Do you have any 
information on that? Do we know about that? Do we have 
studies on that? Do our scientists even tell us what the 
effects are? 


Mr Denning: There are innumerable reports available 
in the literature on chlorine levels, on trihalomethanes, on 
the impact of these substances, potentially on many, many 
species. This is nothing new. Chlorine has been used for 70 
years, as you are well aware, in terms of municipal treat- 
ment. With the exception of the occasional fish kill in the 
1960s, which did occur in our area and certainly has oc- 
curred in other areas, all our monitoring, which has in- 
cluded Daphnia monitoring and many other types of 
monitoring, not specifically aimed at chlorine but aimed at 
the environment to see what is going on out there, does not 
indicate a problem. We placed in the record over $2 mil- 
lion worth of St Clair River reports two years ago for the 
consideration of this committee and any other committee. 

Mr Ruprecht: So, from your perspective then, we are 
Cautious enough and we do not need to be any more cautious. 

Mr Denning: I think we need to be realistic. If drink- 
ing water plants are discharging 50 times this level, if the 
routine municipal plants are discharging many times this 
level, we have to weigh that against what is the downside 
if zebra mussels were to get into a petrochemical facility 
and compromise safety. If you compromise safety, you are 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 

























not going to be worrying about a few Daphnia. You al 
going to be worrying about things that are far more serious, | 

I would hope this committee recognizes that if you los, 
cooling completely on operating units that are continuov) 
units, you are talking about very serious potential hazard, 
not what may happen 70 years from now but what wij 
happen on the short term. I do not believe that in th 
general discussion this has been recognized enough. | 

The Chair: Mr Denning, thank you for taking the oy) 
portunity to be with us and provide your recommendations, 

The Chair: Thank you, Mr Denning, for taking the oy) 
portunity to be with us and provide your recommendations, 
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CANADIAN COAST GUARD 


The Chair: The next witness is the Canadian Coa 
Guard, represented by Michael Turner, Tom Fleck, Joh 
Grinstead and Dave McMinn. 


Mr Ramsay: No uniforms? 


The Chair: No uniforms. They are out of unifom 
today. | 

Mr Turner: May I begin by thanking the committe} 
for the invitation for us to appear today and make a sho} 
presentation on this subject, copies of which we have ¢| 
course provided. I would like to begin as well, if I may, b 
introducing those who are with me. I am Michael Turner, 
am the deputy commissioner of the Canadian Coast Guar 
and I am based in our headquarters in Ottawa. Our techni} 
cal expert on this particular subject of ships’ ballast wate 
control, chief of our pollution prevention, regulatory an} 
special projects division, is Tom Fleck. Also with us toda} 
and who can join us at this table if there is a particulé 
question or concern in their area, are Captain David McMim! 
who is our regional director general for the central regio} 
of the Coast Guard responsible for all of our operations i 
the Great Lakes, and John Grinstead, who is our region? 
manager of ships’ safety for the central region. Ships 
safety is one of our branches within the Coast Guard. 

Over the past couple of years, citizens of both Canad! 
and the United States have certainly become acutely awan| 
of the ecological damage which can be caused by the ir 
troduction of foreign species to the Great Lakes. I think | 
is now generally accepted that one method which can lea 
to the addition of new species to these waters is the dit| 
charge of ships’ ballast water taken on in coastal areas ¢: 
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essential to the safe and efficient operation of seagoing 
fips. Its uses include preventing a ship from overturning 
fie to lack of intact stability; improvement of the propul- 
fon efficiency and manoeuvrability of lightly loaded 
tips; prevention of structural damage from heavy seas 
fat can result from what is called slamming action; and 
te limiting of hull-bending stresses due to non-uniform 
lading. It also, of course, when the vessel comes inland, 
glows the vessel sufficient headroom clearance under 
lidges and other obstructions. 
| For some heavily loaded bulk carriers, such as you see 
erating in the Great Lakes, ballast water may also be 
tried in the tanks located high up in the ships so as to 
tduce excess stability in those cases and minimize violent 
alling action under certain kinds of conditions and 
tzreby minimize the risk of dangerous shifting of cargo. 
The amount of ballast water that is carried varies con- 
slerably from ship to ship and may account in some cases 
ir up to 30% of a ship’s dead-weight tonnage when it 
emes in. For a foreign-going ship entering the Great 
likes, the quantity of ballast water being carried can be as 
gh as 12,000 metric tonnes. On the other hand, about 
"% of visiting ships carried no ballast into the lakes at all 
ring the past year, according to our figures. Based upon 


‘tr work on this subject, we calculate that up to one mil-- 


/m metric tonnes, or about a billion litres in other words, 
ay be discharged by ocean-going vessels each year into 
> Great Lakes. 

' Let me speak now about the kinds of actions that we 
e€ been involved in and what we have been doing on 
t's subject. Within the Coast Guard, we first became 
gvare of the serious nature of this issue in July 1988. At 
> annual joint meeting of the Canadian and United States 
vast guards held under the Great Lakes Water Quality 
fsreement, a representative of the Great Lakes Fishery 
»mmission, who I note will also be making a presenta- 
yn, reported the recent discovery of three new non-native 
cies in the Great Lakes waters. These were the Euro- 
Jan river ruffe, the spiny water flea and the zebra mussel. 
e Latin names are provided in the presentation; I will 
even attempt their pronunciation. I might note that at 
tt time it was in fact the European river ruffe, a small 
:dator of fish, that was the primary concern of the fish- 
commission. 

| In response to those concerns expressed by the Great 
kes Fishery Commission that ballast water was the 
jely source of these introductions, the Canadian Coast 
lard, in association with other authorities, has moved 
lickly to introduce a series of experimental ballast water 
idelines for application at the start of the 1989 Great 
Kes shipping season. These guidelines, although not 
undatory, called upon ships to exchange ballast water if it 
is taken on in foreign coastal and freshwater areas for 
>p sea water that was less likely to contain or sustain 
anisms that would survive in the freshwater environ- 
int of the Great Lakes. 

Ecologically speaking, the middle of the ocean is an 
vironmental desert. There are very few species there liv- 
I, in the surface layer of the water and those that do live 
ire do not survive well in fresh water and vice versa. 
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Freshwater species do not survive well in the saline water 

of the open ocean. Therefore this type of exchange, pump- 

ing out the ballast water and taking in salt water at sea, is 

one of the primary tools that we are examining as a way to 

control this problem. The guidelines in improved form 

were again applicable during this past shipping season for 
990. 

If I may, I would like to outline briefly how this ballast 
water control process operates. Under the provision of 
these guidelines, copies of which we have provided for 
your committee, all ships intending to enter Canadian ports 
from the Atlantic, and specifically if they are bound for 
Montreal or Great Lakes ports, coming up into fresh water 
in other words, are interrogated by the Coast Guard prior 
to their entering Canadian waters with respect to their 
compliance with the ballast water control guidelines. This 
is done through the mandatory reporting procedures of the 
Eastern Canada Vessel Traffic Service. This is a regulatory 
service we operate, often referred to quickly and in short- 
hand as ECAREG, in which all ships coming into Cana- 
dian ports are required on the east coast of Canada to 
report 24 hours before they reach here and obtain a clear- 
ance to enter. At that time we interrogate the ship as to a 
number of issues with respect to its estimated time of ar- 
rival, what it is carrying, dangerous goods, condition of 
vessel and essentially whether it meets all of the regula- 
tions and safety guidelines that are applicable. 

The ballast water interrogative, as we now call it, 
forms a part now of this broader ECAREG interrogative 
and provides the Coast Guard with information on this 
particular issue. It also, as I said, touches on the vessel’s 
compliance with the various Canadian and international 
marine safety regulations and other relevant data. 

At Les Escoumins in Quebec, where the pilots nor- 
mally would come on board, foreign ships are boarded by 
the pilot who provides the ship’s master with a copy of the 
ballast water guidelines, which we provided to your com- 
mittee, and its attached reporting form. The completed re- 
porting form is then used for monitoring purposes and it is 
handed in as the ship transits the St Lambert lock at Mon- 
treal. Those few ships that are unable to comply with this 
at-sea ballast water exchange process are asked to retain 
their ballast while they are in the Great Lakes, or in those 
cases where that is not practical and there is no other op- 
tion, they can discharge it into the St Lawrence River be- 
fore entering the Seaway. 

Now let’s look at the question of what results we are 
having to date with this kind of a process. On the basis of 
the ballast water exchange reporting forms we have had 
returned for the 1990 year, the indicated rates of compli- 
ance with this process and with the guidelines are 97% in 
terms of all reporting. However, to verify those reported 
compliance rates and to confirm the effectiveness of bal- 
last water exchange in destroying unwanted freshwater or- 
ganisms, the Coast Guard, in co-operation with the federal 
Department of Fisheries and Oceans, has commissioned 
the University of Toronto to carry out a ballast water sam- 
pling and analysis program from this past year’s samples. 
Laboratory analysis of these gathered samples is not yet 
complete, but the preliminary microscopic examination of 
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these samples has failed thus far to find evidence of live 
freshwater organisms in the samples that have been taken, 
which at least suggests that this ballast water exchange is 
an effective approach. We are hoping to continue this pro- 
gram, by the way, this coming year, hopefully with some 
funding support from the United States Coast Guard. 

A question that is commonly asked with respect to this 
program is why voluntary guidelines were initially chosen 
rather than a mandatory approach. In other words, why do 
you not just have an immediate regulation? The reasons 
are largely related to safety. Ballast water exchange at sea 
can be hazardous for some ships having poor intact stabil- 
ity when they are operating in heavy weather or in heavy 
sea conditions. For a maximum effect, ballast water cannot 
simply be circulated, but should be pumped out com- 
pletely before taking on salt water ballast. The free-surface 
effect in a ship tank during that slack period, when you are 
only partially filled during any kind of at-sea exchange of 
ballast water, can exacerbate what might be an already 
dangerous situation for some ships. 
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Now, most large vessels normally experience little dif- 
ficulty in carrying out this kind of at-sea exchange. They 
do a tank at a time and there is not too much difficulty. But 
the Canadian Coast Guard and indeed the entire interna- 
tional maritime community cannot knowingly introduce a 
mandatory provision that would jeopardize the safety of 
any ship; nor would any competent master knowingly 
comply with a regulation that put his ship and crew at risk. 

I think we have to also keep in mind here that the vast 
majority of vessels that are entering and leaving the St 
Lawrence River system and the Great Lakes from foreign 
ports—in other words, they could be bringing in this kind 
of contaminated water—are foreign-flag vessels, not Cana- 
dian, and any regulation we might develop must of neces- 
sity comply with Canada’s obligations under the various 
international maritime safety and pollution prevention con- 
ventions to which Canada is a signatory. 

In addition, while the eventual goal of the Coast Guard 
is the application of a mandatory system of ballast water 
control preferably based upon a safe and practical applica- 
tion of this ballast water exchange option I have been de- 
scribing, additional work does remain to be done. 


To overcome safety impediments, a necessary condi- 
tion is the provision of some kind of, within the regula- 
tions, occupationally safe and environmentally friendly 
alternative for those ships that cannot safely comply. A 
form of this alternative is being studied, and it could be 
things such as retention on board, as I have already men- 
tioned, or discharge to a shore reception facility for testing 
and treatment ashore of the ballast water. 

All of these possible alternatives and a number of others 
involving killing off the organisms directly within the 
ship’s tanks are being studied and much research work 
remains to be done before a suitable regulatory alternative 
can be recommended. Moreover, pending the final results 
of the current monitoring program, it is still a bit prema- 
ture to conclude that this at-sea exchange is the best pri- 
mary method upon which to base a regulatory approach. 
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As no other country has ever attempted such a can 
hensive approach to this problem in the past, it is not C 
tain at this point just how effective this at-sea exchans 
approach is until we complete the scientific study. The: 
are also certain legal impediments to the promulgation [ 
such a regulation, but I will not take time to detail thei, 
We do speak of them a bit in the paper. Suffice it to say ' 
are actively working on this aspect and we are confid¢ 
that the statutory definition problems here can be ovr 
come and we are looking at the possibility, in concert wi} 
other statutory amendments being developed to impleme! 
a package of other pollution prevention and pollution pi: 
tection measures arising from the recently concluded pu: 
lic review panel on tanker safety, that we can develop | 
appropriate regulatory regime. 

The coast guards in both Canada and the United Stat 
have been working very closely on these issues, are wo1; 
ing on this problem actively and it is recognized that wi 
untary guidelines may not be 100% effective in preventi) 
the discharge of suspect ballast into the Great Lakes. Ho} 
ever, we have to caution that it is unlikely that regulatior| 
without a massive increase in inspection and enforcemeé 
personnel, will ever be completely successful in elimin: 
ing the possibility of exotic organisms surviving in shij} 
ballast water and the associated sediment which alwa} 
remains in the bottom of the tank. Nor would 100% cor: 
pliance, if attainable, completely eliminate the threat 
new species arriving by other routes. 

Previous speakers spoke about an 80-20 rule and 3} 
should not seek perfection before we do anything. That! 
would suggest, is similar to the kind of approach we hai 
taken. We cannot wait to develop the public regulation; 1} 
must take action now and we have taken such action. 

Canada is not alone in recognizing the threat that 
posed by the introduction of these exotic species, nor’ 
seeking to solve the problems of developing effective cc 
trol programs. Australia introduced regulations early 
1990. It used its Quarantine Act in that case to conti 
discharge from visiting ships of ballast water and the ass‘ 
ciated sediment, and the real concern in that case was set 
ment and water containing toxic dinoflagellates. This 
one of the organisms responsible for paralytic shellfi' 
poisoning, the so-called red tide that gives rise to them. | 

In a highly unusual move, these regulations were wit! 
drawn within weeks of their introduction and replaced || 
voluntary guidelines similar to Canada when the practic} 
and safety difficulties of their regulations became apparent. | 

As I am sure you are already aware, in the Unit 
States the Aquatic Nuisance Prevention and Control Act | 
1990 was enacted on 29 November of this past year. T! 
act requires the US Coast Guard to issue voluntary guid| 
lines within six months. These guidelines would conti 
ballast water discharge from ships entering US Gre 
Lakes ports, but it requires that these guidelines in turn | 
replaced with regulations within two years of the enat/ 
ment date. | 

The act also calls for collaboration between the US all 
Canada in the development and application of ball 
water controls. In this respect, the US and Canadian coa 
guards have co-operated Closely in the development of t 














































in trent Canadian voluntary guidelines and it is likely that 

%he US guidelines now under development are going to be 

aaa closely with the Canadian system for applica- 

‘on during this coming season. 

| The two coast guards are also endeavouring to harmo- 

iNize their programs of research and-the programs to re- 

Wilace guidelines with mandatory controls; with 

Coa in other words. 

Mt The Coast Guard recognizes the global nature of this 
allast water problem and we have actively solicited, as 
ell as the support from the US, the consideration within 
1€ international community and specifically through the 

\inited Nations specialized agency that deals with mari- 

lime safety and pollution prevention matters, the Interna- 

onal Maritime Organization. 

' Canada in fact has played a leading role in the develop- 

hent of a draft set of international ballast control guide- 

oo and an associated resolution that would be, hopefully, 


pproved by the International Maritime Organization. 
hese documents are presently being reviewed inter- 
":ssionally, as it is called, by the member states of the 

O, with a view to their adoption by the Maritime Envi- 

/yamental Protection Committee of the organization at its 

ext session, which is coming up in July 1991. I expect 
tat Mr Fleck will be in fact representing us again at those 
leetings.. 

The Coast Guard recognizes the seriousness of the eco- 
»gical threat posed to the Great Lakes by the introduction 
f exotic organisms that are contained in ships’ ballast 
ater, and we recognize the importance to shipping as well 
f the continued economic wellbeing of the entire Great 
| akes basin and the Canadian economy as a whole. We are 
|ver conscious of the dual role we have within the Coast 
ard of promoting marine safety and protecting the ma- 
ne environment. We are confident that the ongoing initia- 
ves of Canada and the US, and indeed now, thanks 
irgely to the efforts here in Canada, the entire interna- 
onal maritime community, will now produce a practical, 
ffective system of controls for the future that will protect 
\1e Great Lakes from ecological harm without prejudice to 
jt€ Continued safety and indeed economic viability of 
ireat Lakes shipping. 
| If I can sum up, sir, the Coast Guard took immediate 
ption, both domestically and internationally, to control the 
ischarge of ships’ ballast water upon being advised two 
ears ago by the Great Lakes Fishery Commission of the 

spected problem. 
The shipping industry appears to have been highly co- 
perative in complying with the Coast Guard ballast water 

ntrols and has therefore greatly reduced the threat to the 
ft Lakes posed by the discharge of ballast water sus- 
ected of containing unwanted organisms. As I noted, re- 
ords indicate that fully 97% of ships entering the Great 
akes in 1990 complied with the overall program require- 
tents. 
| An ongoing study, as I noted, is under way under the 
Aspices of the Coast Guard and the Department of Fisher- 
‘Ss and Oceans, using the services of the University of 
Oronto, to assess the effectiveness of this at-sea ballast 
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water exchange program as an appropriate primary method 
of ballast water control. 

We cannot wait for the perfect set of regulations to be 
developed and that is why we have immediately moved to 
put in the controls we have over the past two years, and we 
will continue to develop and refine that approach. As a 
result of these efforts, Canada is at the forefront of interna- 
tional action in this issue and will continue to work col- 
laboratively with the US in the development of protective 
measures for the Great Lakes, and with the entire commu- 
nity of nations to develop international ballast water con- 
trol measures. 

While much has already been done, considerable re- 
search and development work, in particular, and assess- 
ment of options must still be done before an appropriate 
set of water control regulations can be enacted. Neverthe- 
less, we do intend to proceed as quickly as possible, in 
concert with our American colleagues, and we expect to 
have a full program, including regulations, in place within 
two years. The Coast Guard is very, very actively involved 
in this issue and very concerned at the threat posed to the 
Great Lakes by the introduction of foreign species. 

May I just conclude in noting again our interest in this 
matter and we express our appreciation for the interest and 
support of the government of Ontario and its agencies and 
departments in dealing with this important environmental 
protection issue and we look forward to continuing close 
co-operation with the government of Ontario. Thank you. 

If there are any questions, I would be most happy to 
attempt to respond. 


Mr Ramsay: Thank you very much for your presenta- 
tion. It was very illuminating. 

I just want to clarify that today we have voluntary 
controls and that as you continue to work with the US 
Coast Guard, because it has mandated by two years from 
now to have in place some mandatory controls, we have 
now made the determination that we will be on stream 
with it within two years to also have mandatory controls. 
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Mr Turner: I would not phrase it that way, sir. I am 
not sure if the situation is not the contrary. In fact, we are 
considerably ahead of the Americans in this area because 
of the previous work we had already done. The fact that 
the American system has brought in legislation which re- 
quires them to adopt controls within a certain time period 
happens to fit fairly well with the work that both coast 
guards are doing in this area. I would phrase it rather that I 
do not see a particular difficulty for the Americans in insti- 
tuting controls of that kind within two years, given the 
work that we are already doing and the schedule that we 
are on, because all ships coming into the American Great 
Lakes ports must go through Canada. 

Mr Ramsay: What I want to know is, are we going to 
have mandatory regulations in two years? 

Mr Turner: That is indeed our aim, as I have said in 
the paper, yes. 

Mr Waters: You mentioned the exchange of sea water 
or ballast water, the fact that where they cannot do it, they do 
it in the St. Lawrence. Looking at what I can understand so 
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far about the zebra mussel issue, that would be just taking 
a potential where you would have two colonies now in- 
stead of one, because if you were to exchange the ballast 
water in the St. Lawrence, unless you contained that bal- 
last water, checked it for any possible contamination and 
then released it or treated it appropriately, you would have 
bad ballast water there, infected. The inside of the hold or 
whatever where the ballast is kept would have residue of 
that on it. So they go on through the Seaway and maybe up 
to the Lakehead. By that time the new water would have a 
potential of being contaminated, would it not? 

Mr Turner: As I noted in my comments, sir, the re- 
lease of the ballast water in Montreal is certainly a last 
resort. The further down river you are, as you get into the 
tidal areas. of course, you also get into the salt water re- 
gime more as you down into the gulf. What we encourage 
is the release and exchange of ballast water as far down 
into the salt water area as possible because that is one of 
the factors effective in killing off any of the organisms 
therein. Releasing ballast water in Montreal is certainly a 
risk, but it is less of a risk than bringing that same ballast 
water up into the lakes if in fact they cannot hold it on 
board. The optimum certainly would be either to hold it on 
board or to pump it ashore into some form of treatment 
facility. Unfortunately, such facilities do not presently 
exist, either here or elsewhere. 


Mr Waters: Also, is there any move towards enacting 
a similar law as the US has enacted. other than some 
guidelines that you have mentioned? Are we actually looking 
at enacting a law to reduce this? 


Mr Turner: Our legislative system, sir. is somewhat 
different from that in the United States. In Canada, as I 
have noted in the presentation in our comments, we are 
working towards enacting law in the form of regulation, 
which is to the same effect. There are some statutory prob- 
lems we have to address in so doing, which may in fact 
require statutory amendment. We are hoping, if that should 
prove necessary, and our legal advisers are looking at that 
issue, to do so by way of amendments which will be intro- 
duced coincident with other amendments we are currently 
developing to deal with other issues, safety and pollution 
prevention issues. But we do not need a separate law, a 
piece of statute in Canada, that is, in order to authorize us 
to develop regulation, because our statutory system is con- 
siderably different from the American. 


Mr Waters: Finally, you talked about the federal gov- 
ernment, and I know that you are doing some research into 
ballast water. Is there anything else the federal government 
is working on—funding, research programs or anything? 

Mr Turner: There is some work being done in other 
departments, including certainly some co-ordination and 
liaison between the various organizations. Perhaps I could 
ask Tom Fleck to speak to that briefly, because he attends 
those meetings and he is intimately familiar with the type 
of work that is being done. 

Mr Fleck: We do have plans for next year. We are 
constrained at the moment by funding. We have the 
$250,000 ongoing program being done by the University 
of Toronto just now, but we have a further $200,000 of 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


programs planned for the next fiscal year. We hope t 
work in conjunction with our US colleagues in determin 
ing which of the alternative procedures each one shoul 
take on board, rather than duplicating the research an 
development effort. So at this stage, although we haw 
identified quite a few possible approaches, we still have ti 
determine with our US colleagues what would be the mos 
effective approaches to spend our limited R and D funds on. 


Mr Waters: I just thought of something while yor 
were answering that. The Coast Guard does all the buoy 
ing and all the navigation things. Are you finding that ther, 
is as yet much of a problem with maintenance from th 
mussels? | 

Mr Turner: We are starting to see zebra mussel cola 
nies on our floating aids to navigation. Certainly this ha 
been the potential to be a very expensive problem for us a 
well, no question. In fact, Captain McMinn sent me sou 
photographs just a few months ago illustrating the depy 
and extent of zebra mussel growth on a couple of buoy 
that were picked up in—what area was it?—Pelee Passage 
quite extensive growth on the buoys. This is certainly 
going to be a problem for us as well. 


Mr McLean: What is included in all the ballas, 
water? What chemicals or what is it made out of? 


Mr Turner: Ballast water is essentially water that i, 
taken on through the sea intakes of the ship and, in othe 
words, is composed of whatever is in the water at whateve 
port or whatever location they take on the ballast. The: 
pump it into the internal tanks directly from whatever the! 
are floating in. Thus, if a ship loads cargo to a certain leve 
and takes on ballast at, for example, Southampton in thi 
United Kingdom, it will have water from that area in i| 
salt water in this case. 

If a ship is partially loaded, or is fully loaded for thé 
matter, and takes on ballast water, or is lightly loaded an) 
takes on a greater quantity of ballast water in a freshwate| 
port in Europe, for example, then that ballast water cor! 
taining whatever organisms naturally occur right there i| 
that area can be carried with the ship to wherever the shi 
is going. As the ship discharges the ballast water, whateve 
is in that water, if it is naturally growing in the area it cam! 
from, if it is contained in the tanks, if it survives the tri} 
may be pumped out, and if the environment is proper anj 
adequate for it, may in fact grow in that area. That seem) 
to be what has happened in this case. | 


Mr McLean: In your voluntary guidelines, you ind. 
cate that the intent of the guidelines is to let all shi) 
heading for the St Lawrence Seaway and Great Lakes ey. 
change their ballast water far enough from any coastline’ 
so that there are no problems, and you go on and say o| 
page 3 that ballast water must only be discharged to shot’ 
reception facilities. What is the difference? You are tellin’ 
them dump in the sea in one case and then you are sayin’! 
that it has to be dumped in a reception facility in anothe 
case, and further on down the page you say that it must t! 
disposed of only on land dump sites. | 


Mr Fleck: What we are dealing with in 4.4 is wher; 
ballast water may contain an oily residue. Under the prej 
visions of other regulations, oily residues may only t! 

; | 
| 





































mped out to shore reception facilities. Very few ships 
ould ballast oil tanks, but for those that may on occasion 
so, they would have to pump those out to a shore recep- 
n facility. This is a provision of the Marpol convention 
5 well, to which Canada will shortly accede. 


| Mr Turner: What that particular paragraph refers to 
re oily residues that may be in a tank. It has to be pumped 
ito a shore reception facility because that is what the law 
equires. 





dod and all that. Where would that go, into a shore recep- 
n facility? 

| Mr Turner: Again, sir, that is an area in which there 

re some difficulties domestically and internationally. 

gain, Mr Fleck is the one who is carrying the spear for us 

i the Coast Guard on that issue too in dealing with our 

alleagues in the other federal departments and in the pro- 


incial governments. 


Mr Fleck: Usually the problem arises with tankers, 


ad most tankers go into oil company terminals. These 
rminals are equipped with shore reception facilities to 
zcept the oily wastes. It is generally not a problem for 
1ips coming into the lakes, because not too many tankers 
ome into the lakes. 


200 
p 
| Mr Turner: Did I understand though, that you were 


sking about ship’s garbage and that kind of material as 
iI? 
FELL? 


Mr McLean: Food waste, that type of thing. 
j 


Mr McLean: I was wondering about all the waste 





Mr Fleck: Food waste, if it is coming in an overseas 
lip, is required to be incinerated. Most of the larger ports 
ave incineration facilities. The Department of Agriculture 
id various other government departments are currently 
king at possible alternatives to incineration for those 
naller ports that do not currently have these facilities. 

_ Mr McLean: Is the reason for your guidelines be- 
ause of the zebra mussel infestation? 


| Mr Fleck: Not initially. The European river ruffe was 


ie initial cause of concern that was raised by the Great 
akes Fishery Commission. The zebra mussel came along 
ter, but I think it eclipsed the problem of the river ruffe. 











Mr Turner: The purpose of the guidelines is simply 
prevent, to the extent practical and possible without 
ompromising safety, the introduction of any further species 
her than those we have been made aware of. 


| Mr Ruprecht: As a supplementary to Mr Waters and 
) Mr McLean, I was not quite sure whether you said that 
je ballast water, once it has been expelled, is being treated 
i some cases, in most cases or in none of the cases. 


| Mr Turner: Normal ships’ ballast water for cargo 
hips, no, it is not treated. There are no provisions or facili- 
2S to allow the treatment of such large quantities of water. 
is normally simply pumped through the hull of the ship 
d released back into the water. In other words, when a 
up takes on ballast, it takes it in through the sea valves 
nderneath the water into the special tanks for that purpose, 
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bolted there during the duration of the voyage. When it 
releases ballast, it simply discharges it back out to sea. 


Mr Ruprecht: At will, at any time that can be done? 
Mr Turner: At any time that needs to be done. 


Mr Ruprecht: While the vehicle is in the process of 
floating. 


Mr Turner: That is right. In fact, it can be done while 
the ship is in motion. That is the normal thing that would 
happen in terms of at-sea exchange: pump out a tank, as 
we request them to do now, and refill it with water from 
wherever they happen to be sailing through at the time. 


Mr Ruprecht: If a ship was infested by zebra mus- 
sels, as apparently was the case when the first ship came 
over from Europe to dump a discharge load into the Great 
Lakes, if they found zebra mussels in the holding tanks or 
ballast tanks, would they then not be forced to treat it once 
they discovered the zebra mussels on board? 


Mr Turner: No, sir. First, there is no way to find such 
organisms easily. In the vast majority of ships, simply to 
enter the ballast tanks to, for example, take a sample, as we 
have been doing over this past year in this research pro- 
gram, is quite a task. You do not normally have access to 
these tanks within the ship. They are down in the bowels 
of the ship, so to speak. They take water in directly from 
the sea through the side of the ship, discharge it back the 
same way through pumping systems, and you do not nor- 
mally have easy access to the tanks at all. 

Second, the kinds of things we are talking about being 
introduced here—for example, this particular one that has 
raised so much concern, zebra mussels—as you will be 
aware, I am sure, from research in this matter that you 
have no doubt done, and the previous speakers, its larval 
stage is literally microscopic. You would not be able to tell 
even if you could look at the water in the tank. It is not as 
if you see these big fish swimming around in the tank. 
There would be no way, even if the ship did have access to 
all its ballast tanks, to somehow verify whether or not 
there were some kind of foreign species in there. It is very 
difficult for a ship that is crossing the ocean, for example, 
to know whether there is some organism or another that is 
hitching a ride, so to speak. 

There is the additional problem that as ships take on 
ballast water very frequently in ports where the water is 
quite shallow and the intakes may be quite near the bot- 
tom, they normally tend to suck in a bit of mud and dirt 
and, of course, whatever sediment is floating in the water 
at the same time they take on the ballast. Over a period of 
years you end up with a buildup of sludge and mud in the 
bottom of these tanks. 

It would appear from what limited research has so far 
been done that this in itself can in fact provide an environ- 
ment for some of these species to survive. So there is no 
easy way for a ship to know what kind of organism, if any, 
might in fact be finding its way into its ballast tanks. In- 
deed, until a couple of years ago, nobody in the interna- 
tional shipping community even gave this a thought. It was 
not noted or seen as a problem until this kind of thing 
started to emerge. 
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There is one theory, and I must say we have no direct 
evidence of this, but there is at least one theory that some 
of these species are now finding their way into ballast 
water tanks and being imported in this way because the 
areas in which they were picked up have been cleaned up 
in themselves. Many of these European ports were envi- 
ronmentally rather unfriendly places for a good many 
years and not much survived in the water. 

Now, as Europe has become so much more environ- 
mentally conscious, ironically enough the water has been 
cleaned up to the point where many of these species more 
easily survive in it and therefore are more likely to be 
picked up by these ships’ ballast intakes. That is only a 
theory, but there is a certain irony there that environmental 
protection improvements in certain parts of the world may 
in fact have added to our problems here. 


Mr Ruprecht: Has there been an improvement over 
the last few years in that you detect less of a problem with 
the exchange of ballast and the throwing out of garbage? 


Mr Turner: With regard to the exchange of ballast, 
until we started this process a couple of years ago, there 
was none. No one in the world did this kind of thing in the 
past until this issue arose a couple of years ago. Ourselves 
and the Australians began to become very concerned about 
this at about the same time. Up until that point, as I said, 
this was literally a non-issue, a non-problem. No one had 
bothered exchanging ballast at sea. There was no point in 
it. Why would anyone do that? It never occurred to anyone 
that these kinds of things could be happening. So I cannot 
say that there is less of a problem now. It is only within the 
last couple of years, and we have only had this program, as 
a result, in the last couple of years. 

With regard to the other aspect of whether shipping 
and ships are environmentally more conscious, I think that 
is quite true. Worldwide we have certainly turned towards 
greater environmental sensitivity among the shipping com- 
panies and the shipping industries and through the Interna- 
tional Maritime Organization, which I mentioned, and the 
United Nations. Its motto in fact is “Safer Ships and 
Cleaner Oceans,” and it takes very seriously the environ- 
mental protection aspect of it. 


There are conventions and particularly one major con- 
vention called Marpol for shorthand, which is a major in- 
ternational convention regulating and governing discharge 
of oils and chemicals and contaminants of different kinds 
and garbage and so on from ships. It has been very suc- 
cessful, along with the laws of various coastal states such 
as Canada, in preventing pollution from ships. 

When it comes to oil pollution, for example, which is 
certainly the area which has received the greatest attention 
over the last two decades, Canada was one of the foremost 
countries in terms of enacting very, very strict regulations. 
We have had for a good number of years what was referred 
to as a zero discharge regime, in which you were not al- 
lowed to discharge any oil at all, which, technically speak- 
ing, is simply not feasible. There are always a few 
molecules get off the ship somewhere on shore, but that was 
the law in Canada. The nations of the world are now moving 
towards a more uniform regime under these international 


conventions, under which all ships are being more wi 
formly regulated to ensure very, very low levels of d 
charge of any kind of contaminants or oil products a 
that, where this happens, it happens well away from a 
coastal areas. 

The processes that are now in place and are being 1 
quired in terms of the construction and equipment | 
board ships now to ensure that particularly oil and chen 
cals are not discharged into the water in any quantiti 
have meant that more and more of the ships clean thr 
tanks with special equipment at sea, gather any residv 
waste products into special holding facilities and pump t 
small amount that is left into special shore treatment faci 
ties, some of which we have here in Canada. You 4 
simply not allowed to dispose of that stuff over the side | 
you once used to be able to years ago. | 

I apologize for the length of the answer, but, yes, shi 
ping is essentially considerably more environmentally co 
scious now than it was, say, a generation ago. 


The Chair: We have exceeded our time. I will allc 
two brief questions from Mr Klopp and Mr Ramsay. 


Mr Klopp: On the Great Lakes themselves, and this 
in general with regard to the whole system of stuff bei 
dumped over the sides of boats, how many boats are, s¢ 
in Lake Huron, Lake Erie, etc, following boats along, 
you will, just to keep the honest honest? 


Mr Turner: We do not make a practice of following 
boat along, as you put it. We do have other methods \ 
use, though, including some aerial surveillance that is cé 
ried out, and through the provisions of the Great Lak 
water quality agreement with the United States there a 
some provisions in place as well. We operate an aircraft, 
good part of the time of which is used for pollution st 
veillance over the Great Lakes. It is not practical to follo, 
every ship, of course, as you will appreciate, but there a 
some measures in place. 


Mr Ramsay: I just want to get clarification. I a 
looking at your amendment 2 to your guidelines, dated 
April 1990. On 6.2 it says, “Evidence of non-complian’ 
may lead to the application of regulatory controls.” I wi 
just wondering when and by whom the determination w’ 
made that within two years we would make our contre 
mandatory. 


Mr Turner: I think in terms of the when and 1) 
whom, it is done within the organization of the Coz 
Guard, which is part of the Department of Transport, ali 
has involved consultation with our political masters, wi 
our minister and his staff. Based upon the best technic’ 
advice we have from our experts within the organizatio, 
people such as Mr Fleck here, we have made the determ’ 


nation within the organization that that is what we can d 
and then we can do it. | 


Mr Ramsay: Including the political determination’ 
So this is going to be your advice to the minister? 


Mr Turner: Yes, certainly. We would advise the mi’ 
ister as to what it is practical to do and in what kind | 
time frame it is practical to do it, what the impacts ali 
implications of doing it one way or another would be. 
















i 
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| Mr Ramsay: So that advice is on its way at some time The Chair: Thank you for your presentation. We will 

the minister. His decision has not been made yet. stand in recess now until 1:30 sharp. I will remind the 
Mr Turner: There have been ongoing discussions on committee members that we intend to start at 1:30 on the 

is. dot, so please be here at 1:30. Thank you very much. 

| Mr Ramsay: It is being considered at this time. The committee recessed at 1214. 
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AFTERNOON SITTING | 


The committee resumed at 1333 in room 228. 


MUNICIPAL ENGINEERS ASSOCIATION 


The Chair: The next scheduled witnesses are the Mu- 
nicipal Engineers Association. The association will identify 
concerns relating to the impact of zebra mussels upon mu- 
nicipal water filtration and storm water sewage treatment 
operations. I ask them to come forward. I believe appear- 
ing are Lloyd Murray, D. R. Morrier and M. Holenski. You 
may proceed. 


Mr Holenski: I will make the presentation and I pre- 
sume all members of the committee have copies of our 
brief. Perhaps just as a little bit of an introduction, the 
Municipal Engineers Association comprises some 500 pro- 
fessional engineers who are in the employ of approxi- 
mately 150 municipalities in the province of Ontario. We 
have involvement with the gamut of all municipal services. 


The Chair: Excuse me. Would you identify your- 
selves, please? 


Mr Holenski: I am Mel Holenski. This is Lloyd Mur- 
ray, technical support manager with the regional munici- 
pality of Durham, and Don Morrier is the director of plant 
operations for the regional municipality of Halton. My spe- 
cific situation is that I am deputy director of engineering with 
the regional municipality of Niagara. 


The Chair: Thank you very much. It makes it easier 
for the people who are transcribing this. 


Mr Holenski: The association is pleased to have this 
opportunity to make this submission to this committee on 
what we certainly consider is a very serious problem. Ob- 
viously all municipalities that have a responsibility for po- 
table water, both the treatment and the delivery, are now 
experiencing or will be experiencing a problem with zebra 
mussel infestation. 

The greatest impact is in southern Ontario and on those 
municipalities that take their raw water directly from the 
waters I have identified, which are Lake Ontario, Lake 
Erie, Lake St Clair and Lake Huron. I had occasion to note 
a recent article which indicated that zebra mussels have 
now been found at the west end of Lake Superior in Duluth, 
so the spread is continuing. 

The brief has been prepared on the basis that as far as 
dealing with the zebra mussels is concerned, you will un- 
doubtedly have experts who will provide you with that 
information. What we would like to do is address the direct 
impact to municipalities. 

The mussels have a high rate of propagation and they 
select their site—I use the word “colonization”—on the 
basis that there is continuing water flow and that the wa- 
ters contain nutrients which will enable them to secure 
their food supplies, as we understand, by straining it from 
the water. The zebra mussels are transported in the veliger 
State by water flows and also they have internal ability to 
move about to select the point of attachment. The attach- 
ment points are generally hard surfaces and obviously our 
facilities are certainly an appropriate home for them be- 
cause we have both of those conditions. 


: 
' 


In a particularly hospitable water climate, that is, tem 
perature, water flow and nutrients, not only do they attao 
themselves to hard surfaces such as the interior of a pipé 
line, but apparently will also attach themselves on top ¢ 
previous layers of zebra mussels. The cumulative effect ¢ 
this is that there would be an accumulation of zebra mu: 
sels over a period of time. This would then constrict a 
water opening in the pipeline with obvious adverse in 
pacts on the capacity of the pipeline. I am sure you hav 
had the representations from Ontario Hydro and it has simili 
concerns. | 

In the potable water field, the municipalities not onl 
have concerns about our external piping which brings th 
raw water to the plant, but also their possible intrusion int 
the treatment facilities and the congestion and constrictio 
of various piping, valves, etc. Undoubtedly, if their growl) 
were unrestricted, then we would even see impact withi 
the treatment process in the plants, settling beds and s) 
forth. 

Many municipalities have now initiated projects 1) 
protect intakes and treatment facilities by the placement ¢ 
pre-chlorination facilities at intakes. It has been the prac 
tice in the past that we have pre-chlorination for treatin’ 
water directly in the plants. These are now going to t! 
relocated. The chlorine that is introduced into the wats 
flow is definitely known to destroy the veligers. This the 
provides protection for both the raw water pipeline and th 
internal components of the treatment plants. 

The unfortunate downside of this is that in carrying ot) 
such installations we are incurring significant capital cos) 
for these installations and obviously higher operating cosi! 
for this. This will also necessitate a regular inspection ¢ 
these chlorine facilities to ensure that these are not damage’ 
and would not create a possible problem to marine life | 
chlorine were allowed to escape at the point of damage. 
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The intake structures, commonly referred to as crib: 
for these raw water intakes cannot at this point in time t! 
protected since the environmental authorities, and specific’ 
ally the Ministry of the Environment, will not permit th’ 
discharge of chlorine directly into the body of water, sine! 
this would have a potential adverse impact on other marin’ 
life. So this is an area that remains unprotected, and unles| 


research is successful in developing a specific action pla 

































carrying out a continued inspection program. Obvioush:| 
once you have identified that there is a major accumulatio| 
of these zebra mussels which are restricting flows, then th’ 
municipality will have to obtain the services of divers 1 
undertake the removal of the adult zebra mussels from th 
structures. 

There is a further indirect impact on water treatmer’ 
plant operations. It would appear that the zebra musse:’ 
have been successful in cleansing some of the pollutan’ 
within our existing surface waters, and this is notable adji| 











reater penetration by sunlight, and as a consequence we 
re now seeing some increase in algae blooms. Just for the 
iformation of the committee, algae blooms do constitute a 
urce of taste and odour problems with raw water potable 
apply. So although the quality of the water may be 
ightly improved, it does have an adverse impact. The 
er thing we do not have any experience with is that as 
dult zebra mussels die off, whether in that process they 
say also contribute to certain taste and odour problems to 
ae raw water. 
, Municipalities also have concerns with regard to other 
ipelines, and these are sanitary effluent from pollution 
ontrol plants and also storm water outfalls; again the 
ame type of problem, and that is the basic buildup of 
ussels within the interior of the pipeline and its subse- 
yent constriction, which would reduce hydraulic capability. 
his then would again reopen the requirement for inspec- 
ons and the ultimate removal by descaling by divers. 
_ Where we have a relatively small pipeline diameter, 
len you cannot have a diver enter into this, and over a 
eriod of time, if there is enough of an accumulation, 
robably the only approach to freeing that would in es- 
mce be the total replacement of that pipeline. There is 
bviously very limited experience, but this is a projection 
n our part. 
The discharge of treated effluent from large treatment 
lants of recent design has been accomplished by distribut- 
ig the points of discharge to ensure appropriate dilution. 
gain municipalities have concerns that these individual 
orts, because of their relatively small openings, could be 
jogged by the development of zebra mussels and then 
quire attention. 
Going on to the issue of capital costs for remedial ac- 
on, I have cited in this brief the experience of the regional 
junicipality of Niagara. We have a number of water treat- 
jent plants and we have incurred to date approximately 
500,000 for the relocation of pre-chlorination facilities. 
Je have been fortunate in that most of these intakes are 
‘latively short. As an example, we take water from the 
/elland ship canal, so our installations have really been on 
ind as opposed to perhaps a long pipeline. The gentlemen 
‘ith me have indicated that they have some intakes that 
hay go out 2,500 feet into the lake. Obviously the chlori- 
ation facilities have to feed out that far, and then obvi- 
sly you have more inspection to ensure that those 
’main intact during operation. 
) Just as a further note, again the region of Niagara expe- 
ence, to get a diver to Carry out an inspection you are 
poking at about $1,500. In the case of the St Lawrence 
eaway Authority, the Seaway had a rather unfortunate 
kperience where several divers were killed on a construction 
ite. The Seaway has now instituted some further require- 
lents as a consequence of that, and this is over and above 
lat. They are in effect requiring certain liability indemni- 
cation and so forth, so that figure of $1,500 in those 
ications does not represent our total cost. 
| Private industry is not immune to zebra mussel prob- 
‘ms. Where an industry takes raw water from a receiving 
ream that is now infested or makes discharges to that re- 
*iving stream, then the same problem will be experienced. 
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I just had Lloyd Murray draw to my attention a prob- 
lem they are experiencing in dealing with several indus- 
tries that take raw water, and we have the same experience 
in our region. One of the approaches to dealing with this 
would be to do pre-chlorination. Since the industries return 
that raw water directly to the receiving stream, if we have 
introduced chlorine, the question is, are we now going to 
be required or are the industries going to be required to 
undertake a dechlorination of that water supply, which ob- 
viously is going to add to the complication and to the 
expense? 

Right now it is just the raw water supply, and their 
concern is that they want to be able to get that water in the 
quantities and without any problems through their piping 
process. This is the kind of dimension we are dealing with 
and I guess new problems are cropping up every day. 

It is therefore imperative that there be a significantly 
expanded research program undertaken under the auspices 
of provincial and federal authorities to develop a system or 
systems whereby these pests can be eradicated without 
creating environmental damage. Individual municipalities, 
particularly those of smaller size, just do not have the finan- 
cial capability to undertake basic research. It is even unfor- 
tunate that municipalities are individually developing their 
own protective arrangements for coping with zebra mus- 
sels. We have reason to believe that we are carrying out a 
duplication of effort in having consultants reinvent the 
wheel every time somebody retains them. This is the sort 
of thing that has been the start of this problem. Therefore, 
all municipalities would benefit from a circulation of in- 
formation which details the most economical and effective 
methods dealing with pipeline incrustations. 

In summary, from a municipal perspective, a major 
environmental problem has developed in the Great Lakes 
water system which we believe, as far as the system is 
concerned, is the direct responsibility of the federal and 
provincial governments. Municipalities believe there 
should be a co-ordination of effort by these two senior 
levels in the following four areas: 

First, obviously there should be adequate funding into 
research for the most environmentally acceptable and eco- 
nomical ways of dealing with this intruder. 

Second, there should be a central source of current data 
on progress being made by private industry and all three 
levels of government, and that this information should be 
disseminated and hopefully would reduce duplication of 
effort and expenses. 

Third, there should be an expedition of the approval 
process to permit interim solutions to be implemented as 
quickly as possible. This would require at the provincial 
level designation of a lead ministry that would have the 
authority to cut red tape. You have to understand that in 
carrying out any of these facilities, we have to apply to the 
Ministry of the Environment for certificates of approval. 
Then the fisheries enter into it. Then we have the Ministry 
of Natural Resources with certain concerns. If there is a 
delay, then these things drag out and it just slows the pro- 
cess down and the costs keep escalating. 
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The last point that we obviously would want to make 
quite strongly is the provision of financial assistance to 
municipalities in undertaking these capital works which 
are necessary to protect essential utilities from the zebra 
mussels, which are in effect degrading our ability to carry 
out our mandate. 

That, Mr Chairman, is the presentation on that. We 
would be pleased to respond to any questions that you or 
your committee may have. 


Mr Waters: When you are looking at your intakes, 
you talked quite extensively about chlorination. I did not 
hear any discussion about twinning or anything like that. 
Are you looking solely at this point at just introducing 
chlorine at the end of your intake pipe or are you looking 
at any other alternatives to it? 


Mr Holenski: You have to understand that up to the 
present time, without zebra mussels, there was chlorine 
being used at the front end of the treatment process. As an 
immediate solution, and not necessarily the final one or the 
most appropriate one, it was in our opinion relatively 
straightforward that you bring that pre-chlorination inter- 
nally, within the plant, to the head of the pipeline. That at 
least provides that protection. What it does not protect is 
that structure right at the external part of the pipe. 


Mr Waters: What type of apparatus have you put in 
place so there is not a spill, a chlorine spill, into the lake? I 
have worked around mechanics enough to know that for 
everything you introduce there is always some hazard or 
some potential breakdown. 


Mr Holenski: The rate of pre-chlorination is some- 
thing that is controlled by equipment and meets with cur- 
rent Ministry of Environment requirements as far as that 
installation. The only problem that we would visualize at 
this point in time would be that if you had a break in the 
line carrying the chlorine to the point of where it is going 
to be injected, then it might escape to the free waters, but 
other than that we do not see that there is a problem. I think 
that viewpoint is shared by the Ministry of the Environment, 


Mr Waters: I thought the lines were inside the pipe 
going out. I did not realize that they are on the external 
part of the pipe. 


Mr Holenski: It will depend to a large extent as to 
what size of pipe. If you have a small plant and all they 
have is a 12-inch pipeline, you may not necessarily be able 
to introduce it all the way. You may be able to feed it in; 
you may not. With large raw-water intakes, there certainly 
is a potential that we can run it directly inside. It requires 
Onsite engineering to deal with that. 


Mr Waters: How often are these lines inspected? I 
have worked a bit with chlorine in the water system. I 
know we have never found anything that could take the 


heat, especially if the lines are external on the pipe going 
out. 


Mr Holenski: I would have to think that this would be 
something that will be subject to conditions which the 


Ministry of the Environment will impose within the certifi- 
cate of approval. 


Mr McLean: I think mine was on the same line 
what Mr Waters was questioning about. The environment 
authorities will not permit the discharge of chlorine ¢ 
rectly into the body of water, as indicated in your brief. : 
today you are not treating it as it comes in? It is not at t 
intake? 

Mr Holenski: Not at what I would refer to as the cr. 
structure, that is, external to the pipeline. You cannot ( 
anything with that. 

Mr McLean: But is that not where all the zebra mu! 
sels are going through first? 


Mr Holenski: Yes, but you have to understand th! 
the zebra mussels will also enter the pipeline and atta: 
themselves and would carry on through. What we are sa’ 
ing is that in just doing up the pre-chlorination, we st! 
have a component of our system that does not receive ai 
protection, which is the crib structure. 


Mr McLean: Why could you not run that line out | 
treat it at the end? 


Mr Holenski: I really have to refer you to the Mini 
try of the Environment and perhaps even the Ministry. 
Natural Resources as to the concerns they have about chi 
rine being introduced at that point, which then may ha’ 
an impact on marine life. I think that is their concern. 


Mr McLean: I think this a very important issue, b. 
cause every municipality that takes water from the laki 
has a major problem. What dealings has your municip 
association had with the ministries to put the line out to tl 
end for treatment? 


Mr Holenski: You have to bear in mind that this 
something that is of recent development. We have bet| 
individually involved in discussions with the approvit! 
authority, namely the Ministry of the Environment, as} 
relates to any such installations. Each one is being de! 
with on its merits. The concern we have is that there is) 
fair amount of duplication and there is some gropit 


around as to what is the most appropriate way of copit' 
with this, | 


Ms Churley: I just wanted to ask you a questi¢ 
about the approval process. You mentioned the Ministry: 
the Environment, and there are two other ministries th’ 
get in on the act, Natural Resources and who else did ye 
say? | 

Mr Holenski: Fisheries. 


Ms Churley: I just wanted a bit more informati¢ 
about the red tape that you were talking about. Wh) 
would you propose as a solution to that? | 
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| Ms Churley: I just wanted to be clear. You are saying 
at the MOE is now in fact the lead ministry and that 
that you would like to see is that a ministry be the lead 
nd take control over the process? 

’ Mr Holenski: What we are hearing at our end is that 
erhaps the Ministry of Natural Resources is the lead 
igency. We know that certainly the Ministry of the Envi- 
onment has a very significant role in this. I guess we are 
‘st trying to clarify this point and have somebody speak 
early with one voice on behalf of the province that will 

effect ensure that these things are processed in an appro- 

‘iate length of time. 
| Ms Churley: I just had one other question on page 2. 
is almost more of a comment. You seem to be saying 
iat zebra mussels are successful in cleaning some of our 

llutants up, but on the other hand the very cleansing of 
a waters is creating other problems by natural plants 
‘owing. Do you not find that a little bit of an irony? 


{ 


| Mr Holenski: It is an irony, but it is a fact of life that 
1e do have pollutants in our waters. Without the zebra 
jussels we had a balance. That balance is being shifted a 
iitle bit now. 

, Ms Churley: But in the overall scheme of things, you 
ould not consider that a serious problem? I just found it 
teresting that you pointed it out. 

Mr Holenski: I have to field complaints from resi- 
ents who are utilizing, as an example, the Fort Erie pota- 
le water supply. In the summertime, when they get taste 
id odour, they are very unhappy. If that is going to in- 
‘ease, it is just another dimension to it. 


a 


_ Mr Ramsay: In regard to these pre-chlorination sys- 
ms that are installed on the water intake pipes, those that 
ye installed with external chlorine feed lines to the end of 
ie intake or wherever that is injected, are they not 
Juipped with some sort of an alarm system so that a plant 
perator would know that some breakage has taken place 
) that this could be shut down, or are there automatic 
autdowns if the amount exceeds a certain flow? 
| Mr Holenski: I think if you had a rupture in the feed 
ne, I do not know that it would necessarily show up. 
'bviously, if in some way it was escaping at a greater 
ite—but the control is really at the plant. In other words, 
le mechanisms that are feeding that, that is where the 
ontrol is. But if there were an escape from the feed line 
self, if it is within the raw-water intake pipe, you have 
ist shortened up the point at which you are introducing it, 
ut it does not create a hazard. If it is external, yes, ulti- 
ately it could create some problem, but I do not know of 
1 alarm of any sort. I do not know whether these two 
entlemen would care to comment on that. 
_ Mr Ramsay: Would that not be a good idea, for an 
kternal? 
' Mr Holenski: To be quite honest, I do not think that 
‘ou would receive any benefit out of that. 

Mr Ramsay: How would you know to shut it off? 


_ Mr Holenski: I think the only way you can really deal 
‘ith it would be to try to make an inspection of the line. If 
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it is external, you try to bury it. Obviously, if you saw that 
it was exposed physically and also any, let’s say, escape of 
chlorine, some sampling of the water would also reveal 
that as well. Those are the kinds of tests you would have to 
perform. 


Mr Ramsay: What would be a typical material used 
to install, say, the flow of chlorine to the end of the intake 
on an external line? What type of piping would be used? 

Mr Holenski: Common plastic tubing, in all probabil- 
ity, at this point. 


Mr Murray: We are proposing using polyethylene, 
but it would be internal. 

Mr Ramsay: And all the controls are inside the plant. 
Typically, are a lot of these pumps in a continuous pump- 
ing mode or do they shut down for certain periods? Is there 
any sort of backwash of water that happens in a pipe, say, 
that might have been only treated at the end? 

Mr Holenski: Maybe I could start it off by saying that 
the problem of having zebra mussels attach themselves to 
pipelines occurs when you have water temperatures that 
reach a certain point, and I guess there is a period in which 
they grow. At that point in time, presumably you should 
have something fairly constant. As for pre-chlorination just 
for purposes of water treatment, that would be selective. If 
the water quality is bad and the pre-chlorination assists in 
the treatment process, then normally you would do that, so 
in essence we are incurring perhaps some additional cost 
that under other circumstances we would not have. I do not 
know whether I have made myself clear. I will ask these 
fellows to add to that. 


Mr Ramsay: Actually, what I was asking was that if 
you are injecting chlorine somewhere near the end of the 
intake pipe, that is fine as long as the pump is continuous 
and the flow is into the plant; what happens if you have 
that constant injection of chlorine and then the pump is 
turned off? What happens to the water? Does it just stay in 
the input valves? Does the water stay in? 

Mr Holenski: The chemical feed would stop as well. 
If you are no longer taking water in, there would be no 
reason why the chemical feed would be continuing. 


Mr Ramsay: But all the water in the pipe would have 
been treated. 

Mr Murray: It would just remain there and be 
treated. It would be enclosed and would not escape out 
into the body of water. In fact, earlier, the question with 
regard to disinfecting the crib itself, that in fact is one of 
the reasons why they do not bring the chlorine right up into 
the crib. They bring it into the end of the pipe so the chlorine 
will not get into the lake body itself and get transmitted. 

Mr Ruprecht: My first question was actually already 
asked by Ms Churley, but just a supplementary on the 
amounts of chlorine you use to treat your water; what are 
the amounts that you use? 

Mr Holenski: To be quite honest, I could not person- 
ally respond to that. I do not know whether my colleagues 
could. 

Mr Murray: In our area, taking water from Lake On- 
tario, we typically add in the order of two parts per million. 
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With zebra mussels it will likely be a little higher than that. 
It has been suggested there may be times when you have 
to go up to five parts per million, depending on various 
water quality conditions. 

Mr Ruprecht: Depending on what? What would that 
depend on that you go from 2.5 to 5, let’s say? 

Mr Murray: If there were a lot of zebra mussels 
there, they would have a certain chlorine demand. If there 
are higher levels of ammonia in the water, that has a sig- 
nificant impact. 

Mr Ruprecht: I do not wish to put you on the spot, 
but would you think most municipal systems would be in 
the same position to use the same kinds of amounts that 
you would? 

Mr Murray: I would say on Lake Ontario they would 
for the most part be very similar. Sometimes certain mu- 
nicipalities have longer intakes and they are a little further 
away from things that may affect the ammonia concentra- 
tion and thereby you could get away with adding a little 
less. In inland waters where there are rivers and so on, it is 
going to be somewhat dependent on the water quality in 
that area. 

I might mention, earlier it was stated that some of the 
intakes are out 2,500 feet long. In the region of Durham, 
where I am from, we have one out 5,500 feet long and 
most of ours are all over 2,000 feet. We have seven in 
Lake Ontario. Our costs are going to be in the order of $1 
million. 

Mr McLean: Where do the dead ones go that you kill 
in that district? 

Mr Murray: Again, they have not hit us yet. But the 
whole intent of adding chlorine is to kill the larva or veli- 
ger in its initial growth phase so that in fact there is not a 
zebra mussel growing up to an adult form, because once 
they form, then it is a real problem. 


The Chair: Thank you very much for a very candid 
and informative presentation to the committee. Is there any 
specific direction or recommendation you would like to 
leave with the committee? 


Mr Holenski: I would think that the four points on the 
last page of our brief are the key ones. We tried to summa- 
rize them on that basis. Certainly our elected representa- 
tives have great concerns about the capital costs we are 
incurring. I do not think you require any sermon from me 
on that aspect, but we are all hurting and these are just 
additional costs that we just have not had to face before. In 
some instances we do not know. In my case, I have indi- 
cated Niagara, it is in excess of $500,000. Here is a situa- 
tion where somebody is saying over $1 million. Multiply it 
by all the municipalities and you will get an overall picture 
as to what capital costs are going to be incurred, as well as 
the operating costs. That is certainly a major concern to us. 


ONTARIO MARINA OPERATORS ASSOCIATION 


The Chair: The next witness to appear before the 
committee is the Ontario Marina Operators Association. 
The marina operators will focus their presentation on the 
association’s willingness to assist in the area of public edu- 
cation. Presenting on behalf of the association are Bruce 
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Mackenzie, vice-president, and Michael Shaw, executivy 
director. I would ask you to identify yourselves fo 
Hansard and then proceed with your presentation. 

Mr Mackenzie: I am Bruce Mackenzie and this i: 
Michael Shaw, the executive director of the Ontario Marin: 
Operators Association. | 

It is a welcome opportunity for the OMOA to be abl 
to present to you the association’s concern and recommen 
dations with regard to the invasion of Ontario’s waterway; 
by the zebra mussel. The OMOA represents approximateh 
400 of the 700 marinas in Ontario. Many of these marina 
are already faced with having to deal with the zebra mus, 
sel. All of our marina operator members are concernes 
with how the zebra mussel may affect our waterways ann 
what influence they will have on the marine industry in th 
future for water-based recreation and tourism in Ontario, — 

The OMOA certainly has a responsibility to its mel 
bers to present the strongest of all possible cases to con 
vince the governments of this province and this countn 
not to underestimate the threat posed to our waterways ) 
the zebra mussel. | 
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| 
The OMOA also feels a tremendous responsibility t 
the half of the citizens of Ontario who go boating oat 





year, to the owners of 1.3 million boats in Ontario, to ow 
customers who are commercial and sports fishermen, ani 
to the 25 million citizens of the Great Lakes communitie} 
who depend on water processed through municipal filtra: 
tion plants. The preceding are just some of the user group 
that will be affected by zebra mussel infestation. | 

We all have a responsibility to the citizens of today an¢ 
the citizens of tomorrow to do whatever is possible ti 
reduce the effects of the zebra mussel. The zebra mussel 1) 
not going to go away; it is here to stay. It is evident tha’ 
this form of biological pollution is in some ways far wors| 
than other types of pollution. Oil spills can be cleaned up) 
chemicals can stop being introduced, but the mussel 7! 
here to stay, and despite warnings, there was not a thin! 
done to prevent it. We seem to just idly sit back and watel 
to see what is being added to the Great Lakes and obserw 
their further degradation. | 

The zebra mussel is just one of nearly 100 species tha 
have been introduced into the Great Lakes as a result 0 
human activity over the last 200 years. Almost all coult 
have been prevented, and we have no guarantee that thi 
next disaster is not in a ship now bound for an Ontariy 
port. The zebra mussel may have the most impact of all 0} 
the introduced species so far, but there is a chance that th: 
next introduction could even be worse. | 

Ontario is the sole province of Canada on the Grea) 
Lakes, compared to eight states of the United States. Thi! 
province’s responsibility to the Great Lakes and to th’ 
citizens who depend on them is tremendous. It is difficul! 
to put a dollar figure on just how important the Grea! 
Lakes are to the prosperity of this province, but it is easy! 
to see that if it were not for the Great Lakes, Ontarir 
would not be the industrial heartland of Canada and wi 
would not enjoy the quality of life we have. Our water, ou! 
























































Insportation, hydro production, our fishing, our recre- 
on, are all dependent on the Great Lakes. 

_ The boating and marine industry is totally dependent as 
I] on the incredible waterways of Ontario. The fast- 
wing service industry cannot afford to allow any stone 
|goO unturned in its attempt to reduce the effects of the 
jpra mussel. This industry is not small. It is worth $1.8 
lion to the economy of Ontario. Of the 1.3 million boats 
Ontario, more than 60% have access to Lake Erie, Lake 
atario and the St Lawrence River, the waters now in- 
sted by the zebra mussel. 

In 1987 alone there were 14.6 million angler days in 
» Canadian portions of the Great Lakes, injecting a fur- 
$350 million into Ontario’s economy. This last figure 
es not include the value of recreational fishing in 
Mtario’s inland waterways. 

The 700 marinas in Ontario support approximately 
000 wet mooring spaces or year-round dry storage 
1 A 

aces for boats. The marinas and numerous yacht clubs 
: the gateways to Ontario’s waterways. It is essential that 
iinas be able to maintain themselves and their related 
‘vices so the public can continue to have the excellent 
cess to the waters of Ontario that it enjoys today. 

/ If the waters and other related resources such as 
aches become less attractive to the public because of 
bra mussels, then there may be less use of the water and 
will become more difficult for marinas to continue ser- 
ees and remain profitable. The same can be said of com- 
ercial and sports fishing. In Lake Erie, for example, 50% 
»marina customers are there because of the fishery. If this 
hery is adversely affected by the mussel and fishing 
reases, there would be serious economic consequences 
ir the marinas on Lake Erie. Numerous marinas in 
Mtario’s inland waters exist solely to service the sports 
hing industry. What impact will the zebra mussel have 


_ Marina operators are already experiencing direct costs 
cause of the zebra mussel. Many are facing significant 
Sts in maintaining docks and other related facilities. 
me operators will soon face the cost of providing new 
‘vices to adjust for possible changes in boating because 
the mussel. Dry stacking of medium and small power 
‘ats may become necessary. New boat lifting equipment 
ay need to be purchased to lift boats for storage and 
ore frequent cleaning. Marinas are now being encour- 
ied to look at establishing areas where boats can be 
naned of mussels away from the water. The OMOA is 
orking on developing a model zebra mussel control sta- 
in. The development of control stations such as this will 
bate additional costs. 

Further costs will be experienced if there is a loss of 
‘siness from residential boaters, commercial fishermen, 
orts fishermen and loss of tourist business. Communities 
» the water such as Parry Sound, Brockville and Little 
itrent can ill afford a drop in tourism, and neither can the 
arinas that serve as the front doors for such tourism-de- 
indent locations. _ 

, Attention must be drawn to the need to protect the 
ymendous investment that the three levels of government 
ve made in municipal waterfront developments, in addition 
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to the even bigger investment made by privately owned 
marinas. Communities like Orillia, Kingston and North 
Bay, as examples, have made significant investments in 
making their waterfronts attractive boating centres and 
people places generally. 

The province of Ontario has been a major partner in 
many of these projects. The federal government’s small 
craft harbour office has made huge investments in public 
and private developments in the last two decades, espe- 
cially in the Great Lakes, such as in Port Dover, Sault Ste 
Marie and Stoney Creek. Many of the members of the 
OMOA represent the municipally owned marinas that have 
been established as a result of the investments of public 
funds. 

Boat owners may experience some costs as a result of 
the mussel. These costs will be a result of a need for more 
frequent cleaning, more antifouling and/or bottom wax 
use, the installation of high engine temperature alarms, and 
possibly added mechanical work. Some boaters may 
change the way they use their boats by either dry stacking 
them at a marina or purchasing a trailer to serve as a 
regular boat storage base. Both of these strategies permit a 
boat to remain out of the water when not in use and thus 
free of contact with the mussel. 

Fortunately, a recreational boat is easily handled at 
full-service marinas, and zebra mussels can be cleaned off 
without high technology. Some boaters may experience no 
extra costs as a result of the mussels, but boats that remain 
in the water for an extended period of time in heavily 
infested waters may need more frequent cleaning, depending 
upon the amount of use. 

Marina operators feel that boaters will not be discour- 
aged from boating because of the direct effect of the mus- 
sels on their boats, for this can be corrected. Rather, 
boating activity may well be expected to decrease overall 
because of the effect of the mussel on the aquatic environ- 
ment that boaters enjoy today. 

Marinas are going to play a very important role in the 
war against zebra mussels. From a communication and 
service point of view, marinas are the natural vehicles for 
disseminating information and educating the boaters of 
Ontario. The OMOA looks forward to working with the 
Ontario government to help reduce the effects of the zebra 
mussels. Marina operators cannot afford to lose some of 
their customer base because of the zebra mussel, just as 
Ontario, its industries and citizens cannot afford not to act 
as quickly as possible to reduce the effects of the zebra 
mussel. 

In Ontario today we have the contaminated waters of 
the Great Lakes and the relatively uncontaminated waters 
of our inland waterways. At least, as of 1 December 1990, 
no zebra mussels had been sighted in inland waters in 
Ontario. The OMOA supports the initiatives of the Minis- 
try of Natural Resources and the Ministry of the Environ- 
ment to learn how to manage and cope with the mussels in 
the Great Lakes and their attempts to keep the mussels 
from gaining access to inland waters not directly con- 
nected to the Great Lakes. 

The OMOA wishes to propose the following strategies 
for dealing with the zebra mussel: 
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1. Continued research into the biology of the zebra 
mussel; 

2. Continued and expanded research to determine ways 
of preventing the spread of zebra mussels; 

3. Enact legislation restricting the movement of con- 
taminated water, eg, in bait wells with bait fish, and other 
carriers of mussels and/or their larvae from infested waters 
into uninfested waters; 

4. Public education and education of user groups; 

5. Signage at all boat ramps in Ontario; 

6. Assist in the establishment of zebra mussel control 
stations at boat ramps in Ontario that require them; 

7. Set up mussel-free zones in the province to encour- 
age the involvement of local groups and citizens, eg, cot- 
tage associations, tourist associations; 

8. Border inspections and information, highway infor- 
mation signs; 

9. Boat inspections at truck weigh stations; 

10. Create higher awareness among the public; have 
displays and demonstrations, have creel census staff in- 
spect for zebra mussels and explain about them; 

11. Force the government of Canada to immediately 
enact legislation to force ships to exchange their ballast 
water and salt water before entering freshwater ports in 
Canada. 

1420 

Most of this brief. and I am sure the good work of 
other presenters today, has dealt with the effects of and 
possible solutions to the zebra mussel problem. Certainly 
that is the reason for today’s session, but there must be one 
more greater goal. This goal must be to do everything 
possible to stop the next non-native species from entering 
Ontario’s waterways. The practice of ocean-going ships 
bringing fresh water species from around the world and 
allowing them to be dumped in our waters is insane and 
totally unnecessary. 

We are going to hear that shipping is a federal respon- 
sibility, but it is our position that water quality is 
everyone's responsibility and the rights steps must be 
taken without delay. Remember, Ontario is the only prov- 
ince on the Great Lakes. There is no magic to preventing 
the next zebra mussel; it just needs a commitment. 

A bill is currently being reviewed by the United States 
Senate which would mandate ballast water exchange in 
vessels entering Great Lakes waters only. We must have 
equal legislation for Canada, and it must include Canadian 
freshwater ports below the Great Lakes as well. 

The zebra mussel is not the first non-native species to 
create havoc in this province or country. Just look at the 
millions that have been spent on trying to control the 
gypsy moth and the sea lamprey and the destruction they 
have cost. We should have learned our lessons long ago. 

We are probably aware of the strict enforcement of 
different countries and states used to protect agricultural 
crops, €g, no importation of citrus fruits into the United 
States because of the risk of disease to the citrus fruit crops 
of Florida and California, no transportation of soils across 
borders because of the risk of diseases to agricultural 
crops. But what do we do to protect one fifth of the 
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world’s freshwater supply or the drinking water of 25 r| 
lion people? Precious little, we believe. | 

We all must start to consider our water resources 
inviolable and adopt appropriate policies. 

The OMOA would like to express its deep gratitude 
this committee of the Ontario Legislature for the oppor 
nity to have input into the problem of the zebra mussel} 
Ontario. Hopefully, our comments may assist in some 


Mr Ramsay: First, I would like to congratulate y 
on your presentation, not only the tremendous scope of | 
material presented—certainly the strength of convict 
you bring to it—but also the number of recommendati(| 
you bring. I believe that so far you have brought mj 
recommendations than any other group. That is what t 
committee is looking for, some recommendations for us 
study. | 

Also, I would like to congratulate you on the work y| 
have decided to take up in trying to develop this mo. 
zebra mussel control station. I think that is exemplary, ¢ 
I thank you for that. 

I would like to ask you, really, what your operators ; 
doing today. I am not a boater; I am not part of that cultu 
I envy that at times. There is a big, new boating activ 
happening on Lake Timiskaming, where I come from, ¢ 
some day I would like to be part of that. What I would 1 
to know is whether the culture has changed since we hé 
had this invasion, in how boat operators handle their cr 
when they take them out of water. What are they doit 
How are marina operators handling boats? 


Mr Mackenzie: Because the situation is relativ 
new, it is mainly Lake Erie operators and some in Lake 
Clair that have been exposed to this. They are finding tt 
when the boats come out of the water in the fall, th 
require more cleaning. There have been mechanical fi 
ures due to cooling system problems because of the zel 
mussel clogging up somewhere in the cooling system} 
the boat. Some boaters may be looking at how they if 
going to use their boat, and marina operators certainly i} 
looking at how we can allow boaters to continue using tf 
boats in the way they have in the past or the way they wij 
to, by providing new systems so we can clean the bo 
easier, take them out of the water easier, clean them a} 
get them back into service. | 

Boats, if they are used a lot, seem to suffer less fre} 
the zebra mussel. If the boat is inactive and sitting in pe) 
that boat is going to possibly have more effects from 1] 
zebra mussel, but if the boat is used and/or maintain] 
properly, we found the boaters have not been at a dise} 
vantage in using their boat because of the zebra mussel. | 

In certain areas in Lake Erie, the marinas are having | 
problem at all with the zebra mussels. In others, it is hai 
to tell which colour the bottom of the boat is whenij 
comes out of the water if it has not been used that mut} 
They seem to like to settle on the metal parts of the boa) 
and most boats are fibreglass now. You are looking at t] 
trim tabs, outdrives, propellers where the zebra musst} 
will settle. From the reports I have received, attachment |} 


fibreglass seems to be second choice or less favourable:} 
the mussel. 

























| Mr Ramsay: You make a very passionate plea to do 
atever we can to try to prevent the spread of the zebra 
wuissel into inland waters. You also list quite a few recom- 
ndations that would help accomplish that: border in- 
sections, highway information signs for education, also 


| Mr Mackenzie: That could be one of your recom- 


:ndations. We pointed it out as a possible tool which 
ruld be used. I think of border stations. If a boat is com- 
across from out of the country, you definitely want to 
Jok at that boat. Also, that allows you the opportunity to 
tucate the persons coming into the country about the 


pora mussel problem. It is likely, though, that the boater 


ime kind of control and bring to our visitors that we are 
ie 


‘encerned about the zebra mussel. 
| Truck weigh stations are open on a random schedule. 
issibly the Ministry of Natural Resources or the Ministry 


I 


Transportation may want to look at boats coming over 


ls in the adult stage or hard-shell stage can survive out of 

2 water for a number of days depending on temperature 
d humidity. So they can either travel as the mussel itself 
© the outside of the boat or travel as the veliger or the 
vae in water in the boat. 


| Mr Ramsay: Do you think marina operators would 
;-Operate in some sort of assistance in enforcement so 
at we would be able to make sure that boats do not leave 
Tarinas overland without some sort of inspection taking 


Ace? 
| Mr Mackenzie: I am fairly confident that marina op- 


i 


ators will assist in providing the tools so that the boats 






















plied by the Ministry of Natural Resources at those 


hat ramps trying to bring to the boating public the prob- 
MN with zebra mussels. I think it has to go a few steps 


bw we have to stop the next potential problem: “Do not 
| to just find it. Just assume it will be a problem.” I 
tally agree. You brought up about fruits and vegetables. 
Ju said it is probably a federal problem. Indeed it is a 
loblem for all of us because we trade in the world and 
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one of the things we have all talked about is free trade and 
fair trade. This is one of the costs we have to figure, and I 
am glad your organization has brought that to our atten- 
tion. It is one of the things I had already jotted down a few 
times and I appreciate your bringing that up. I hope you 
pass that on to people who are always talking about trade 
and forget about the environment. 

You did say, though—legislation that was brought up 
by fellow colleagues—that you wanted legislation, while 
you said, “You guys can decide that.” Your third recom- 
mendations says, “Enact legislation restricting the move- 
ment of contained water (ie in bait wells)” etc. Now that is 
a clear thing you want in legislation. Fine, that is enacted, 
but how would we make sure that people are not carrying 
bait water or whatever, this water from— 


Mr Mackenzie: I think we can suggest to you what 
legislation is realistic, how it is enforced and who it is 


enforced by. I think that is the Ministry of the Environment 


and the Ministry of Natural Resources. They have regula- 
tions in effect now and they are enforced by ministry staff. 


Mr Klopp: Do you think by passing that particular 
one, then people would say, “Oops, it is now against the 
law so I will make sure that I dump my water out before I 
go to the next lake?” 


Mr Mackenzie: Yes. If there is a law saying you may 
not take infected water from one body of water to another, 
part of our mandate and the government’s mandate must 
be to educate the public how to comply with the law. We 
would have to show them the dangers of taking water in 
their bilges or in their bait buckets to the Muskokas or 
Haliburton. We would have to educate them and then en- 
force it. The education has some relevance. Unfortunately 
there seems to be a need for legislation. 


Mr Jordan: I was wondering what recommendation 
you would make for the Rideau Canal between Kingston 
and Ottawa. Being that there is no legislation, what control 
could we start this spring to stop the transfer of these 
mussels into the Rideau Canal and the other connected 
lakes? 


Mr Mackenzie: That is a very difficult question, and 
it may be too late. The zebra mussel has been in in por- 
tions of Lake Ontario; since 1989, if I remember correctly, 
in the Kingston area. Chances are you already have the 
veligers or adult mussels in that system. If they are not 
there, there are a number of ways that those veligers of the 
zebra mussels are going to get there easily, whether it is by 
boats or turtles or ducks flying and moving. The animals— 
we call it puddle hopping. The Rideau system certainly 
should be looked at carefully, because we refer to it as 
water directly connected to the Great Lakes and it is possi- 
bly already contaminated. Even though there have been no 
adults sighted, that does not mean the organism is not in 
that water chain. There would have to be more detailed 
study. That is beyond my scope. 

Mr Jordan: So the municipalities along that chain of 
lakes are going to be looking at the same problems as other 
municipalities that take their water from the Great Lakes 
system? 
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Mr Mackenzie: Yes. I was listening to the previous 
speakers. Right now you are looking at the lower Great 
Lakes, but what effect this will have on the inland water- 
ways is just as tremendous. Take North Bay’s water sys- 
tem out of Trout Lake; they could possibly have the same 
problem as the city of Port Colborne. 


Mr Waters: I actually represent Muskoka and you 
have mentioned it a couple of times. I have concerns about 
the lakes. One of the things you talked about was mussel 
control stations. What do you mean? 


Mr Mackenzie: Thank you for letting me expand on 
that. The idea would be that in marinas or areas near boat 
ramps there would be an area where the boater would be 
able to pull off to the side of the road or the parking lot, 
away from the water, and treat his boat with a diluted 
spray of chlorinated water possibly. If there are any young 
mussels on the boats that are microscopic in size or veli- 
gers or larvae in the water in the boat, eg, bait wells and 
bilges, if they are exposed to chlorine solution that will kill 
the veligers. 

Boats that come out of the water that have visible mus- 
sels on them are going to require more treatment in terms 
of high-pressure sprays or scraping to get those mussels 
off the water. Most of your boat traffic, though, from boat 
ramp to boat ramp, involves boats that have been in the 
water for relatively short periods of time. A man is fishing 
for salmon in Lake Ontario out of Oakville and next week 
he is in Lake Simcoe fishing for pickerel. It is this type of 
traffic that is more common from the boat users. If a boat 
is in the water long enough to have mussels adhere to it 
and grow to it, it is probably going to be staying in that 
body of water for the season. 

Our design for the control station, one, would be sign- 
age to inform boaters which boaters should be concerned, 
because if you are not going anywhere but back to Lake 
Ontario with your boat you do not have to do anything 
because the water is already contaminated. Two, if the boat 
is going to another body of water, you want to reduce the 
possibility of having that boat carry infectious materials— 
the larvae or the adults. Primarily it would be a chlorine 
spray, flush or rinse that the boat owner could apply to his 
boat or parts of his boat to kill any larvae or small mussels. 

Right after they have settled on a hard surface from the 
larvae stage, they are relatively microscopic for a period of 
a week or two depending on water temperature. Those are 
affected by—as far as I understand it—chlorine spray, be- 
cause they are relatively small and they could be killed by 
the chlorine. But if they are visible in size, then it is going 
to require a high-pressure spray or scraping. 


Mr Waters: What about the one-canal systems—the 
Rideau was already mentioned, but the Trent system? They 
are probably the most susceptible. The boats are put in at 
Toronto or in Lake Erie and they sit there. People get two 
weeks’ vacation and they hit the canal system to make the 
loop. Have you as marina operators looked at any way of 
dealing with that situation? 


Mr Mackenzie: To repeat what I said to Mr Jordan, 
the horse may already be out of the barn as far as the Trent 
and the Rideau systems are concerned. Those two particular 
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strings of lakes or bodies of water are going to req| 
more study, and possibly lead to further recommendat: 
as to just how many boats actually travel back and f 
from contaminated waters to uninfected waters, and th: 
if those waters are now uninfected. There is a good chek 
they already are. | 
Mr Waters: I know in the case of Ottawa they pic¢ 
a boat out of there with mussels on it last fall. So there 
good chance they are there. : 
Mr Jordan: That came in from the St Lawrence. 
Mr Waters: Came up the Rideau system. 


Mr Cleary: I would like to thank you for your pres 
tation, but there is one thing there. We have sailboats } 
they are in almost permanently from early spring. ls 
would you suggest they be cleaned? { 

Mr Mackenzie: Two ways: First of all, if they 
sailboats or the large powerboats that are on the lo 
Great Lakes, normally they do not come out of the w 
until October and then they will be cleaned off at nj 
marinas with high-pressure water sprayers. That will 
move this year’s growth of zebra mussels. i 

Their cooling systems for their engines, depending 
the type of engine, should be inspected certainly as 
whether they need chlorine treatment of the cooling s 
tem while on land. I believe there are some commera 
products already available to treat engine cooling syste} 
If the boat is suffering a problem during the season, the 
could be lifted out at the marina and cleaned off again v 
a high-pressure sprayer. I see no environmental proble 
at all with that, because you are simply using water and 
mussels are going to be deposited on land. The mar 
operator may have a problem with wanting to clean up 
mussels, but generally they are small and they dry oui 
the sun very quickly. It is no worse than oyster shellsit 
clam shells on your beach. 
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Mr Cleary: I can see quite a few problems, especiz} 
on those, but the other thing that has been drawn to y 
attention is people who are renewing their insurance pie 
cies. It states right on them they are not responsible 1 
mussels. , 


Mr Mackenzie: I am not aware of that. If the ins f 
ance Companies are putting that on the policies, I imag? 
they want to protect themselves from, say, engine faili3 
cost. I do not know whether they insure against th’ 
whether it is written out of their policy or not right now. | 

Mr Cleary: It has been drawn to my attention on} 
few occasions lately. | 

Mr Mackenzie: If that is the case, then the bit 
owner will want to take further precautions in terms f 
maintenance to guarantee that his boat is not going tos 
fer from engine failure. Other than engine failure, I do 1! 
see a lot of harm that the zebra mussels are going to do} 















Boats that are left in the water year after year, though, ail 
do not come out for winter storage are going to come } 
against other problems and they are going to require cleani} 
of one type or another. 
























«yj The Chair: Thank you very much for a very interest- 
ais presentation, and particularly from the perspective of 
cating and informing the public. I must thank you for 
willingness to provide your recommendations and 


mmittee in dealing with this problem: 


igh CANADIAN MARINERS’ ASSOCIATION 


The Chair: The next witnesses to appear are the Ca- 
Jian Mariners’ Association. This group will focus on the 
[pact of zebra mussels on recreational boating. Appear- 
; to present on behalf of the association are Thomas J. 
tymbly and William A. Milne. I ask you to come forward 
si identify yourselves and proceed with your presentation. 


!Mr Hambly: I am Tom Hambly, currently the na- 
nal commodore of the Canadian Mariners’ Association. 
)} are a national association of recreational boat owners 
lil we have a deep concern over the zebra mussel prob- 
Wi, What we are going to present today are some possible 
lutions, solutions that are not definite but at least are 
las that we have and maybe some of them can be 
rked on by various organizations. To make that presen- 
gon I have brought one of our technicians, Vice-Commo- 
re Bill Milne, who is our engineering officer, and I 
Juld like him to make the formal presentation. 


$ around. You probably saw some yesterday, but these 
|te taken off the bottom of the Pathfinder, which was in 


the microphone. 


oi Mr Milne: Oh, I am sorry. These mussels that are in 
uit jar—you probably saw some yesterday—are off the 
|hfinder, which was the brigantine hauled out in Novem- 
| in Toronto harbour. That Pathfinder had been all 
und the Great Lakes. These are one- and two-year-old 
,ssels. They have obviously been transporting those one- 
1 two-year-old mussels around the lake. I thought I 
uld bring that. You might notice, when that bottle goes 
und, that there is some red copper paint attached to the 
ssels and I will get into that later on. 

|As Tom said, I am a member of the Canadian 
riners’ Association. I also own a company called Alex 
Ine Associates and that company is partly owned by 
Ovation Ontario. I thought that background may be of 
‘prest to you. 

I would like to open with a quotation that was done by 
dtain R. Scott Misener, who originally owned Misener 
pping lines. When they were putting the Seaway in, 
tain Misener very wisely said to the Seaway authori- 
i, “Just remember, gentlemen, the Seaway when it 
ms will become a two-way street.” Captain Misener 
‘J that 30 years ago and it is interesting that here we are 
ayears later trying to solve problems that Captain Mise- 
j foresaw. That is, I thought, an interesting point. 

|I am going to paraphrase this, by the way, because I 
Nk you guys want to save some time and I am not a 
\d reader. 
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I would also like to acknowledge the Ministry of Natu- 
ral Resources. I think they have done a whale of a job 
jumping on the zebra mussel issue. I do not think they get 
enough accolades for that, actually. They have done a good 
job so far in giving some guidance to this thing. I thought I 
would point that out. 


My company has actually benefited from the Ministry 
of Natural Resources guidelines in the fact that we have 
developed some commercial products that boaters can use 
now to help solve the zebra mussel issue. Team Zebra is 
the name of that commercial product. That will be on all 
the marina shelves and Canadian Tire shelves and what- 
ever this spring. I guess what I am pointing out there is that 
commercial people can kick in pretty fast with solutions. 

Getting to the meat of the issue that we want to present 
here from the mariners, on page 3, the first point was that I 
think we should look at each one of these magic bullets 
that comes out in the media. That is one of the things we 
want to cover. We also want to look at the copper antifouling 
paint situation, and then we would like to drop some posi- 
tive ideas on this committee as well. 

I will start with the magic bullets. The first one was the 
soapberry plant. I have not been here for two days, so 
maybe you heard something about that soapberry plant 
yesterday. Let me digress. Somewhere in Nigeria the 
women were washing their clothes and using a plant as 
soap to clean these clothes, and then they found all the 
mussels downstream died, so of course the media immedi- 
ately picked up on that and said: “Hey, here is the solution. 
The soapberry plant will kill all the mussels.” 

It does, but it also is four times more toxic to fish. So 
what I am saying is when the media comes out with this 
they say, “Hey, here is a magic bullet.” Boaters immedi- 
ately say: “Hey, hold on, this thing has been solved. They 
found a magic bullet, the soapberry plant. We do not have 
to worry about it any more.” I think those magic bullets 
should be very carefully looked at by MNR so that the 
media do not get carried away with them. 

I have put a reference in there if anybody wants to 
follow up on that, the paper that shows the soapberry plant 
kills fish four times faster than it kills mussels. 

The other one out recently was potassium. Potassium 
does kill mussels. What it does is go into the mussel’s gills 
and explodes the gills. The funny thing is, fish have gills 
too. So there again you have a magic bullet being bandied 
about and it can also be detrimental to the rest of the 
environment. Somebody at MNR or Environment should 
look very closely at all these bullets. 

The next point I want to look at is chlorine. We all 
know now that chlorine kills mussels. The Ministry of 
Natural Resources has some very clear guidelines on how 
much chlorine kills mussels. The problem I see is that as 
soon as you put that out in the media, that chlorine or 
bleach kills mussels, I can foresee a dock owner who is 
pretty frustrated—he has a dockload of mussels—walking 
down the dock with two bottles of this stuff and loading 
the environment with chlorine. The amount of chlorine 
you put in is one tablespoon per gallon, not one gallon per 
dock. We have to be very careful that we do not get into 
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overkill with this chlorine, because I do not want to be 
living in the Great Chlorine Lakes. 

Another thing I want to point out is copper toxins. I 
think probably Gerry Mackie said yesterday that copper is 
one of the things that mussels do not attach to; that is, a 
pure copper plate, they will not attach to that copper plate. 
In fact Gerry does testing of my products in Lake St Clair. 
They do attach to any other hard surface. Actually they 
will attach to fibreglass, although I know one of the chaps 
at OMOA said they will not. They will attach to any hard 
surface, be it concrete, fibreglass, metal, wood, you name 
it, they are on it, except copper. But here is the problem 
with copper: Canada’s inland waterways have said that six 
parts per billion of copper is lethal to trout. 

If you start counting that up, if there are 2.4 million 
registered boats in Canada and every one of these boaters 
puts a gallon of copper on his boat, we are now dealing 
with 5,000 tons of copper antifouling every year. They 
have to pull the boat up and scrape it all off. Where is that 
copper antifouling going? At 5,000 tons of it, how much of 
that equates to six parts per billion? It starts to go a little 
haywire. 
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In fresh water I do not think you need copper antifouling 
paints. Yes, in salt water, on barnacles you need it, but in 
fresh water I do not think so. I think our recommendation 
is that you just say to the boat owner, “If you want to drive 
a boat, I’m afraid you have to clean your boat three times a 
year now instead of once a year.” It is that simple. Protect 
the environment; keep the copper antifouling out of the 
environment. Copper is considered a heavy metal just like 
tin or mercury or zinc and just not the way to go. I have 
been a scuba diver for 30 years and I have been watching 
Ontario’s water and the reefs. Believe me, there is a big 
difference in the last 30 years. 


Mr Ruprecht: In what way? You say there is a big 
difference. 


Mr Milne: I used to dive in Tobermory 30 years ago. 
Those wrecks were pristine at that point; the water was 
very clear. Now when you dive on those wrecks at 
Tobermory, you probably have about yea much, three 
inches, of muck on there, and who knows what is in that. 

Chlorine pucks are one of the ways of keeping zebra 
mussels out of engines. This is a big problem, because as 
soon as you put your boat in the water, 10 minutes after 
you put your boat in the water you can have mussels up 
that engine, up that intake. They like to go for a dark spot, 
first of all, so the first place they are going to go is in that 
intake. You can turn around and pull that boat out of that 
lake 10 minutes later and you have zebra mussels in there. 
They will live 14 days out of water, so you can transport 
them many, many miles. 

One of the ways of getting around that is to use a 
chlorine puck. There are always these sort of what I call 
kitchen chemists around. They are suggesting they hook a 
chlorine puck on the engine so that it is near the intake and 
the mussels will take off and go somewhere else. But hold 
on a minute. How many chlorine pool pucks can we have 
In our waterways? I am not sure if that is the answer. 
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Incidentally, I was at the University of Ohio confere 
about 30 days ago on mussels and one of the ch 
brought up ptomaine poisoning. If you get a whole bu 
of dead mussel bodies around, you can create ptomz 
poisoning. I would think that probably the marine opera’ 
would be very interested in that because it does not t 
much. You will be down hauling your anchor out and lick 
your lips and the next thing you know you have ptome 
poisoning. I think the Ontario health authorities sho 
look at that. 

Are you chuckling because it is good news? Our gi 
news is coming. 

Let me give you some alternatives to the toxins. Ont 
them which the Ministry of Natural Resources suggest 
a polymer wax. It is a silicon-like wax. Yes, the musy 
will attach, but it is 10 times easier to clean them off 
bottom of the boat. That is a good alternative to the cop 
antifouling. 

The best thing to kill mussels is hot water. Water at 
degrees Fahrenheit kills mussels. That is the most ecos' 
way of doing it. In fact, within a month there will 
commercially available a bag. You can actually pu 
baggie around your engine. This solves the problem of. 
boats having to transport mussels inside their engines. 

When you are finished boating for the day, you sim 
slip this bag over the engine, put the engine in neutral ; 
run the engine. The exhaust water, which is hot, mt 
higher than 100 degrees Fahrenheit, now is recircula 
through the inlet and you have killed all the mussels int) 
system. You go home and you leave the bag and whate 
around your engine. That is a simple way of doing it 
you go out for a spin on the lake, you take the bag off, 
for a spin, bring it back and then repeat the process. } 
will not be transporting mussels if you use the zebra | 
on the back of the engine. 

What we are looking at in the Mariners and my compi 
are methods of controlling the mussels without getting 
volved in toxins. That zebra bag is a very effect 
method. It costs a boater about $89.95 for a bag, but tha 
the price of doing boating. | 


Mr Ramsay: Where can I get one? 


Mr Milne: We have sold one already. Any more? 

Getting to our positive suggestions, there is a ze! 
mussel clearinghouse in New York—I have put the addr: 
here—which I thought was a good idea. Anything on zel 
mussels goes into this clearinghouse and these people ¢ 
seminate all the data and send them back out again. I th’ 
MNR could be perhaps the zebra mussel clearinghouse | 
Ontario. 


I see that we could actually turn this zebra mussel thi 






























I think anything Ontario Hydro does should be ma 
public to the group so that private enterprise can pick. 























q what they are doing and use that. That is a thought. For 
tance, I read something the other day saying that nicotine 
jis zebra mussels. Interesting. We have a lot of tobacco 
imers in Ontario out of work. 

| Interjection: It kills everything. 

‘Mr Milne: Yes, it kills everything. There is a point 
it somebody who is handling this as a central body could 
ur; “Okay, let’s look at nicotine. Is it going to kill the fish 
"2 Is it going to kill the people?” The University of 
lronto is doing research on the barnacle-like glue that 
ise mussels put out. Did anybody describe the glue to 
1 guys? 

i What a mussel does is he puts a foot down on a surface 
tl he actually draws the moisture away from that surface 
now he really has a dry portion that he can start using 
{ glue. He takes a two-part epoxy and he exudes it 
ough this foot on to the surface. If it is a fibreglass 
face, which is somewhat porous, that glue just goes 
ht in there; it loves it. The same with concrete or wood. 
they actually exude this two-part epoxy into the thing. 
iw they are stuck. They can actually come along a year 
tr and say: “Hey, hold on. I don’t like this lunch area,” 
fi they can send an enzyme down their leg and let that 
€ go. They can let go and drift off and attach some- 
yere else. 

j In fact, I was at a fishing club, the Labatt’s fishing club 
~ondon. One of the chaps backed his trailer in the water 
yh his boat on it and went for a beer and a sandwich, and 
shour later that thing was loaded with zebra mussels. In 
i? hour there were thousands and thousands on there. 
zy had been sitting somewhere else and thought, “Hey, 
dd on a minute. That looks like a real picnic,” and they 
wed. 


| Mr McLean: If he put some of that wax on his boat, 
lybe they would not have gotten there. 


Mr Milne: Do not let me fool you now. Even if you 
the wax on your boat, you are still going to get attach- 
nt. I am saying it is 10 times easier to clean. 

0 
Another point I do not know if anybody has pointed 
, but I think Marilyn Churley mentioned that Lake Erie 
‘learing up and looking real good. The problem is that 
th one of these mussels will filter one litre of water. 
ty use half of the plankton for food, the other half they 
|in a mucus-like ball and they spit it back out again; 
| do not want it. In that mucus ball are all the toxins 
ycentrated. They did not want to eat that because it had 
ins in it. Now the fish come along and eat that and the 
ins go straight up the chain into the fish and birds and 
atever. So, yes, you are clearing out Lake Erie, but you 
| Passing all those toxins directly up the food chain 
ih faster than ever before. What looks on the surface to 
‘learing the environment may be creating other problems. 
Zebra mussel shells are an excellent source of calcium. 
iybe we can grind all these damned mussels up and start 
ing them as Ontario fertilizer. There could be an indus- 
there. Believe it, because there are going to be a lot of 
psel shells. It could be a multimillion-dollar windfall to 
|ario. 
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I guess I am saying on page 9 that both myself and 
Canadian Mariners would like to participate in any pro- 
gram that comes out of this meeting or any positive ideas. 
We have a feeling that this thing can turn into a win-win 
situation if we really work at it as a team. 


Mr Ruprecht: That was quite an eye-opening presen- 
tation, Mr Milne. The thing I regret is that I did not have 
your two pages of products attached to my copy that you 
sent around. But I like your idea of turning this into a 
win-win situation. How would you like the title of zebra 
mussel commissioner? 


Mr Milne: Captain Zebra. We actually appointed a 
Captain Zebra to go around and talk to ‘all these fishing 
tournaments. He is a young student out of Laurentian Uni- 
versity, so the job is taken. 


Mr Ruprecht: That is where I went to school. 

You are listing a whole litany of problem areas, from 
chlorine to copper toxins to tin antifouling agents, I guess, 
chlorine pucks, ptomaine poisoning, polymer wax, hot 
water, and on the litany goes. What I would be interested 
to find out from you is whether you have a pamphlet with 
you or more information on what you term the ministry 
guideline of applying a very low dosage, less than 1% 
chlorine, as an effective killing agent to zebra mussels? It 
is supported, I guess, or printed by the Ministry of the 
Environment. Do you have that information? 


Mr Milne: It looks like this. 
Mr Ruprecht: And it is on there? 


Mr Milne: I believe it is on here. Yes, here it is: 15 
millilitres of bleach per 4.5 litres of hot soapy water, one 
teaspoon per gallon. 


Mr Ruprecht: Is this pamphlet supposed to go to the 
public? 

Mr Milne: Yes. That is why I said they have been 
doing a good job on this zebra mussel thing. 


Mr Ruprecht: That brings me to the next question, 
which is worrisome to you. You indicated—I suppose 
based on this pamphlet as the effective killing agent—you 
foresee that many of the boat owners or dock owners 
might want to take this seriously, misinterpret it or misread 
it and then go in with gallons of bleach or chlorine and go 
at it that way. Have you got any more information on this? 
Have you seen people do this, or do you suspect they 
might do this? 


Mr Milne: No, I am kind of looking ahead. With most 
chemicals people tend to overkill. They think if one tea- 
spoon per gallon does it, boy, the whole gallon is really 
going to do it to them. 

Mr Ruprecht: Thank you. Can I keep this? 

Mr Milne: Yes. 

Ms Churley: I too am very intrigued by your products 
listed in the back, Zebra Wax, Zebra Rinse and Zebra Re- 
mover, but I do not have the qualifications to assess the 
usefulness of these. What I would like to say is that I am 
very pleased to see people looking at less toxic ways to 
approach the problem. 
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I am interested in your methods of education in terms 
of the question just raised around overkill, the overuse of 
chemicals. I am very interested in a lot of the kinds of 
regulations that are going to have to come up around boat- 
ing which will require education. For instance, I am sure 
you are familiar with the term “grey water,” which is very 
much going to have to be an issue of education because 
how can you enforce? I guess to some extent it is the same 
thing in zebra mussels, that there is going to have to be an 
awful lot of education involved, and the previous deputant 
spoke about that. 

How effective do you see the educational process 
among boaters? I guess they see it as in their self-interest 
in this case, and with grey water as well ultimately. That is 
a loaded question, is it not? You do not have to answer the 
grey water part. We will leave that out of it. 


Mr Milne: I am in the toilet chemical business so I do 
understand the black water and grey water. 


Ms Churley: You know exactly what I am talking 
about then. 

Mr Hambly: Bill is going to give you a copy of one 
of our newsletters. That was last summer’s newsletter. We 
have been working on this zebra mussel problem for 
slightly longer than two years. What we have been doing is 
publishing in our quarterly newsletter to members the 
problems involving the mussel, sort of educating our 
members as to where they came from, what they are doing 
and what is likely to happen and how to handle them. The 
information is slowly coming in and we are slowly getting 
more of it out. That newsletter you see there has a one- 
page article on it, “Mussel Havoc in the Great Lakes.” 
There have been two or three other articles in past newslet- 
ters. We are keeping our members up to date and giving 
them ideas on how to handle it with their own boats. 


Ms Churley: Are you finding a good response to the 
educational component among boaters, or are they the 
same as any other interest group? 


Mr Hambly: They are frustrated. Our members are 
frustrated in that everything costs them money and every- 
thing is more trouble. Some of our members are older and 
they do not want to pull their boats out two or three times a 
year and clean them off, because they are 40-foot or 50- 
foot boats. It does not bother the younger members, who 
seem to have the smaller boats and the faster boats and the 
muscle boats, very much. They just pull them out and 
clean them. The members are basically frustrated in that 
this is a problem that has come on them which they are 
having trouble dealing with. We are all going to have to 
get used to it, that is all, because it is here to stay. 


Ms Churley: You might suggest that some kind of 


regulation is needed to get beyond the volunteer and the 
education. 


Mr Hambly: I do not know. I hate to recommend 
regulations, but it may come to that. 


Mr Milne: One of the things that I have tried to do is 
get to each one of the media. There are a lot of marine 
magazines in Canada—let’s put a figure of 25—which all 
relate somehow to fishing or tackle or boats. I have been 
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asking the editors of each of those magazines to have 
monthly page where they can educate people. Unfor 
nately you have to have somebody who is going to pay 
that page. Perhaps that is a way of education: To he 
funds put aside for those magazines so that they can pu 
page of education in each month, not the same page | 
update them both, on zebra mussels and grey water. 
What we are doing on that Team Zebra product line- 
just happen to have brought some. The wax looks like th 
One of the things we have done is put a proactive sticl 
on the bottles so that when a person buys that Zebra W 
he peels that sticker off and sticks it on the side of his b’ 
or his trailer. That then allows the lake owner or the ¢ 
tage owner to say, “Hey, hold on a minute, this guy 
participating or has some knowledge or at least is c 
cerned.” That is one of the ways we are trying to educ’ 
the people, as well as do a little marketing on the side. 
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Mr Klopp: You brought in chlorine and the fact t 
we hear about a magic bullet. You are quite right. I he; 
about chlorine a year ago, just dump the chlorine. I 
glad you pointed out to MNR that it is a good thing it] 
written up that thing that says you only need one tat 
spoon. I am glad you brought that up and I am glad tl, 
have taken the time to write it in their remarks. One th’ 
which might help a lot of us on ideas of what we 
learning: You brought up that Ontario Hydro has spent: 
million. The fact is that they spend about $1 million a y 
and they are doing $1 million a year for the next li 
while. It is not that they have spent $9 million alrea, 
because we do not need to insult anyone, and I am s° 
you do not want to. 


Mr Milne: Sorry, I meant a budget of $9 million. 


Mr Klopp: In fact, a lot of the things that you hi 
talked about, electricity and cobalt-60, they are studyi 
We heard reports this morning that they are a long way «| 
I am interested in nicotine. Have you got some data 
back that up? : 


Mr Milne: Yes. I do not have it here today. | 
Mr Klopp: I would like that sent along to the comn} 
tee, or send it to anyone in MNR if they have not got it. | 
Mr Milne: My research guy has that. No problem. | 
The Chair: Thank you very much for taking the ti} 


to be with us and provide your perspective. It was a v 
interesting presentation. 






















FEDERATION OF ONTARIO COTTAGERS’ 
ASSOCIATIONS INC : 

The Chair: Next to appear is the Federation of (| 
tario Cottagers’ Associations. The federation will focus! 
the impact of zebra mussels on everyday cottage 1} 
swimming, fishing and water supply. Appearing on bel 
of the federation is Steve McKelvie, with, obviou! 
someone else. | 


Ms Anthon: I will introduce myself. I am Rejea’ 
Anthon, past president of the Federation of Ontario (' 
tagers. I will just bring you up to date on what and who: 
are. We do not bring any products to sell except our past! 
















our concern to work with a committee such as yourself 
olving this critical issue. 
The Federation of Ontario Cottagers’ Association is al- 
t 30 years old now. We were formed as a result of 
jer-based property owners coming together with common 
srests and issues and concerns. We certainly have a var- 
agenda, including municipal election issues, taxation 
, but primary is the environmental issues. 
We have been aware, certainly, of the zebra mussel 
lem and how it can penetrate all of the inland lakes 
, how we might have to deal with it. Our primary 
hod of circulating information is through our member 
‘sciations. We have approximately 450 associations as 
nbers of the federation. We are aware of at least that 
ay more and we can contact them if necessary. Through 
se associations, of course, we have 50,000 at least di- 
=. persons we can contact. Those are the property own- 
t not including all the family members we can influence 
reach. In the Cottage Life magazine that perhaps some 
vou have seen, we have pages dedicated to the work of 
federation, and we have already raised the issue of 
ra mussels through that magazine and intend to do 
re. 
Cottage residents contribute much to the local and pro- 
cial economy and we are interested in the conservation 
yur natural heritage and its varied use for all citizens. 
CA unites cottagers and cottagers’ associations in Ontario 
i purpose of dealing with governments and organiza- 
(is with respect to the protection of water resources, to 
ote effective legislation, safe boating, assist in the 
servation of fish, fowl, game and all natural resources, 
trol of pests and noxious weeds, preservation of trees, 
bs and wildflowers and other activities with respect to 
cage life. 
We do appreciate this opportunity to present our views 
the spread of invasive flora, fauna and other organisms 
yugh Ontario’s natural environment. We have been 
Je aware that there are at least 100 identified exotic 
bies, Some, as I understand, have yet to be identified as 
hat real threat they might pose to our environment. So 
| want to especially plead for controls on any future 
(ential invasion of exotic or invasive species. 
‘We are all volunteers to this organization, so we do not 
lig any research or particular expertise to this committee. 
( are representing individual persons and property own- 
‘and people who just care in general. I will let Steve 
lain just what our concerns are and what we might 
)ymmend. 


Mr McKelvie: Our comments are divided into two 
ions, zebra mussels and purple loosestrife. As Jeanne 
tioned, there are others out there that we do not know 
jut yet or at least do not know the effects of yet. They 
y have to be dealt with at a later date. 

As others have mentioned, this brief was written on the 
is that the previous submissions have familiarized the 
‘Amittee with zebra mussels and purple loosestrife’s 
‘kground. We will be focusing on how zebra mussels 
1 be impacting on cottagers. Hopefully, some of the 
gestions we have might help prevent future environ- 
tal invasions. 


e 
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From our point of view, we see the cottage owners as 
battling zebra mussels on the front line. Cottagers depend 
on lake water for swimming, fishing, boating, aesthetic 
values, and, in many cases, drinking water. So we will be 
presenting some recommendations to help us in this battle 
with zebra mussels and other invaders. 

We see purple loosestrife as a more widespread problem 
affecting all of Ontario. FOCA is also interested in the 
wetlands, and we are particularly concerned about purple 
loosestrife. As many wetlands have been already lost or 
damaged we feel that now is the time to draw the line and 
say, “We have to keep the wetlands we have.” 

First, dealing with zebra mussels, as has been men- 
tioned, zebra mussels will attach to most structures along 
the lake or river shoreline. The experience in Lake Erie has 
been that windrows of zebra mussels have been washed up 
on shore. This is not a pleasant sight and the impact of 
walking along the shore in front of your cottage with all 
sorts of zebra mussel shells and cutting your feet would 
not be very pleasant. Also, as they do accumulate all sorts 
of materials in the water, if you happen to cut your feet it is 
not hard to imagine how you could get some sort of infection. 

Another problem cottagers will be experiencing is the 
effect of zebra mussels on fishing. Zebra mussels feed on 
microscopic plants, and that is a real interference to the 
current food chain. The zooplankton which normally feed 
on the phytoplankton are going to be interfered with. The 
zebra mussels will remove much of the phytoplankton. We 
can see that all the good work the Ministry of Natural 
Resources has done in establishing fisheries in many lakes 
will be ruined. We have heard of fish that can thrive on 
zebra mussels, but we have not heard yet that any of the 
traditional Ontario game fish can thrive on them. 

In addition to interfering with the food chain, zebra 
mussels can affect the experience of fishing at the cottage 
in other ways. Studies have shown that zebra mussels in- 
crease the clarity of the water, and this increasing clarity 
may damage the conditions for walleye in their spawning 
areas. Walleye are very sensitive to light, and if the water 
clarity increases the amount of light increases, and the 
walleye will have to move to a different area to spawn. We 
say they might move to a different area. Depending on the 
way the lake is, there may not be another area to move to. 
In a very deep lake perhaps they can move to a new area, 
but there may be some lakes where the walleye fishery 
will just disappear. 

1520 

Another problem is that zebra mussels attach to stones, 
cobbles and boulders at the bottom of the lake. These are 
the areas that the lake trout and other fish like to spawn on, 
so that could cause some problems. So we can see many 
ways that zebra mussels can really have a dramatic effect 
on fishing in many of our cottage lakes, and we are quite 
concerned. 

With regard to boating, you have heard presentations 
regarding boating, and we would share most of the con- 
cerns that others have mentioned. Zebra mussels can be 
found on the hulls of boats. The roughness on the outside 
of the boat will increase the amount of drag on the hull and 
reduce the boat’s speed and efficiency. While we would 
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argue that reducing boat speed is probably a good thing, no 
one can support reduced fuel efficiency. 

The problem of removing the zebra mussels from the 
hulls of boats appears to us to be very difficult. Most of the 
measures for removing the zebra mussels involve taking 
the boat out of the water. One method is to wash the hull 
with bleach and soapy water, but this has to be done a 
good distance back from the lake or the bleach and the 
mixture will run into the lake. That solution may be suit- 
able for small boats, but for large boats, it is very difficult 
to imagine every weekend taking the boat out of the water, 
washing it off and putting it back in. Perhaps you do this 
on Sunday, and you come back to your cottage next Friday 
and you have the same problem again. We feel that in 
some cases the cleaning of the boats just will not happen. 

The guidelines that the Ministry of Natural Resources 
puts out says that the best tool for removing zebra mussels 
from boat hulls is a paint scraper. As we say in our presen- 
tation, does this mean that cottagers have to scrape their 
boats all summer long? We go to the cottage for rest and 
relaxation. Also, the guidelines warn us to be careful, as the 
shells can be very sharp and we can cut ourselves. It does not 
sound like a very enjoyable way to spend a weekend. 

On wood, aluminum and steel boats, zebra mussels 
remove the first layer of paint when they attach. The 
guidelines advise us to scrape down to bare wood or metal 
and to repaint. We think boating would suffer as a major 
industry if all that maintenance is necessary. 

The removal of zebra mussels by high pressure water 
or steam cleaning is beyond the capability of most cottagers. 
Removal of the boat from the water to let the mussels die 
will only work if the weather is hot and dry. This is also 
only a possibility with small boats that are easily removed. 

Unless a coating can be developed that works effec- 
tively to prevent the adherence of zebra mussels to the hull 
and all other parts of the boat that come in contact with the 
water, boating at the cottage may disappear. 

In addition to the problems with boat hulls, there are 
problems with boat engines. During the veliger stage, 
zebra mussels may be drawn into the boat engine’s cooling 
water system. If the engine is left idle for a period of time, 
colonization may occur in the cooling system. The cooling 
passages would become blocked, leading to engine over- 
heating, with the possibility of major damage to the en- 
gine. To our knowledge, no engine manufacturer has put 
anything on the market to prevent this scenario. 

These problems with both hulls and engines will be 
particularly hard on those cottagers who have to rely on 
boats for access to their cottage. Other cottagers may be 
forced to give up boating due to the cost and inconve- 
nience of dealing with zebra mussels. This would have a 
very disastrous effect on the marinas whose livelihood is 
closely tied to boating. 

Boat navigation can also be seriously affected by zebra 
mussels. Navigation and marker buoys have sunk under 
the weight of zebra mussel encrustations. Docks, pilings 
and ladders can also become covered with zebra mussel 
encrustations, making them difficult to use. It is also possible 
that those facilities could be corroded due to the problems 
with the excretion from zebra mussels. 
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We have sort of tied some of this stuff together, lookit; 
what the aesthetics of this thing could look like. If} 
imagine a lake that has become home to millions of Zin 
mussels, you will see that the water becomes very cj 
making it easier for us to see that non-game fish I 
become common. Diving ducks will constantly, 
squawking as they feast on zebra mussels. Duck ex'g 
ment will be everywhere. The lake shore will be strj 
with wind-rows of zebra mussel shells washed up on} 
shore by wind-driven waves. Around the edge of the } 
will be numerous boats and engines abandoned by 1} 
owners due to the cost and time required for upkeep. Dj 
at the abandoned marina, old docks are slowly sinking * 
the weight of zebra mussels. | 

Kids no longer swim in the lake because of the 
they get on their hands and bodies. The few kids 1 
cautiously venture into the water find that wearing shoe; 
least protects their feet. Mostly they sit around with 1} 
parents and wish that someone would finally buy the ¥ 
tage so they could stay in the city and hang around ' 
their friends at the mall. The parents are hoping that so‘ 
body will buy the cottage as well. Perhaps that is a || 
extreme, but each one of those things taken together ci| 
result in that. 

Earlier this afternoon you had some people from) 
Municipal Engineers Association talking about the pi 
lems they have dealing with water intakes. Well, m! 
cottagers will have that problem in spades. Our intake! 
and many of the cottagers take their water from the lak: 
have diameters of 25 to 40 millimetres. The problems 4 
the municipal people have—their pipes are 36 inches, | 
larger in many cases. With our pipes being only 25 tc 
millimetres in diameter, one zebra mussel can grow up ti 
millimetres in diameter, so you can see we have a probli 

Most lake intake pipes have a filter with a foot vel 
The filter is designed to keep fish out of the water syst | 
not zebra mussels. The filter will keep out a full-grg 
zebra mussel; however, full-grown zebra mussels do 
swim. The zebra mussels will enter the water supply | 
tem in their veliger stage and then adhere to the pipe F 
or the pump casing. If there is no discharge filter, then! 
whole cottage water system will become plugged. Wi 
the cottage water system is drained in the fall, the zy 
mussels in the water system will die. When the water 
tem is started up again, the decayed flesh parts of # 
mussel will cause severe taste and odour problems. i 
also possible that these dead zebra mussels will ce 
health problems. | 


At the time of this writing, a proper filtering syster @ 


prevent zebra mussels from entering the cottage water ‘| 
ply system does not exist. One solution that would wi 


{ 


With respect to conclusions we have made with res}! 
to zebra mussels, we believe that battling zebra mus’! 
will be difficult. The battle may not be winnable. The” 
viets have been fighting zebra mussels for 200 years'| 
October 1990, Soviet scientists told the Congress } 
American scientists to abandon any hope of eradicating/ 









i bra mussel and learn to co-exist with it. Due to the pro- 
‘ic nature of zebra mussels, the Soviets are probably cor- 
a in their assessment. 

As we do not have the tools or techniques to co-exist 
ith the zebra mussel, at least at this point, we must con- 
\\ nue to prevent the spread of zebra mussels. Cottagers are 
geneny on every lake in southern Ontario. This can be 

jewed as an advantage or a disadvantage. On the plus 
ide, we can watch every lake for the spread of zebra 
: read On the negative side, we ourselves may cause the 


read of zebra mussels. The Federation of Ontario 
‘ottagers’ Associations will provide every assistance it can 
| { fight zebra mussels. FOCA can provide a quick, effec- 
ve means of communicating with those on the front line 
‘the battle with zebra mussels. 

What is known, or rather believed to be known, sug- 
i psts that zebra mussels will not be present or will not 
rive in all lakes. Lakes that are poor in phytoplankton 
t}yoduction, such as many of the oligotrophic lakes in On- 
il irio, may not support a large zebra mussel population. It 
: been reported that zebra mussels do not reproduce well 





the pH of the water is less than 7.4. The zebra mussel 
quires calcium to form its shell. Thus lakes with low 
ilcium concentrations may be somewhat resistant to 
i :bra mussels. Due to finite resources, it may be prudent 
| focus on lakes that may be susceptible to zebra mussel 
| Vasion. 
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|| Most of the work done to date has been by large utili- 
2s on both sides of the border. More work must be done 
| ith respect to issues that we have raised in this brief. 

The problem with zebra mussels cannot be solved by 
| € province of Ontario alone. All authorities at all levels— 
| ovincial, state and federal—on the Great Lakes must be 
| volved. The International Joint Commission on the Great 
akes would appear to be the ideal lead agency or clearing- 
| duse. 

_ The invasion of zebra mussels from foreign countries 
} not the first or certainly will not be the last until ballast 
} xchange regulations are in place throughout the Great 
akes. Other invaders may prove even more difficult to 
| attle. 

| Some of the specific recommendations that we have 
| ith respect to zebra mussels are: 

1. The province of Ontario should convene a meeting 
)f all federal, provincial and state governments on the 
_ Teat Lakes, with the goal of establishing a new agency or 
2signating an existing agency to distribute information 
id co-ordinate actions against zebra mussels; 

| 2. The province of Ontario should urge the govern- 
tents of Canada and the United States to establish ballast 
ater exchange regulations for ships entering the Great 
akes without further delay; 

_ 3. The province of Ontario should provide practical 
lethods of co-existing with zebra mussels. Protection of 
(dividual water supply systems should be a high priority; 

_ 4. In order to devote its efforts wisely, the province of 
Intario should determine and publish the sensitivity of 
arious water bodies throughout the province to support a 


—— 
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thriving population of zebra mussels. A similar guide was 
published for the sensitivity of various lakes to acid rain: 

5. The province of Ontario should set aside funds for 
the implementation of zebra mussel control strategies; 

The second part of our presentation deals with purple 
loosestrife. 

Purple loosestrife is a plant that has been in North 
America for almost 200 years. Only recently, however, 
have we recognized its potential to cause widespread dam- 
age to our wetlands. In fact, purple loosestrife has been 


sold by some nurseries. Even the professionals were 
fooled. 


Every year each purple loosestrife will produce hun- 
dreds of thousands of seeds. These seeds can be spread by 
wind, water or on the plumage of birds. The seeds are very 
hardy, remaining viable for up to three years. The seeds 
grow on wet, muddy lands as found in wet meadows, river 
floodplains and damp roadsides. By the fall of the year, the 
purple loosestrife has established a tough rootstalk. This 
tough rootstalk will survive the winter. In the spring, purple 
loosestrife will sprout from the rootstalk and continue to 
grow and thrive. Thus its ability to produce large quantities 
of seeds and also to be able to survive the winter makes 
the purple loosestrife very successful at spreading across 
the province. 

Purple loosestrife is so successful that it is quickly 
overtaking many wetlands. The thick wet root system al- 
lows the purple loosestrife to physically strangle other 
plants. This will create a monoculture in the wetlands. 
Many of us have already seen large areas completely taken 
over by these rather attractive purple invaders. 


Purple loosestrife has a tough, woody texture that is 
not favoured by many foragers. Thus the foragers ignore 
the purple loosestrife and eat the plant beside the purple 
loosestrife. This action also helps to reduce the competi- 
tion for the purple loosestrife and allows it to expand at an 
even faster rate. Ultimately, the density of purple 
loosestrife becomes so high that the animals move out. It 
has been reported that purple loosestrife has destroyed 
190,000 hectares of wetlands in the United States. 

As we have noted, purple loosestrife is not new to 
Ontario or, in fact, the provincial government. A 1982 pub- 
lication entitled Ontario Weeds was issued by the Ministry 
of Agriculture and Food, in which the purple loosestrife 
was noted as being introduced from Europe but now 
widely naturalized. What seems to be happening now in 
our wetlands with regard to purple loosestrife seems un- 
natural to us. Methods must be found to control this weed, 
or wetlands, as we know them, will be destroyed. 


Perennial weeds such as purple loosestrife are difficult 
to eradicate, as it is necessary to prevent their spread by 
seeds and to destroy the underground stem and root sys- 
tem. It is our understanding that traditional agricultural 
herbicides have not shown encouraging results. Herbicides 
that work on purple loosestrife also affect other desirable 
plants. Mechanical methods such as mowing and burning 
have not proven successful. Biological methods may hold 
some promise. Some weevils feed on purple loosestrife. 
But will we simply trade one problem for another? 
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The control of weeds in the province of Ontario is 
governed by the Weed Control Act. The act states, “Every 
person in possession of land shall destroy all noxious 
weeds on it.” Purple loosestrife is not classified as a nox- 
ious weed under the Weed Control Act. Weeds are classi- 
fied as noxious for several reasons. Some are noxious 
because they cause injury to people, some because they 
increase crop disease, others because they reduce crop 
yield and are difficult to control or have seeds that blow in 
the wind. Destroying our wetlands would represent a true 
environmental disaster in the province. 

Control of purple loosestrife is obviously a concern; 
however, we have a deeper concern. Given that purple 
loosestrife has been in Ontario for many years, why has 
purple loosestrife only become a serious problem now? 
What has happened? Are there currently unknown forces 
at work changing the environment such that purple 
loosestrife can now thrive? What other presently benign 
plants may be poised for widespread growth? These are 
questions for which we can offer no answer. However, we 
urge the government to review the problem of purple 
loosestrife from this frame of reference. 

I will skip on to the recommendations that we have 
regarding purple loosestrife. We recommend that: 

1. The province of Ontario should add the purple 
loosestrife to the list of noxious weeds as defined under 
the Weed Control Act; 

2. As the administrator of the Weed Control Act, the 
Ministry of Agriculture and Food should become involved 
in the implementation of the control strategy for this plant; 

3. The province of Ontario should initiate a public edu- 
cation campaign to promote an understanding of the prob- 
lem, with suggested control measures; 

4. The province of Ontario should support research 
necessary to develop control strategy for purple 
loosestrife; 

5. As the purple loosestrife has only recently begun to 
spread at a high rate, the province of Ontario should deter- 
mine what environmental factors have stimulated this re- 
cent widespread growth. 

Thank you very much. 


The Chair: Thank you. We will move to questions. 


Mr Ruprecht: Thank you to the federation for its 
hard work to come up with these many recommendations. 
I only have one question really, and that pertains to your 
comment on page 4 of your presentation: “In June 1990 
the Ontario Ministry of Natural Resources published 
guidelines for dealing with zebra mussels.” I have a copy 
of the guidelines given to me by the Canadian Mariners’ 
Association, and in these guidelines, you are quite rightly 
pointing out that the method the ministry suggests is to 
wash the hull “in a mixture of bleach and hot, soapy water. 
It was noted that this should not be done close to water 
bodies or sewers in case the mussels and/or the residual 
bleach could be returned to the water. This solution may be 
practicable for small trailerable boats but for large boats, 
hauling out, followed by transport to a remote location for 
washing every weekend, is difficult and expensive.” You 


are concluding that this will not happen. Could you t 
this committee what, in your estimation, will happen? 
Mr McKelvie: In my personal opinion, if the zeb 
mussels become such a problem, I think the amount 
people who are interested in boating will greatly diminist 
Mr Ruprecht: That is one of the conclusions. The 
what is the other conclusion in terms of washing the bo 
hulls with bleach or chlorine? | 
Mr McKelvie: I think you may find that the boats ju 
stay there, that if you are interested in using the boat eve) 
weekend and if every weekend you have to take the bo 
out of the water to do something with it, if the motor | 
breaking off the hull, I suspect the boats will be taken o:! 
of the water and put in storage. | 
Mr Ruprecht: Or taken out of the water and cleane 
right on the spot. 
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Mr McKelvie: That is possible. You may find th 
somebody may say, “Well, you know, what I’Il do is I’ll get 





sponge and I’ll fill the sponge full of bleach and I’ll stand 
the lake and put it on right there.” That is a possibility. 
Mr Ruprecht: That would be certainly of great 4 
cer to you, would it not? 
Mr McKelvie: Yes. | 


Mr Ruprecht: Can you consequently think of ar 
other way to do this? Did you give any thought to tha! 
This is very tough, I know. 

Mr McKelvie: As we said, the Soviets have bel 
dealing with this for 200 years and they have not solved i 
The Ontario government and the people on this side hay 
been dealing with it for three years. 


Mr Ruprecht: This could cause great damage. 
Mr McKelvie: I believe so. 


Mr Waters: I have a bit of an interest, coming fror 
Muskoka. Are the cottage associations doing any form ( 
education with their members and non-members on th 
lakes? I know full well that not everyone belongs to th) 
associations on a given lake. Are you, as an umbrell! 
group, or are the individual associations doing much edt 
cation on their own? i 

Mr McKelvie: Yes, we are. This spring we are havin! 
a seminar in the middle of April and zebra mussels will t! 
on that. As Jeanne mentioned, we have a few pages in > 
cottage-related magazine, Cottage Life, that we have at’ 
cess to. There will be an article regarding zebra mussels | 
I get it submitted before 7 February. So we are active i| 
trying to get the information out. 

As a matter of fact, we did some work with the Ministr'| 
of Natural Resources this past year where the ministr’ 















We will do whatever we can. We are interested in gettin’ 
any information we have out to our member associations. | 
The Chair: I have a question. In terms of purpl, 
loosestrife, what in your opinion would be the level ¢| 
awareness of your members in terms of the problems c: 





















urple loosestrife? Second, in your opinion, what would be 
le level of awareness of the general public? Third, if we 
ere to embark on a communications strategy, what types 
/ communication would be most effective, in your view? 

| Mr McKelvie: Okay, with respect to your first ques- 
pn, definitely I have sensed more interest by our mem- 
trs in zebra mussels than purple loosestrife, I would say 
jobably running four or five to one in favour of zebra 
ussels. There is a noticeable difference in interest. 

I would say that cottagers are all quite interested in the 
gvironment, so I would say that our interest is probably 
Igher than the general public because I think the general 
ublic does not see purple loosestrife as a problem. I can- 
pt recall any non-cottaging persons mentioning anything 
| conversation. You see very little written in the general 
jess on purple loosestrife. There seems to be a lot in the 
lamed publications but in the newspaper there is rela- 
ely little compared to zebra mussels. 

| The best way of getting the information out? I think the 
hinistry of Natural Resources has done a very good job of 
+ everyone to the problem of zebra mussels. I think 
2re are probably not too many people in the province 
M10 are unaware of zebra mussels, and I would think if for 
istance the Ministry of Agriculture and Food undertook 
srt of the same kind of program that the Ministry of Natu- 
| Resources did last year in getting out guidelines and 
i’ and fliers and things like that, that would go a long 
\ay. Also, quite frankly, organizations like ours can and 


i. be spreading the word as well. 


Ms Anthon: I would add that I have some concerns 
out water-based property owners attempting any kinds 
hands-on remedies on their water systems. I am afraid I 
ve to agree with the previous speaker that there is this 
tidency that if one teaspoon is okay, a tablespoon must be 
\ynderful. I would like to think that the remedies over- 
gme that potential exaggerated environmental damage. I 
{pe there is another way. 


_Mr McKelvie: If I may add to that, the municipal 
igineers who were here earlier this afternoon are already 
(0 chlorination. They have chlorine facilities that they 
ad to their water. They can deal with it. If chlorine is the 
“ly of dealing with water supply, they have the tools on 
ind to deal with it. They were just talking about redirecting 
ir chlorine. 

_I think I can safely say there is probably not a cottager 
\the province who has a chlorination system in his indi- 
ual water supply if he takes the water from the lake. I 
} not think any of us would really want to start putting 
lorine in the water in our intake systems. As you may 
‘Ow, a little bit of chlorine is good, but too much can be 
Ty, very dangerous. 

| The Chair: Would you have a concern about the safe 
ndling and storage and application then, if I understand 
yu, in terms of some of those specialized chemicals, chlo- 
ie being one, by the general public? 

_Mr McKelvie: That is correct. Again, if I can com- 
Te the cottagers’ water supply system with the municipal 


| 


| 
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water supply system, in the municipal water supply they 
have specific areas to deal with chlorine. They have all the 
showers and things to deal with chlorine spills and mis- 
handling problems, where a cottager is just sort of left to 
his own devices. I think there is a potential for all sorts of 
problems with that. I would sure like to hear that there was 
another solution other than chlorine, but maybe that is all 
we have. 


Mr Ruprecht: The local cottage system for water in- 
take, you say most of it is chlorine-operated? 


Mr McKelvie: No, none of it. 
Mr Ruprecht: None of it is at this point. 
Mr McKelvie: To my knowledge. 


Mr Ruprecht: Your point was, if word gets out that 
chlorine could be used against zebra mussels to open up 
the pipes, that could be a calamity. 


Mr McKelvie: Yes. Also, that is assuming that the 
pipe is plugged. Perhaps another more insidious problem 
would be if the pipe had not yet plugged and the cottager 
came up with some Rube Goldberg way of putting chlo- 
rine in at the end of his intake pipe and then started using 
it, and if he did not have the dosage down properly or 
something like that there could be some health problems as 
well. 


Mr Cleary: Would most of the problems not be right 
at the foot valve? I think the cottages I am familiar with 
have a foot valve out there and everything is sealed in 
there. Would that not be the problem in most cases, just the 
foot valve? 


Mr McKelvie: The foot valve and the little filter that 
they put on the end of it, those will stop the full-grown 
zebra mussel. It will not pass through that. But in their 
veliger stage, when they are just little larvae, when the 
water supply comes on that foot valve opens up and it can 
draw in the veligers at that point. 


Mr Cleary: If you had some type of a copper appara- 
tus there for a foot valve, would that not solve it? 


Mr McKelvie: That might. I have been talking to a 
fellow down near Kingston who is working on a system 
trying to get a filter that is fine enough to allow the pas- 
sage of water and get the zebra mussels in their larvae 
stage. Perhaps a filter system will work. 

We spent last year telling everybody and sending out 
the mailings and telling them there is a problem; this year, 
I guess what we would like to do as a cottagers’ association 
is, we would love to send out something to our members 
saying, “Now, this is what you have to do to deal with it.” I 
think we are past the stage where we have a problem. Now 
they want practical solutions as to how to work and maybe 
copper or something like that would be fine. 


The Chair: Thank you very much. That was a very 
good presentation and thank you for bringing the individual 
cottage owner’s perspective to the committee. 


The committee adjourned at 1550. 
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_ ZEBRA MUSSELS AND PURPLE LOOSESTRIFE 


Resuming consideration of the designated matter, pur- 
int to standing order 123, relating to zebra mussels and 
tple loosestrife. 


| The Chair: Order, please. By way of summary, in the 
it two days of public hearings we have heard witnesses 
m the scientific and resource management communi- 
s, as well as users of Ontario’s water resources. 

| Today, on the final day of public hearings, we will hear 
|m a number of natural resource, conservation and envi- 
j;mmental advocacy groups. Also appearing today will be 
Menict from the Great Lakes Fishery Commission. The 
mmission has worked closely with the International 
int Commission. 








FEDERATION OF ONTARIO NATURALISTS 


The Chair: The first witness this morning is the Fed- 
ition of Ontario Naturalists and appearing is Dr Ian 
irkham. 

Dr Kirkham: First of all, I would like to begin by 
inking you for giving the Federation of Ontario Natural- 
ls the opportunity to present its views on the topic of 
vasive flora and fauna in Ontario. 
| Despite the short notice prior to the hearings, the feder- 
ion has produced a written summary and a longer and 
ore detailed report on this topic. I am just going to over- 
oy some of the concerns in that brief and the longer 
Mort, but I just wanted to draw your attention to the 
ckage that you have before you. I hope we will spend 
me time going through some questions you may have. 

_ The supplement, the main body of the report is broken 
) into basically five different headings or chapters. First 
2 deal with definitions. Second we deal with the area of 
levention. The third category is really a philosophical 
verview with some discussion on management. The 
lurth is a description of the various categories of invaders 
i we see them. Finally, before the discussion, we have a 
her extensive list of risks which I point out to you and 
‘aw your attention to—it begins on page 13—where we 
lovide a summary of some of the species of concern in- 
‘ving invasive flora and fauna throughout the world. 

_ Many of these have impacted the natural ecosystems 
‘ithin Ontario and so you may have some specific ques- 
ims about some of those species that we have looked at 
id drawn your attention to. 

Invasive species have been a serious problem through- 
ait the world for centuries. However, it has only recently 
‘ceived moderate attention in Ontario. The debilitative 
apact of purple loosestrife on our wetlands and the eco- 
omic and biologic impacts of zebra mussels on our water- 
ays has brought this issue to the forefront. 
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In our presentation and written briefs we have deliber- 
ately not focused extensively on loosestrife and zebra mus- 
sels, as we feel these species will likely be dealt with in 
adequate detail by others. Instead we have addressed nu- 
merous other invasive species and issues. We found it nec- 
essary to define first off “invasive flora and fauna” and 
have organized our written reports accordingly. 

To begin on that note, not all organisms clearly or eas- 
ily fall within the animalia or planta kingdoms, for in- 
stance, micro-organisms, but for the purposes of our 
submissions we include these in the category of flora and 
fauna. 

To be an invasive species, we generally consider only 
those species which can sustain themselves via reproduc- 
tively viable offspring. 

Invasive flora and fauna are derived from many 
sources. Domestic wildlife that have become established 
as feral wildlife must be recognized as invasive. Examples 
of feral cats and dogs damaging native wildlife popula- 
tions are numerous. These animals often have profound 
impact and must be controlled. 

Where populations of invasive species can be con- 
trolled, they should be. This may involve international 
agreements; for example, the mute swans in Ontario and 
Michigan. To deal with that introduced species in the prov- 
ince of Ontario only without regard for the populations 
south of the border is simply inadequate as a control tactic. 
The real problem lies in the lack of preparation to cope 
with new invasives. Preventive measures should be given 
the highest priority since for many of the established inva- 
sive species we simply cannot mount a control or manage- 
ment scheme that would be sufficient to deal with the 
problem. 

The greatest source of invasive species are those that 
rely on humans to ameliorate environmental factors in 
their favour, to remove zoogeographical barriers or to pro- 
vide directly or indirectly habitat and nutrition. 

In order that we succeed in controlling invasive spe- 
cies, our objective must be cost-effective and realistic. 
However, we appear to lack direction in this regard as we 
always seem to be reacting to problem situations rather 
than trying to prevent them. 

Zebra mussels could possibly have been avoided or, at 
the very least, their invasion could have been slowed to the 
extent that remedial actions would have been effective. 
Unfortunately we must now realize that mussels and 

loosestrife, like lampreys and starlings and others are a 
permanent part of our environment. Attention must there- 
fore be shifted towards the prevention of future invasive 
species into our terrestrial and aquatic ecosystems. 

We have identified three main categories of invaders: 
natural, accidental and intentional. I will just overview 
each of these briefly. 
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Natural invaders: These are species that enter our eco- 
systems through natural means, such as range extension. 
However, due to human caused alterations to the landscape 
and climate, many of the natural barriers preventing range 
extension are gone. 

Examples include denuding the Carolinian Canada for- 
ests, shifts in climatic zones, increased radiation, changing 
salinity and temperature, agriculture and urban develop- 
ment. For the most part, we must accept natural invaders 
and if they pose problems, we must learn to live with 
them. Examples include the potato blight and killer bees, 
which pose specific societal and economic threats in addi- 
tion to the ecological impacts. 

Accidental invaders: Examples include the ones that I 
am sure you have heard lots about, mussels and loosestrife. 
However, there may be considerable overlap with the in- 
tentional invaders category, and accidental invaders. Acci- 
dentals are difficult to control and often impossible to 
predict. However, enabling legislation placing tight con- 
trols on the import of alien species will be extremely effec- 
tive in managing this category. 

Intentional invaders: This includes a broader category 
that is referred to throughout our reports under introduc- 
tions. Traditionally, introductions have been conducted to 
deliberately change natural communities, to increase avail- 
ability of game species at the expense and without regard 
for natural wildlife. We have attempted to recreate the 
homeland by introducing these old-world game and fishes. 
As a result, we have jeopardized Ontario’s natural heri- 
tage. 

Thus, extreme caution is needed with regard to intro- 
ductions and intentional invasions. This category poses the 
single greatest threat, but it is also one that can be effec- 
tively controlled provided there is sufficient political will 
to do so. Examples include many fishes, game species and 
commercial tree and plant species. The exotic pet trade 
needs serious attention as it provides the source for many 
of our current problems with accidental and intentional 
invaders. 

As I mentioned, each category requires political will 
and commitment. Legislative policy and statutes must 
allow for the following three points: First, prevention of 
invasive species; second, management and control of inva- 
sive species; third, elimination of the invasive species 
whenever possible. 

Our action must be based first on ecological damage 
control and prevention rather than economic damage con- 
trol, as in the cases of loosestrife and mussels. When we 
are faced with this latter situation, it is often too late. 

We cannot assume any invasive species will be benign 
or even beneficial. We simply cannot determine or predict 

the downstream costs to our economy, society or the ecol- 
ogy of the province. Therefore, we must focus on preven- 
tion and err on the side of caution. 

For instance, we do not know whether European gold- 
finches imported into Ontario as exotic pets will establish 
themselves in the wild. If they do, will they displace the 
native goldfinch species? Micro-organisms and ectopara- 
sites or spores may have devastating impacts on native 
flora and fauna. We will only know when it is too late to 


act. Hindsight informs us of the need to look closely, 
sources of invasions and to control as many of them) 
possible. 

This may in part be achieved through reverse listing 
species. Here only those species exceptions are listed | 
those permitted to enter the province. These would ob 
ously include animals like disease-free domestic wildli 
and captive-bred animals and plants. We should not pe 
mit, nor should we support, the wild animal and plant tra 
by allowing them to enter Ontario. These should deri 
from captive stock only. | 

I think we also must realize that we have a responsib 
ity to other continents and ecosystems outside of the pro 
ince in that we must prevent the export of our nati’ 
species into areas where they are non-native. This is t 
reverse problem of what you are dealing with, but it is 
problem for other nations. As we have seen, many mollu 
species from our side of the North Atlantic introduced d 
liberately or accidentally into the North Sea have causi 
devastating impacts on the fisheries and aquatic resource 
in Scandinavia and the United Kingdom. | 

I also would like to mention that we must be ve 
cautious of reintroductions into the province. In this cat 
gory we are basically dealing with extirpated specie 
those that formerly bred or occurred in the province. The 
is the potential to spend a great deal of our human al 
financial resources on reintroductions, but we must be ca! 
tious and aware of the reasons for the extirpation of tl 
species in the first place. Have those conditions changt 
such that the reintroduction can occur, and is it really cor 
effective for the resources to be spent on reintroductions. 

Those are my basic comments. I would welcome al 
questions. 

Mr Waters: Is the Federation of Ontario Naturalis. 
doing any public awareness things in general or ju 
through your periodicals within your own group? i 

Dr Kirkham: I think the most effective means 1. 
communicating with our members and the members of o1 
80 federated organizations that make up the federation » 
through our quarterly magazine, Seasons. We have rot 
tinely run articles about invasive species and the perils « 
introductions and the impacts of invasive species. In th 
last two years, for instance, we have run two separate fe;, 
tures on purple loosestrife and zebra mussels. We pre 
duced a paper some years ago, three years back now, abo). 
zebra mussels, and have issued statements of concern an 


warning about loosestrife far earlier than that to the gov 
emmment. 


t 

1020 
In many respects, I think our efforts are spent trying | 
Capture the attention and concern of the government to av. 
responsibly and quickly to deal with invasives. I think nov! 
that we have serious economic impacts resulting from th’ 
zebra mussels the issue is receiving proper attention, br 
we remain concerned about purple loosestrife, as ther 
seems to be very little being done Currently to start up a) 
eradication or management or control scheme within th! 
government. Rather, the proposal at this time, as I under 
stand it, is to further study its increase. | 
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Mr Waters: Further to that, you talked about your 
dult magazines, but I seem to recall that when I was a 
hild you had a magazine called Owl. Do you get into 
vaching the younger generation as they are coming on 
bout this type of hazard? 


) Dr Kirkham: We do indeed. That magazine, when it 
vas published by the federation, was called Young Natu- 
\list. We then turned it over to Key publications and they 
lave continued it as Owl magazine, so the connection was 
orrect. We do have a youth education program and we 
roduce education supplements to our magazine each 
isue. They cover a host of issues and introductions in 
vildlife care and captive wildlife and the ecosystem ap- 
roach. These are all subjects regularly covered in those 
jupplements. 


' Mr Waters: Do you have any Suggestions, because 
‘ou are doing this within your magazines, for us as a 
‘ommittee about education with the public? 


| Dr Kirkham: Very much so. I think one recent exam- 
le that we were faced with was that after running the 
rticle on purple loosestrife in the magazine, one of our 
embers phoned up and said that she had rushed out to 
er local nursery to buy it because she feared that the 





ae would be eradicated by the province and therefore. 


nted to get some before it was gone. Clearly we had to 
0 into some greater explanation of the issue with this 
mcr and refer back to the feature article on the matter, 
ut I think that illustrates an area of concern and need 
vithin public education. 
The nursery owners and the general public see species 
uch as loosestrife as pretty and an aesthetically pleasing 
pecies to have in their backyards. We must also inform 
tem of the insidious consequences of these noxious inva- 
‘ive species. A full-fledged campaign discouraging people 
tom purchasing wild-caught alien species through the pet 
rade and discouraging people from planting non-indige- 
\ous species in their backyards or in reforesting their prop- 
tties, their pasture lands, is an area that I think need 
mmediate attention within education. 


' Mr Ramsay: I would like to address somewhat your 
lautions about government sanctioned introductions and 
eintroductions of species. It seems to me, obviously, 
nankind’s view of the environment has changed quite rad- 
cally in the last couple of years and in the last few de- 
‘ades. If the committee would be indulgent with me, it 
‘eems to me that maybe until the beginning of the century 
ve had a view of nature as maybe that of a sandbox that 
vasically we could totally remodel to our own liking, as a 
‘hild does in a sandbox. 

_ Maybe even today we still look upon it as sort of a 
/inkertoy, that you do not make some radical changes, but 
till you can tinker with it and make some changes. I am 
vondering, with the involuntary, obviously, invasion of 
ome of these species, if we need to be taking a harder 
ook at what mankind does voluntarily to the ecosystem. I 
rotice you do not come outright and say we should be 
topping this, but you give us some severe cautions here. 
Jo you see the day when maybe we should absolutely just 
de stopping this sort of tinkering. 
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Dr Kirkham: Absolutely. We do get into that point 
during the discussion in the latter part of the supplement 
we gave you. We simply have to recognize that we have a 
responsibility to preserve the integrity of Ontario’s natural 
heritage. We are so adept and able to perturb and change 
the natural world that we have to rapidly change the way 
we approach our natural heritage. I think you are quite 
right. We have tinkered far too long, but we are dealing 
with a mindset here, that it is our God-given right to do 
just that. 

I think, if anything, it is our responsibility to preserve 
biodiversity as it occurs and the integrity of the ecological 
communities. When we add species, we for ever change 
the dynamics of ecological communities. We have not 
given that much thought when we have done it. There are 
many examples of introductions that continue today: com- 
mercial species, game species, fishes. I think we need to 
take a hard look at exactly what we are doing and try to 
assess the downstream costs of those actions. 

In many respects, the benefits from those introductions 
are realized in the short term. What we do not realize for 
the long term are the detriments to the community. Perhaps 
that has been a problem within a political system. Those 
long-term downstream costs are so far away and out of 
sight that we can avoid discussing or recognizing them. 


Mr Ramsay: Let me take the counter argument a little 
bit just to challenge that. How far would we take this? 
Sometimes the biodiversity has been affected by incur- 
sions of mankind, such as the acidification of lakes. The 
attempt has been made to try to bring the acid level to 
more normal levels and maybe to reintroduce a fish spe- 
cies that had been there naturally. I think up to this point 
the majority of the public agrees with that, that somehow it 
was man that caused this. Maybe it was not a natural phe- 
nomenon. What would you think about that, when we tried 
to correct an error that mankind had made? 


Dr Kirkham: I think you are dealing with a very dif- 
ficult issue, because often the costs are enormous for reha- 
bilitating ecological communities. For instance, to put into 
place a remedial action plan for a wetland or to recreate a 
wetland that has been drained is far, far more expensive 
than setting policy, regulations, laws and education pro- 
grams in place to prevent the further deterioration of those 
habitats. I think there are many cases where we ought to 
rehabilitate habitats where we have had a devastating ef- 
fect, but we must recognize that in doing so, are we jeop- 
ardizing other programs to prevent the problem from 
continuing? 

. The Chair: We have exceeded our time. I will allow 
one final question. 


Mr Arnott: Dr Kirkham, you stated early in your pre- 
sentation that had the government of Ontario responded 
sooner to the zebra mussel threat, perhaps it would have 
been abated somewhat. It has been stated, I think, that it is 
political pressure that brought the issue to the attention of 
the minister and made him respond quickly. Why in your 
opinion did the ministry not respond more quickly? 
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Dr Kirkham: I do not think I am in a position to be 
able to answer that. I might indulge in conjecture that there 
were pressures essentially to avoid the sterilization of bal- 
last water, because that is costly. The shipping and oil 
industries would require significant changes to the struc- 
ture, to the engineering of their vessels and there would 
have to be strict compliance before these vessels entered 
the Seaway. There may be, I suspect, many pressures that I 
am simply not aware of that prevented that from occurring. 


The Chair: Thank you very much, Dr Kirkham, for a 
very informative presentation and for taking the time to 
deal with this this morning. 


GREAT LAKES FISHERY COMMISSION 


The Chair: Our next witness is Margaret Dochoda 
from the Great Lakes Fishery Commission. 


Mrs Dochoda: Just a word about the commission to 
set a context for our interest in this matter: Our commis- 
sion was created by Canada and the United States in 1955 
in response to the invading sea lamprey. Most people 
know us for our sea lamprey control program. However, 
our first duty under the convention is to advise the govern- 
ments of Canada and the United States on issues affecting 
fish stocks of common concern. The sea lamprey perhaps 
sensitized us to the problem of exotics, but our first duty is 
advisory. 

The biological invasion of the Great Lakes ecosystem 
is a serious matter. It is one of the three major stresses: 
overharvest, pollution and exotic invasion. It is not an ob- 
vious thing when it occurs. It is often several years before 
we know it has happened, before a new organism is de- 
tected. If an exotic species becomes established, it is al- 
most always permanent in a large, open system such as the 
Great Lakes. Often it will spread beyond the Great Lakes, 
as we will find with the spiny water flea and the zebra 
mussel. It is costly in many ways, affecting our uses of the 
Great Lakes, affecting the aquatic community itself in 
many subtle ways. 

The zebra mussel, as Dr Stanley probably told you the 
other day, is going to cost society several hundred million 
dollars a year over the next 10 years for the Great Lakes 
alone. The sea lamprey, which is one of the few exotics 
whose numbers we can control, costs the United States and 
Canada approximately $10 million, in today’s dollars, a 
year to control. It is a cost that will be ongoing. 

We believe that with exotic species, given that you 
cannot put the genie back in the bottle, certainly an ounce 
of prevention is worth a pound of cure. As Joe Leach 
probably told you the other day, ships right now are the 
largest single vector for exotic species. Typically they dis- 
charge up to one million gallons of ballast water. To put 
that in context, a typical swimming pool maybe has 30,000 
gallons. Studies have shown upwards of 200 exotic species 
in this kind of water that is discharged. 

We have a concern, not only for discharges into the 
Great Lakes Seaway which begins this side of Montreal 
with the first locks, but we are also concerned with dis- 
charges into connected waters. The reason for our first 
recommendation to you is that Canada and the United 
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States should be encouraged to require ocean-going vé 
sels entering the lower St Lawrence River and the Hudsi 
River to exchange or treat their ballast water. Right ne 
the Canadian guidelines and the new US legislation ju 
ask ballast exchange or treatment of ships coming into t. 
Seaway. That means ships calling at Montreal and Queb' 
City are not now asked to exchange or treat their ballast. 
On the last page, page 8, I traced out a little map fro 
my road atlas. It shows you that the five connections of ti 
Great Lakes to other drainage systems are Lake Nipigon 
Hudson Bay, the Chicago diversion to the Mississippi, 
canal which connects us to the Susquehanna River | 
Chesapeake Bay, and the Erie Canal to the Hudson Riv, 
and of course the outlet, which is the St Lawrence River. | 
Of those five inlets, the Hudson has been the invasic 
route for alewife, white perch, sea lamprey and sever 
plants, primarily through ships’ ballasts or cargo, railroa, 
and natural range extension. The St Lawrence, of cours] 
was a source of many of the species such as Atlant) 
salmon and eels in the Great Lakes originally, and histo 
cally we have had a plant and range extension of fourspii 
stickleback probably by lake vessel ballast water. Of t]| 
others, only the Susquehanna has contributed a species ai) 
we do not think the others are that much of a threat. Exc, 
ics are being discharged into these waters and we belie! 
the back door to the Great Lakes is still open. | 
Our second recommendation, and I understand the C) 
nadian Coast Guard addressed this the other day, is th 
Canada and the United States should be encouraged | 
require all ships to exchange or treat as a prerequisite f| 
the privilege of discharging ballast water from ocea, 
going vessels into the Great Lakes, the St Lawrence Riv) 
and the Hudson River. We think it is a question of equill 
To allow a single ship to discharge its ballast puts at jeo’ 
ardy other uses of the Great Lakes. One ship is quite cap| 
ble of effecting an introduction. That is probably all it toc! 
for most of them. 1 
We understand the Canadian Coast Guard has con 
across a few bad apples among the shippers. Most shippe’ 
have been co-operative, but there are some who will not} 
persuaded by anything other than a penalty of enforce’ 
ment. In order to bring these around, the Coast Gua’ 
needs the resources—on both sides, really—for adequa 
monitoring and enforcement. It is just like when we are ¢| 
the highways. If we do not think we are going to g. 
























are situations where it may not be safe. I understand it ! 
fairly rare, but sometimes it is not safe to exchange a ba’ 
last and they need to have alternatives available. Th) 


ent kinds are available, everything from hatcheries usir’| 
ultraviolet light and ozone to pasteurization, whatever. | 

Our next concern is that it is easy to become vet! 
fixated on the shipping problem, There are other vector!) 
and some are just coming into their own. Private aquacultu| 
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ye asking or hoping, on the basis of fish management 
yencies’ recommendations, that policies will be reviewed 
j the near future to determine their effectiveness in stop- 
jng intentional or incidental importation of exotic organ- 
ms and diseases. 


| Some of the areas that have been a concern to fish 
lanagers recently have been the apparent introduction of 
ie rudd by bait fisheries, importation from the disease-en- 
mic west coast areas. There are a couple of fish diseases 
ut there we do not have in the Great Lakes and frankly 
‘e are better off without; they are very difficult to manage. 
nother would be a risk of escaping striped bass and grass 
p from private aquaculture. 

In responding to invading species, I would like to en- 
burage you to continue your support for long-term 
juatic community databases and research on basic biol- 
zy. Such information has proven an essential foundation 
»r understanding and mitigating damage inflicted by ex- 
tic organisms. For example, the Ministry of Natural Re- 
yurces Lake Erie plankton survey has documented 
tasonal density of zebra mussel larvae, which is impor- 
‘nt information for managing around the species. The Ca- 
adian Department of Fisheries and Oceans has a bioindex 
rogram on Lake Ontario which is allowing fishery biolo- 
ists to have some insight into the impact of the exotic 
diny water flea on the food web, and it makes it possible 
yr early warning. 

Another early warning has come from long-term 
atabases and from the United States Fish and Wildlife 
ervice in Duluth, Minnesota, in which their trawl surveys 
ave shown that the exotic ruffe has moved since 1989 
‘om seventh most abundant species in the Duluth harbour 
» second in 1990. When this particular species gets 
rough the cold water of Lake Superior to areas like Lake 
t Clair and western Lake Erie, it will be of great concern 
) fish managers since it competes for food with young 
ellow perch. 

We believe that where possible potentially harmful ex- 
tic organisms already established in the Great Lakes 
hould be contained. It is not always possible. Usually all 
ou can do is slow them. That is why our emphasis is on 
revention. However, with the ruffe, the species I just 
tentioned, we have sought and obtained the co-operation 
f Canadian lake vessels in not taking on ballast in Duluth 
jarbour during the times when the juvenile ruffe are pres- 
int. We hope by that measure to slow down its spread 
hroughout the Great Lakes. We are also making a similar 
equest of US lake vessels. 

. In order to prevent the spread of the ruffe inland—we 
hink the ruffe and zebra mussel are the two you have a 
hot at slowing—fish managers will want to consider mea- 
ures being implemented in Minnesota and Wisconsin. For 
‘xample, prohibiting possession of ruffe by anglers—you 
ust cannot have them; even if they are dead, you just 
vannot have them—and perhaps prohibiting the use of any 
nembers of the perch family as bait, since troutperch, yel- 
ow perch and ruffe appear similar when they are small. 








) 


Those wishing to slow the spread of zebra mussels 
inland might wish to consider the possibility of spreading 
them in water from the Great Lakes, for example in bait 
buckets. An area that is really a concern to us is the pet and 
garden trade. They have shown a lot of interest in selling 
this freshwater filterfeeder for use in aquaria to keep them 
clear and in garden ponds. 

Ontario’s educational materials are being used as a 
model for efforts in the United States to encourage Great 
Lakes boaters to dry scrape and/or disinfect hulls before 
launching in inland waters. 

‘ A last concern of ours for the spread of zebra mussels 
is that many classrooms and labs now have these in their 
facilities and they are extremely easy to spread down the 
drain, just a little bit of water can have veliger larvae. It 
has been amazing to people who are rearing them how 
easy it is to move it from one tank to another just with a 
net. That is enough to do it. That is a concern and US 
legislation specifically mentions the need to develop a pol- 
icy for handling these things in the lab and to get that 
information out. I think that is important. 

Finally, a little concern of ours is that control measures 
being developed for zebra mussels will, hopefully, be envi- 
ronmentally safe and there will not be any unadvised re- 
laxation of chemical permits for expediency’s sake in the 
rush to control zebra mussels. 

I did hand this out. This is a joint report our commis- 
sion made with the International Joint Commission on 
zebra mussels, and there were recommendations for the 
federal governments in there. 


Mr Wood: I want to ask a question on the ballast 
water as far as ships are concerned. It seems some are 
complying and some are not. In your opinion, would we 
have to have 100% compliance in order to control it? 
Somebody suggested yesterday that it could go up as high 
as 97% of the ships in which the ballast water is being 
either treated or controlled. What are your comments on 
that? 


Mrs Dochoda: Guidelines in epidemiology for how 
severe are the steps you take to contain something have to 
do with how severe and how permanent the result is. If 
you look back over the long term, if you are only getting 
80% of the ships exchanging, then all you have done is put 
it off 20 years and the result will be permanent; the zebra 
mussel is permanent. There are thousands—millions prob- 
ably—of different species that could be brought in, and 
over time you get them all, more slowly at 80% but not at 
all at 100%, and that is why we believe 100% compliance 
is essential. 


Mr Wood: The reason I asked is that there is some 
correspondence from Mr Lewis saying that the University 
of Toronto is looking into it and doing samples and various 
things to see if the exchange of ballast water is effective. 
This is just as of about a week ago. I just thought I would 
let you know that there is a chance that a lot of ships are 
still dumping their ballast water and bringing in other spe- 
cies. 

Mr Waters: Going on with what Mr Wood had to say, 
would it then be your recommendation that Canada, as 
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they are in the US, should pass a law regulating the 
change, rather than using the voluntary procedures that are 
being talked about? 


Mrs Dochoda: I think it is like highway speeds; most 
people would keep within them because it is the right thing 
to do, and some people need a penalty and they need to 
know that it is going to be enforced before they will slow 
down. That is, I think, what the Coast Guard is up against. 
The shippers have been pretty co-operative as a whole. If 
they understand what is being asked of them, they have 
been pretty good. There is a tiny minority who are putting 
at risk our use of the water and the resource. Yes, I think 
there need to be regulations. I think there need to be ade- 
quate resources for monitoring too, and penalties that serve 
as a deterrent. It does not have to be money; it could be 
just stopping them, just turning them away. That is the 
worst thing you could do to shippers—I think their run- 
ning time is worth something like $50,000 a day—just 
holding them up. 
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Mr Waters: What you are saying is regulation with- 
out enforcement is virtually useless for those people. Do 
you have regular contact with the people from the Cana- 
dian government or the Coast Guard? 


Mrs Dochoda: Pretty regularly. We speak periodi- 
cally. Under the water quality agreement the two coast 
guards meet together, and we first advised them of this in 
1988. Since then we have had fairly regular correspon- 
dence on it. We have tried to be helpful to them. For exam- 
ple, the University of Toronto study, we helped bring them 
together with people who could study it, that kind of thing. 
We have tried to be useful. 


Mr McLean: The previous administration here had a 
ministerial committee set up and the strategy was put in 
place. Have you had any input into that committee or strat- 
egy to deal with the zebra mussel? 


Mrs Dochoda: Informal conversation with some biol- 
ogists. 


Mr McLean: From what department? 


Mrs Dochoda: From the Ministry of Natural Re- 
sources. 


Mr McLean: you have had discussions with them. 
Mrs Dochoda: Informal. 


Mr McLean: You have nothing that you have given 
them in writing that indicated input from the fishery com- 
mission. 

Mrs Dochoda: No. 


The Chair: I will just bring to the committee’s atten- 
tion, we have now reached the 20-minute limit. Is it the 


committee’s wish to continue asking questions of this wit- 
ness? 


Mr Ruprecht: I have a question, Mr Chairman. I am 
concerned about your last recommendation, or at least the 
problem that you pinpoint for us. The reason is that we 
have heard from a number of presenters now who have 
had the same concerns, I think, about the chemical dis- 


charges and usage of chemical agents to prevent zet 
mussels from increasing. 

We have heard that there were 10 antifouling ager 
such as copper that had been used on boats. One figur 
have in front of me is a concern that there might be: 
many as 5,000 tons of copper antifouling paint scraped « 
into the environment every year. There are reports that t 
Ministry of the Environment permits, with the blessing 
the Ministry of Natural Resources, that chlorine is bei; 
used as, at this point, the only way to stop and to eliminz 
some zebra mussels from settling into water pipes. Sor 
reports say that we have usage of 0.5 parts per million } 
certain municipalities. Other reports say no, the limit 
only 2.5 by the Ministry of the Environment. Other rep 
say that we can get rid of zebra mussels by using le 
chlorine. Then there are the poisons, polymer waxes ai 
other kinds of chemicals that are being used. | 

Now, you are raising an interesting point. You a 
pointing out that the relaxation of chemical permits f 
expediency’s sake in the rush to control zebra muss¢ 
should be at least looked at or that practice should not | 
permitted. Would you then agree that an expansion 
using certain agents, chemical agents’ introduction into tf 
Great Lakes, is a danger to our environment? 

Mrs Dochoda: We use selective toxicants to kill s: 
lampreys and it is very well studied and very document 
what the effect is on the environment. Again, we hear litt 
stories and that sort of thing. We are just very concern 
that all programs should receive that level of scrutiny ar 
care in conservation. It is just a general concern. 


Mr Ruprecht: What makes you say to this commi 
tee—this is your last point, I understand—‘Whatever ye 
do, do not relax chemical permits in the rush to contr’ 
zebra mussels”? 

Mrs Dochoda: Did I say “unadvisedly’”’? 


Mr Ruprecht: Unless you want to rush over what) 
would consider the major point of your presentation. _ 
that is what you wish to do, of course we will take that ini, 
account. | 


_ Mrs Dochoda: No, I say ensure environmentally sai 
control measures for zebra mussels. 
Mr Ruprecht: What makes you say that to us? Wh! 
would you think that— | 


Mrs Dochoda: That you would do anything othe 
than that? 


| 
Mr Ruprecht: Right, or that we would relax chemici 
permits. | 


Mr McLean: The previous administration did not di 
much. 


Mr Ramsay: Mr Chairman, where are we now? 


The Chair: If we could maintain some sense of ordé 
and deal with Mr Ruprecht’s question. | 


Mrs Dochoda: This is a particular concern of ov! 
commission and it was also raised by the Internation# 
Joint Commission. It is based on fear-of-the-future storiey 
the Ottawa stories and Lake Michigan and just concerny 
SO we are just reinforcing that we believe you shoul: 
ensure environmentally safe control measures to zebr’ 
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sussels. I would not expect that you would do anything 
‘her than that. . 

| The Chair: Thank you very much for your presenta- 
on and thank you for being a witness this morning. 


NTARIO FEDERATION OF ANGLERS AND HUNTERS 
, The Chair: The next witness is the Ontario Federa- 
‘on of Anglers and Hunters and appearing on its behalf is 
ir Terry Quinney. Welcome, Dr Quinney. You can proceed 
shenever you are ready. 

, Dr Quinney: Good morning, Mr Chairman, members. 
eing distributed to you are two items, one a stapled pack- 
ze that appears quite thick, but quite frankly we have 
ycluded a series of appendices and background informa- 
on that we feel will be of value in your deliberations. 
here is a one-page sheet, separately, of recommendations. 
If I may begin by spending a few moments describing 
ho we are and what we do, the Ontario Federation of 
inglers and Hunters is the largest conservation organiza- 
jon in Ontario. We are a 63-year-old, non-government, 
on-profit, charitable organization whose 74,000 members 






yonsor research, work in habitat rehabilitation, conduct 
Jucation programs, consult with governments and co-or- 
inate conservation programs with other organizations. 





vent of fish and wildlife populations and their habitats, 
td the promotion of associated recreational activities. 
Members get their hands dirty, their feet wet and put 
sir money where their mouths are in order to fulfil the 
FAH mandate, a mandate which seeks a healthy environ- 
hent for all of the residents of Ontario. In many respects, 
FAH has been promoting sustainable development for 63 
jears in this province, but previously we had been calling 
_ conservation. 
100 
| Members of our board of directors include renowned 
scientists such as Dr Ed Crossman, curator of ichthyology 
tt the Royal Ontario Museum, and Dr Dave Ankney of the 
Jniversity of Western Ontario. Dr Ankney’s laboratory is 
urrently conducting research on the impact of zebra mus- 
els on waterfowl. 
| At the head office in Peterborough, soon to be home of 
auch of the head office operations of the Ontario Ministry 
f Natural Resources, OFAH has about 30 full-time em- 
jloyees. The fish and wildlife services department has 
mong its staff a scientist, a fisheries biologist, a wildlife 
jiologist and a land use planner. I mention this simply to 
hlustrate that OFAH has made significant and long-term 
nvestments in protecting a healthy environment. 
| My own training has been in freshwater biology. My 
irst thesis and published scientific paper concerned the 
‘cology of a native water flea species, Daphnia pulex, 
vhich is a very important food item for certain fish species 
ind waterfowl alike. More recently, I have published on 
he reproductive rates of birds in wetland habitats. 
_ Risks from zebra mussels and purple loosestrife: Over 
hree million people fish recreationally every year in our 
yrovince—most of them are residents—more than half a 
nillion people enjoy hunting, and thousands and thou- 
,ands of additional residents say they would like to partici- 
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pate in these recreational activities if they were provided 
with the opportunity. 

In the Great Lakes basin, the total annual regional eco- 
nomic impact of the recreational and commercial fisheries 
was between $2 billion and $4 billion in 1985. The fisher- 
ies provided some 84,000 worker-years of employment, 
and sport fishing effort was estimated at 54.9 million an- 
gler-days in that year. That information was provided by 
the Great Lakes Fishery Commission, which you just 
heard from. 

In Ontario in 1985, anglers and hunters spent over $2 
billion on activities, supplies, major purchases and invest- 
ments directly connected with their sports. That informa- 
tion comes from our own Ontario Ministry of Natural 
Resources. 

The distribution and redistribution of this wealth is also 
important—for example, from the south to the north and 
from urban to non-urban economies—but clearly money 
and jobs are only two components of the direct benefits 
obtained from recreational fishing and hunting. 

Consider the family bonding benefits of a day on the 
water; the health benefits of regular hikes in and around 
wetlands and the bush; the psychological benefits of being 
absorbed in an outdoor activity, away from the stresses and 
strains of everyday life in the modern world; the dietary 
benefits of wholesome food on the table, free of chemical 
additives or preservatives. 

Angling and hunting also serve as concrete examples 
of linking our environment with the economy and quality 
of life—in other words, serve as examples of the potential 
for truly sustainable development. 

All of the above benefits I have described are at risk of 
being reduced or obliterated by involuntary introductions 
of non-native species. But clearly, not all non-native spe- 
cies are detrimental. On Tuesday, you heard Ministry of 
Natural Resources scientist Dr Joe Leach say that the 
planned introduction of, for example, brown trout and 
chinook salmon, among others—we could also list things 
like rainbow trout—has been very beneficial by contribut- 
ing, for example, to sport fisheries. However, it is the in- 
voluntary introductions that have brought me here to 
address you today. 

What I would like to do now then is highlight some of 
the important things that you have heard from witnesses 
who appeared before you on Tuesday, without undue repe- 
tition. I will add some comments and finish with some 
recommendations. Additionally, I urge you to carefully 
read the accompanying appendices with the presentation, 
clearly showing the history of the Ontario Federation of 
Anglers and Hunters’ involvement in the subject of exotic 
species in Ontario. 

With reference to purple loosestrife, this past Tuesday 
you heard Laurel Whistance-Smith, manager, habitat and 
stewardship section of the wildlife branch of the Ontario 
Ministry of Natural Resources, say: “The impact of purple 
loosestrife on native vegetation has been disastrous. The 
plant readily out-competes native plant species and then 
forms dense, non-specific stands which appear to maintain 
themselves indefinitely. In the United States alone, 
190,000 hectares of wetland habitat are lost annually to 
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purple loosestrife.” She also told you, “There are indica- 
tions of serious reductions in waterfowl and aquatic 
furbearer productivity, because purple loosestrife does not 
provide suitable habitat for food, nesting and shelter.” 

Dr Jon Stanley of the US Fish and Wildlife Service 
told you: “The best chance for attaining control of purple 
loosestrife in North America is through biological control. 
Three natural enemies of purple loosestrife’—which are 
being tested—‘are a weevil and two beetles. However, 
even if the program is successful, it will still take a number 
of years before results can be obtained in the field. Until 
that time, other measures must be used on a site-specific 
basis to protect wetlands and bare soils from takeover by 
purple loosestrife.” 

Dr Stanley also said that the United States would wel- 
come Canadian participation in its research and control 
efforts. We certainly hope that will occur. 

On zebra mussels, Dr David Garton, the Ohio State 
University scientist, told you on Tuesday, “In all my years 
in biology, I have never seen an organism come from no- 
where so quickly to dominate a system so completely.” 

Chris Brousseau, the zebra mussel program co-ordin- 
ator, fisheries branch, Ministry of Natural Resources, said 
that zebra mussel densities in certain Great Lakes locations 
have exceeded 500,000 per square metre, but that Euro- 
pean densities reach only about 5,000 per square metre. In 
other words, our densities are 100 times greater than in 
Europe. 

Dr Gerry Mackie, University of Guelph, told you that 
Great Lakes zebra mussels grow twice as fast as the Euro- 
pean ones and that we appear to have our own unique 
populations. We cannot emulate the European examples, 
he said. 

Each of the scientists you heard from, Leach, Mackie, 
Stanley and Garton, mentioned the potential harmful ef- 
fects to the food chain posed by the zebra mussels, as well 
as fish habitat such as spawning areas. 

We brought in a display to again illustrate the potential 
danger with reference to fish habitat. We use this display in 
some of our educational efforts to illustrate first hand the 
terrible potential detrimental effects on spawning that 
zebra mussels may have. 

A very valuable species like walleye, a native species 
in Ontario waters, very popular—great eating, by the 
way—will spawn on clean, hard, rocky surfaces. What the 
zebra mussels of course are doing—and you have heard 
this for two days now—is simply literally Carpeting, coat- 
ing, what were once very productive spawning areas. The 
full repercussions of this phenomenon we do not know at 
this point in time, but it is not only the physical loss of 
space, the physical loss of where those eggs used to be 
laid. You were also told that the zebra mussels are filter 
feeders. In other words, they are sucking food out of the 
water column, food that was available to other native or- 
ganisms in the water bodies. Again, simply a visual dem- 
Onstration of the terrible impact this organism can 
potentially have. 
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Dr Stanley, US Fish and Wildlife Service, said on 
Tuesday, “There is an immediate need to develop zebra 
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mussel population control measures, to minimize their 
pacts on water intakes of industries and on fish and natiy 
mussels in the Great Lakes basin.” In response to one « 
your questions, Dr Garton said: “Do everything you can» 
slow the spread. We should commit resources to limit tl 
distribution and spread within North America.” 
Let us not forget, however, that we have successful| 
faced the threat of other exotics in the past, for exampl 
the sea lamprey. However, that success has been pred, 
cated on a sustained long-term commitment to control a J 
constant vigilance. Recently, government commitmen/ 
have wavered and the result has been an unfortunate ij' 
crease in lamprey populations in certain locations. | 
I would ask you to be very sceptical when you hear th} 
words: “We must learn to live with organisms like zebjj 
mussels. We must learn to live with organisms like purp | 
loosestrife.” The caution I offer is this, and perhaps I ce| 
give an example from my own home or my own backyari| 
so to speak. In some respects I co-exist with houseflie| 
but I manage houseflies. When people say that we ca) 
co-exist with sea lampreys and co-exist with zebra mui 
sels, hopefully what they mean is that we will do our u 
most to minimize the negative impacts they can have an! 
take control of the situation and actively pursue manag¢ 
ment techniques. 
On the theme of additional threats, game farming jj 
Ontario, that is, commercial businesses which raise nativ| 
and non-native deer species, in other words, containme| 
for profit, is in our opinion a time bomb waiting to go of| 
The threats are from several sources, for example, trans| 
mission of diseases to our wild populations of native co 
ganisms, genetic pollution, escaped animals usurping an} 
displacing resident animals etc. | 
To conclude, on behalf of the Ontario Federation ¢ 
Anglers and Hunters I would like to thank the committe! 
for offering us the opportunity to participate in your in| 
portant deliberations. It is our hope that you will view th 
potential catastrophes posed by careless introductions C 
non-native species as an opportunity to demonstrate to th’ 
people of our province that our elected representatives d/ 
not undervalue our renewable natural resources, do n¢ 
undervalue healthy fish and wildlife populations, do n¢| 
undervalue healthy ecosystems. It is also our hope that yo) 
will attempt to ensure that government agencies such 4: 
Ontario’s Ministry of Natural Resources receive the buc/ 
gets necessary to begin immediate control programs. 7 
I finish by drawing to your attention the sheet of rec] 
ommendations we have produced for your consideratior| 
Very briefly, we have four immediate recommendation } 
with reference to purple loosestrife, four with reference t | 
zebra mussels, two with reference to game farming an’ 
one with reference to the prevention of future disasters. 
We recommend with reference to purple loosestrife: 
1. Immediately terminate all commercial sales; 
2. Declare immediately as a noxious weed: 


3. Ensure that the Ontario Ministry of Natural Re} 
sources has the budgets to implement immediately the rei} 
search and control programs now co-ordinated by thi) 
United States Fish and Wildlife Service; 





















































| 4. Petition the federal government of Canada to imple- 
pnt the research and control programs now co-ordinated 
the United States Fish and Wildlife Service. 

| With reference to zebra mussels, we would like to rec- 
mend to your committee: 


1. Attempt to halt the spread to our inland water bod- 


'2. Ensure that the Ontario Ministry of Natural Re- 
lurces has the budget to implement immediately the re- 
arch and control programs now co-ordinated by the 
hited States Fish and Wildlife Service; 

3. Direct the Ontario renewable resource research grant 
»gram—it is commonly referred to as ORRRGP—to 
tify zebra mussel research and management as a top 
jority; 


ams targeted to slow the spread. 
With reference to game farming: 

1. Terminate immediately the game farming of ungu- 
e species, that is, wild, hoofed mammals or what were 





‘1d, hoofed mammals; 


2. Please urge all three political parties to make the 
posed Ontario Game and Fish Act amendments a high 
jority for early passage. 

Finally, with reference to the prevention of future di- 
ssters, we would like to recommend the immediate, en- 
eable halt of all foreign ballast discharges into fresh 
ters. 

| Thank you very much. 

| Mr Ramsay: Dr Quinney, I appreciate your list of 
ations. I must say, though, that I think you are 
ing rather selective in your recommendations. I would 
1 so far as to say that I think you are being very inconsis- 
it in your thought processes in the position you are put- 
ig before us today. On the one hand, on page 3 you say 
at not all non-native species are detrimental and you are 
ity pleased with the introductions the MNR has done in 
[2 past into the natural environment, obviously, they are 
pod species of fish, and I know they have brought eco- 
)mic and recreational benefit to the people of Ontario. 
fa the other hand, you come down very hard on game 
ming, which is not certainly an intentional introduction 
ito the environment. It is a continuation of, I guess, 
ankind’s attempt to domesticate certain animals. It is my 
derstanding that the exotic game animals we do domes- 
tate here and raise for food consumption are not identical 
! the wild species we have in Ontario. How do you ex- 
fain what I feel is an inconsistency in this thinking? 


Dr Quinney: You have raised several points. Yes, we 
ve been selective. If we had the time and resources we 
duld certainly expand on some additional specific exam- 
ies with reference to detrimental organisms. However, we 
live not been inconsistent because there is a difference 
'tween planned introductions and involuntary invasions. 

_ With reference to your comments on game farming, 
ir members actually felt the same way you did until rela- 
vely recently. The reason for the change is that we have 
DW been provided with direct evidence that the repercus- 
‘ons from game farming simply were not taken into the 
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cost-benefit analysis, if you like, before game farming was 
introduced to this province. In other words, in the example 
of game farming, there may be short-term direct benefits 
to certain elements of our society. Unfortunately, when the 
entire context, for example, the effects on other elements 
of the ecosystem, the risk of disease transmission to our 
wild and native organisms, is taken into account, it is our 
position that now, with the available evidence, when all of 
the true costs are taken into account they greatly outweigh 
the benefits that can be obtained from this commercial 
enterprise. 
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' Mr Ramsay: Have there been disease transmissions 
from game farm animals to any of our native species? 


Dr Quinney: It is my understanding that there are 
documented cases in, for example, Alberta. In Ontario we 
know that recently, in the case of the Sundridge game 
farm, most unfortunately the entire herd had to be de- 
stroyed because of disease within the herd. We also know 
examples from other jurisdictions, for example, Maryland, 
where the sika deer has, literally, in the wild now displaced 
the native white-tail deer. 


Mr Ramsay: I certainly agree with you, the Sun- 
dridge incident was an immense tragedy. That sort of thing 
should not be allowed to happen. I take it from your an- 
swer to my question that maybe in Ontario to date we have 
not had transmission of disease. What you are saying is 
that there is potential because of the Sundridge situation. Is 
that what you are trying to point out, that if some of those 
animals escaped, the potential is there for transmission? 


Dr Quinney: That is precisely the reason we use the 
words “a time bomb waiting to go off.” 


Mr Ruprecht: I appreciate Dr Quinney’s presentation 
and the exhibit you brought along, which I find very use- 
ful. You have in your presentation not mentioned your 
concern about chemical controls. I am looking at your sup- 
plement. In your supplement you actually mentioned that 
the Ontario naturalists would be very much opposed to 
using chemical means to control zebra mussels. How do 
you feel about the Ministry of Natural Resources in its 
pamphlet saying you may use one tablespoon of bleach per 
4.5 litres of hot, soapy water to clean your boats? Is this 
only one of the aspects you would caution this committee 
about? What are your concerns about using chemical 
agents? 

Dr Quinney: With reference to specific control mea- 
sures, particularly in the chemical realm, I would defer to 
the experts. However, in the long run, we would certainly 
like to see totally environmentally friendly combat agents 
used, so to speak. However, the judicious use of highly 
specific chemicals should not at this time, in my profes- 
sional opinion, be ruled out as an option. If I may return to 
the example of the sea lamprey to illustrate that, it is my 
understanding that a highly specific chemical has been de- 
veloped to control the sea lamprey. It is administered in 
very, very low dosages. The only organism it is lethal to is 
the larval stage of the lamprey. What our federation visual- 
izes—and again we are basing our opinions largely on the 
work that has already been done by the US Fish and Wildlife 
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Service—essentially we hope to have a whole tool box, if 
you like, of methods of control, both with reference to 
purple loosestrife, for example, and zebra mussels. 

Mr Ruprecht: To ensure that I understand this cor- 
rectly, the Ontario Federation of Anglers and Hunters 
would be in favour of using chemical devices for the in- 
terim period but would caution that they ought not to be 
used in the long term. Do I understand that correctly? 

Dr Quinney: Again, on the specific question of chem- 
ical agents, we would defer to the scientific expertise in 
that realm; if it were the scientific recommendation that a 
particular chemical be used, yes, we would agree. 


Mr McLean: Does your organization have any input 
into the interministerial committee? 


Dr Quinney: No, sir. 

Mr McLean: Were you asked? 

Dr Quinney: No, sir. 

The Chair: Thank you very much, Dr Quinney, for 
appearing this morning. 


GREENPEACE 


The Chair: Our next witness is Greenpeace. Appear- 
ing on behalf of Greenpeace is Jay Palter. 


Mr Palter: I would like to start by thanking you for 
the opportunity to speak today. I understand I have 20 
minutes. Will someone give me an idea when I am getting 
towards that so I can get right to the point? You are all 
getting copies right now of more or less the remarks I am 
going to make today. 

I am going to focus on two points. There has been 
somebody from Greenpeace listening to some of the other 
presentations and I have been getting reports about them, 
so I have some idea of what you have already heard. I 
would like to focus today basically on two themes. The 
first theme, which I am sure you have heard a lot of al- 
ready, is the theme of prevention. The second theme, 
which I am not sure how much you have heard of —if you 
have, I am going to say it again—is the focus on chlorine 
and talking about a chlorine-free response to this problem. 
I am also, where possible, going to try not to use the word 
“controlling” exotic species or zebra mussels, because I 
think what we are really doing is responding to a problem 
that is there, and we should think of it as responding rather 
than controlling in the environment. 

The prevention argument is pretty common-sense. I am 
going to try to focus my remarks on zebra mussels, be- 
cause I think the urge to respond to this matter has come 
from the zebra mussels’ peculiar way of affecting human 
population in ways that other foreign exotic species in the 
Great Lakes have not, or at least not to the same extent. 
When pipes from industrial facilities start getting clogged 
up and intake pipes start getting clogged up, all of a sud- 
den there is a lot of concern and we have to deal with the 
problem, where for many, many years we have had a lot of 
foreign species in the Great Lakes doing all sorts of dam- 
age to the ecosystem and causing all sorts of unbalances in 
the ecosystem. 

So the concept of prevention is quite simple. It basi- 
cally looks at a problem and says, “Our current experience 


of that problem suggests we have to respond to the curry 
problem and prevent it from happening again in the : 
ture.” There will be more exotic species that come into} 
Great Lakes via ballast water and the various other pai 
ways they take to get into the ecosystem, and it would bi 
grave mistake not to take measures now to ensure that | 
cover as many as possible of those avenues of entrar 
into the Great Lakes basin. In particular, I am going, 
focus my remarks on the ballast water problem, forei 
vessels coming into the Great Lakes and discharging th 
ballast water. | 
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There are no enforceable regulations currently in pla 
in Canada with respect to ballast water discharges or a 
exotic species. There are only voluntary guidelines, cal 
the Great Lakes ballast water control guidelines. The 
guidelines essentially voluntarily call for the exchange: 
ballast water at sea, at a specified depth, or, in the event 
bad weather, the exchange of ballast water no further wi 
than the St Lambert lock, which is near Montreal. 

It seems fairly clear to me that voluntary guidelir 
have not worked so far. We are facing an incursion of 1 
another foreign species into the Great Lakes. It is qu 
clear that voluntary guidelines will never work and tl 
what we need are legally enforceable standards and t 
political will to enforce them. 

I would further argue that if the federal governme 
simply went ahead and legislated the current guidelini’ 
we would not be protected from such things as zebra mt 
sels or other species as they can be discharged in the: 
Lawrence River and migrate into the Great Lakes basin. | 

The main points with respect to prevention are: T 
best way to control exotic species is to prevent their ¢) 
trance into the system in the first place. It makes a lot’ 
sense, but it is very easy to ignore that while we are de: 
ing with the urgency of any given infestation problem 
cannot emphasize it any more. It is quite clear. I thi 
Ontario has quite an interest, touching four of the Gre! 
Lakes and the Great Lakes being fundamental to the qui! 
ity of life of Ontario, that if it does not have the powe 
necessary, it should certainly undertake to work co-opet 
tively with those jurisdictions that do have the powe' 
including the federal government of Canada and t 
United States, to work towards a very strong enforceme 
regime to prevent further exotic species from coming ir 
the Great Lakes. 
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There are.a couple of reasons that is the case. First, 
Jorine is really cheap; relatively speaking, its cost in 
llars is very cheap. As I will explain later, its environ- 
ntal cost in the long term is exceedingly expensive; in a 
| cost-benefit analysis I think we would find it to be not 
th the cost and not worth the risk. 

But right now, on the market chlorine is a cheap solu- 
n to this problem, and it is an easy solution to the prob- 
in the sense that no major changes in processes or 
erations at the industrial facilities that are mostly af- 
sted need to be made and the permitting process for 
tting permission to use chlorine is a relatively easy pro- 
s in relation to other chemical substances. 

- But, as I said, the environmental effects of using chlo- 
ie have short-term impacts and long-term impacts. In the 
inted material I handed you, I will draw your attention to 
}2 third page. There are basically three arguments or three 
ints I am going to expand on here. 

; In general, chlorine, when released into the environ- 
rent, tends to bind with organic materials and form very 
irsistent and very toxic chemical compounds referred to 
; organochlorines. Persistence is a very damaging envi- 
mental quality, because a chemical that is persistent 
wes not break down in the environment or breaks down 
ito other persistent and toxic compounds. As a result of 
tat characteristic, it tends to accumulate in the environ- 
jent. Depending on the type of chemical, organochlorines 
ind to be lipophilic, or attracted to fatty tissues. These 
rrsistent chemicals build up in the food chain and are in 

t magnified by the food chain. That process is referred 
{as biomagnification or bioaccumulation. 

As human beings as well as other living organisms are 
rt of the ecosystem, those chemicals end up accumulat- 
ig in our bodies. The extent of that contamination is con- 
yyed most dramatically by the fact that most nursing 

men living in the Great Lakes basin currently have 

easurable levels of a whole range of organochlorine con- 
iminants in their predominantly fatty breast milk. This is 
‘grave concern certainly for the scientific community and 
ir our society at large, because of the uncertainty of the 
fects of not only the breast milk contamination but the in 
\ero exposure that young foetuses and young infants are 
#tting to these chemicals. This is a very widespread prob- 
m. Any time you use chlorine, there is a link to the 
ontribution to that problem. 

Organochlorines have other effects. I have mentioned 
yme of the reproductive links. There are also other organ 
amages caused by organochlorines. As well, there is an- 
ther subgroup of chemicals that have been widely identi- 
ed to be created when you chlorinate drinking water or 
then you chlorinate sewage, referred to as 
ihalomethanes or THMs. Many of the THMs are also 
arcinogenic. If you are drinking tap water today, you are 
robably taking in several parts per billion at least of 
lose. 

. Some other points about organochlorines and chlorine 
1 particular: They come from a multiplicity of sources; 
tey do not only come from disinfection of drinking water 
t sewage or controlling zebra mussels with chlorine. They 
te produced when you bleach pulp with chlorine in quite 
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large quantities in the pulp and paper industry; they are 
produced when you incinerate any material that has chlo- 
rine components or organochlorines in it. In other words, 
municipal solid waste incinerators produce organochlo- 
rines, in particular dioxins but others as well, as a result of 
the presence of many plastics and chlorine-based chemi- 
cals in the garbage. 

Hazardous waste incinerators that burn chlorinated ma- 
terials are similar. Of course, with sewage sludge, if there 
has been chlorine exposed to the sludge, there is a possibil- 
ity of organochlorine formation there as well. So virtually 
all forms of incineration with a chlorine-related material 
are a generator of organochlorines. 

There are other sources as well. I have discussed some 
of them already. Basically, the point is that when we begin 
adding chlorine to deal with this problem, if that is the 
decision made, we will simply be adding to an already 
serious problem in the environment. It is clear that because 
of the multiplicity of sources, the cumulative effect of all 
the chlorine sources and all the effects need to be taken 
into consideration before we rush headlong into using 
chlorine to try to control this zebra mussel problem. 

Finally, I have alluded already to the fact that the chlo- 
rine lifecycle itself is a very toxic one and a very danger- 
ous one. From the manufacture, use and disposal of 
chlorine, all stages, we get the creation of persistent toxic 
chemicals. Some of the worst chemicals—dioxins, PCBs, 
DDT, CFCs—are all organochlorines. We are most famil- 
iar with them, because all of them have been confronted 
and banned at some level, with the exception of dioxins, 
whose acceptable levels are being raised by governments 
all over the world, acknowledging the multiple sources of 
them and the very difficult task of trying to stop those 
sources. 
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It is quite clear that the whole chlorine question and 
moving away from chlorine because of its various effects 
on the environment ultimately takes us back to a re-exami- 
nation of the fundamental issue of chlorine-based chemis- 
try, that is, the chlor-alkali process, where the chlorine is 
taken out of the salt and then becomes a very harmless 
environmental contaminant. 

It is quite clear that Greenpeace opposes the use of 
chlorine to control zebra mussels. In a sense, it is creating 
or adding to a much larger environmental problem in order 
to solve this current dilemma. 

There are various physical and mechanical alternatives 
I have alluded to here: Strainers and filters can be put on 
pipes; higher flow rates can be maintained in the pipes; 
physical scraping, which can be expensive and time con- 
suming, but is still preferable to any chemical use; con- 
structing dual pipes to allow you to shut one off while you 
are pumping in the other; positioning pipes farther down in 
the lake where the temperatures are colder tends to be an 
alternative, because the mussels tend not to gather at quite 
the same concentrations in colder temperatures farther 
down in the lake. Of course, the best solution would be an 
integrated approach of these various physical and mechan- 
ical alternatives. 
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I will conclude with the recommendations, which are 
quite specific. We are recommending that there be a decla- 
ration that any use of chlorine to control zebra mussels is a 
temporary, interim measure and that the Ministry of the 
Environment should only issue temporary permits for 
chlorine use, because this is not a long-term solution. 
Greenpeace recognizes that there may be some short-term 
problems with pipes being blocked. Wherever possible, 
physical or mechanical means should be taken to clear 
those situations up. In the long term, those are the prefera- 
ble methods, but in the short term we recognize there may 
be a temporary need for limited chlorine use. 

Any temporary permit that is issued for this chlorine 
use must contain a sunset provision. That provision will 
specify a date after which chlorine use for controlling the 
zebra mussel problem will not be permitted. We recom- 
mend that that sunset period be as short as possible but no 
longer than one year. I must emphasize that any permit or 
any intention for an interim use of chlorine without a sun- 
set date attached to it will be considered a failure. 
Greenpeace would consider that a failure to give chlorine 
use the appropriate concern this government should give it. 

No permit, of course, should be granted that gives ex- 
emptions to any provincial water quality objectives specif- 
ically focusing on chlorine or chloride discharges. 

Finally, I mentioned before as well that the Ontario 
government may not have the authority to make decisions 
or pass legislation with respect to preventing exotic species 
from coming into the Great Lakes. We have recommended 
that in conjunction with the federal government, and the 
US government if necessary, we undertake a prevention 
strategy and implement appropriate legislation, and do that 
in the spirit of the Great Lakes Water Quality Agreement. 


The Chair: We have exceed the time. If the commit- 
tee is in agreement, we will allow Mr Ruprecht and Ms 
Churley questions. 


Mr Ruprecht: Thank you very much for your presen- 
tation, especially your explanation of organochlorines, di- 
oxins, PCBs, DDT and CFCs. I want to know from you, 
though, what would your position be, having indicated to 
us that we should be very cautious in using chlorine—I 
would certainly sympathize with that, but we are in a 
quandary here, are we not? The Ministry of Natural Re- 
sources in its little pamphlet is saying we could use chlo- 
rine, and it is indicating specifically how and what the 
measurements are. First, would you be in agreement with 
the recommendation of the ministry, as it put out this pam- 
phlet? Second, the Ministry of the Environment says that 
up to 2.5 parts per million of chlorine can be used in order 
to come to grips with the zebra mussel problem in the 
Great Lakes in terms of piping, removing them from the 


water intake parts. Would you address yourself to those 
two questions. 


Mr Palter: The first point is that in addition to the 
chemicals you have listed and I have listed, I should have 
put in “etc.” There are a lot of chemicals other than those 
ones. I just wanted to clarify that point. 

It is quite clear from my presentation that Greenpeace 
does not endorse or support or agree with the Ministry of 


Natural Resources’ recommendations for chlorine use \ 
respect to zebra mussels. I specified that the preference 
Greenpeace for the sake of the environment is not to 
any chlorine in dealing with this problem. I think j 
possible to do that, but there may be situations where ¢] 
rine on a temporary, interim basis will be deemed apy 
priate to deal with the problem. . 

What I have said is that as long as there is a firm ¢ 
set after which that will not be deemed appropriate— 
way I have worded it in the recommendation is that | 
date should be attached to each permit to temporarily 
chlorine, or any permit. I think there should be a pre 
ence away from it and to use mechanical and phys 
means wherever possible, but clearly, if there is going 
be a decision made—and it would not be Greenpea 
preference—to use chlorine, it has to be on a tempor 
basis and there have to be firm commitments in place t 
make sure it becomes a temporary measure, if only 
promote how important the various ministries invol 
consider the alternatives. I think it is really important, ; 
unless you set a date after which you stop doing someth 
it does not matter how important you say the alternati 
are, there is no incentive to do them. I hope that addres 
the question, that any use of chlorine will have to hav 
sunset date attached to it. 

Ms Churley: Was someone from Greenpeace h 
yesterday when Ontario Hydro gave its presentation, 
have you seen the documents it put forward? ! 

Mr Palter: No, no one was here and we have not s: 
their documents. 


Ms Churley: Part of their presentation was for’ 
people. I do not quite grasp the numbers that are be 
thrown around, but they talked about injecting chlorine 
two parts per million for one-half hour every 12 hours, « 
and then continuously at 0.3 to 0.5 parts per million. Al 
when I asked about testing for trihalomethanes, they s 
they have been testing and they were not finding i 
traces whatsoever. 

I just wanted to know if you have a comment on» 
whole scheme of things. You outlined that chlorine 
being widely used, as we know, in all kinds of areas t 
have to be looked at, but in the whole scheme of thin 
what is your opinion on the amounts of chlorine that i 
being used as an interim method, as it is right now? 


Mr Palter: That is a bit of a difficult question. 


Ms Churley: If you look at total load, I guess, h 
does it fit in? | 

Mr Palter: As I said, it should be clear tl 
Greenpeace’s position here is that the best way to so. 
this problem is staying away from chlorine. There - 
other methods to deal with it. They may be more exp) 
Sive, they may be more labour intensive and they mn) 
require more changes, but the zebra mussels are not go 
to disappear. With respect, it is a long-term problem t | 
needs to be dealt with in a long-term way. | 
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With respect to the actual quantities and commenti 
on the quantities, I would need to actually see the dow 
ments. It is very difficult. I will also add that the point’ 












trying to make are not simply related to the formation 
HMs, trihalomethanes, organochlorines, when you 
rinate the water, only in that situation. The introduc- 
to the environment of more free chlorine floating 
nd looking for something organic to attach to is taking 
n the wrong direction. That chlorine represents a mas- 
issue that this society needs to debate, needs to dis- 
; and needs to come to some position on. It would be a 
in the wrong direction for any government body or 
ministry to advocate increasing chlorine use anywhere 
still maintain that that was in the best interests of the 
ronment. 

This is at a time when chlorine production is actually 
1g down and some successes are being achieved by the 
ironmental movement, particularly because the pulp 
paper industry, while not achieving zero discharge and 
till needs to be urged to do so, is in the process of 
cing its chlorine use. I think it would be a retrograde 
) to introduce more uses for chlorine at a time when 
drine is starting to be acknowledged to be as dangerous 
is. 

‘The Chair: Thank you, Mr Palter, and thank you for 
ing the extra time to provide answers to those ques- 
1S. 


Mr McLean: I wonder if I could get a clarification. 
you are aware, I was ill Tuesday and was not here. I 
nted to find out if the report of the interministerial com- 
tee that was set up was presented by the ministry on 
ssday, or at what stage that report is. I have not heard 
‘thing of it, and I was just curious to know where it is 
It should have been before this committee as it is deal- 
| with this very important issue. 


'The Chair: I will take your concerns under advise- 
nt and I will endeavour to find out where that report is. 

: 

‘Mr McLean: Does the parliamentary assistant not 
yw? 

Mr Wood: I will have to find out. 


GREAT LAKES UNITED 


‘The Chair: The next witness is Great Lakes United, 
1 Bruce Kershner is appearing on its behalf. 


‘Mr Kershner: My name is Bruce Kershner. I am an 
fironmental scientist and I am the field co-ordinator 
h Great Lakes United. Great Lakes United is a bina- 
i coalition of over 180 groups from throughout the 
zat Lakes-St Lawrence River ecosystem. Our member- 
Pp, which includes community groups, environmental or- 
izations, city and county governments, unions, small 
sinesses, anglers and boaters, extends from Duluth at the 
stern end of the basin to Quebec City along the St Law- 
ice River outflow. This statement is made on behalf of 
$ community of organizations which is deeply con- 
med about the condition of the Great Lakes. 
I would like to thank the committee for this opportu- 
y to testify here. During this presentation I would like to 
avey three essential messages. The first is that there is 
‘urgent need to focus on prevention of the introduction 
More exotic species. Second, the provincial government 
ist provide funding and cost-sharing for research pro- 
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grams that are investigating solutions to control the mus- 
sels and prevent future invasions. Third, it is imperative 
that in controlling the zebra mussels we do not introduce 
cures that are worse for the Great Lakes environment than 
the scourge we are trying to manage. 

As far as the first point, prevention, is concerned, this 
hearing should not just be about the zebra mussel or about 
the plant species the purple loosestrife but about all those 
future exotic species that will invade our waters unless we 
legislate preventive methods now. There is the real poten- 
tial that some future species may actually be more destruc- 
tive than even the zebra mussel and the lamprey. 

I would like to point out that among fishery experts the 
worst fear is that a disease, rather than a fish species or 
other vertebrate species, could spread throughout the Great 
Lakes from another continent and could basically devas- 
tate entire species. It is a very real possibility. 

The introduction of the zebra mussel into the Great 
Lakes was preventable. Once in the Great Lakes, the zebra 
mussel and other exotic species are difficult, if not impos- 
sible, to control. The best and most effective method of 
addressing the problem of introduction of exotic species is 
to simply prevent them from ever getting here. While the 
door cannot be shut on the zebra mussel, the door can be 
shut on other potentially damaging organisms. The zebra 
mussel dilemma we are now faced with can and should be 
a powerful message to all of us of the difficulty of address- 
ing problems once they are in the lakes. Like toxic chemi- 
cals which cannot be mopped up once they are in the 
lakes, exotic species must be prevented from entering the 
system. 

To prevent introductions or spread of exotics, foreign 
ships have been asked to voluntarily exchange their ballast 
water in the open seas or the Gulf of St Lawrence. Accord- 
ing to the Canadian Coast Guard, the 83% voluntary com- 
pliance rate is encouraging, but 173 ships annually—at 
least as of my figures six months ago—are not complying. 
It only takes one ship to introduce a pest such as the zebra 
mussel, and in fact it probably was only one ship that did 
that. 

It is therefore imperative that there be a mandatory 
ballast exchange program and rigorous monitoring sys- 
tems to ensure compliance. Such a program must be co-or- 
dinated with Canadian shipping authorities. Only through 
prevention will we truly be able to protect the Great Lakes 
from the damaging impacts of exotic species. 

My second point is much briefer, simply that the gov- 
ernment must be in the forefront of spearheading research 
into solving this problem. It cannot be left to the private 
sector, it cannot be left to the non-profit sector. The gov- 
ernment approach should be legislation, not just policy 
statements, and it must provide adequate funding and cost- 
sharing for local municipalities, certainly with regard to 
prevention, as the parable the ounce of prevention is better 
than a pound of cure is completely applicable here. 

Finally, I would like to stress that it is imperative that 
the solutions adopted must not contribute to or create other 
equally or more damaging impacts elsewhere in the eco- 
system. According to a 1990 statement by the Ontario 
Ministry of Natural Resources, there is no known 
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environmentally sound way to get rid of zebra mussels. 
I hope they are wrong, but at this moment there is none 
and only research will tell us if there are environmen- 
tally sound methods. We must not lose sight of the fact 
that control mechanisms must not damage the ecosys- 
tem in other ways. We cannot approach the zebra mussel 
dilemma with a kill-the-clams-but-damn-everything-else 
attitude. 

For some municipalities and corporate facilities, they 
are viewing their own problem with the zebra mussel as 
the thing they have to solve, without regard to whether it 
creates another and worse problem, such as introduction 
of toxics in place of the zebra mussel. For example, 
chlorination and other chemical control methods have 
been proposed for water intakes and other problem 
areas. These approaches should be treated cautiously. 

Available evidence indicates that chlorination of 
water intakes may cause the formation of 
trihalomethanes. I am sure you are all aware of that. 
These halomethanes are potentially carcinogenic and 
could affect the quality of drinking water. Furthermore, 
the chlorination method works most effectively only 
with continuous release of that toxic element. That 
means relatively high levels on a constant basis, for 
weeks. 

In response to those who say there could be an envi- 
ronmentally safe method of administering chlorine, 
which is highly unlikely, there is certainly no known 
way to guarantee safe transport or storage of liquid chlo- 
rine. Toxic spills and explosions are always a possibility 
with this unstable chemical. Again, what is done with 
the chlorine before it is ever used to treat zebra mussels? 
It is already dangerous before it gets to the zebra mus- 
sel, let alone after it. 

Another example of an environmentally unsound ap- 
proach that has been talked about and strongly consid- 
ered for use is the use of toxic paints, such as TBT and 
other similar kinds of paints. These release pesticides 
that are just as toxic to all kinds of beneficial, native 
organisms and amount to nothing less than an uncon- 
trolled toxic chemical discharge. I might add that the US 
Navy and the US Environmental Protection Agency 
have banned it on any of their facilities, on any of their 
vessels. It still is allowed to be used for certain classes 
of vessels over, I think, 82 feet, but I am not fully versed 
in that matter. 

You may also be told about clamtrol, a clam-killing 
substance that is being used by some power plants. If a 
special filter mechanism is installed, this pesticide can 
kill the mussels without being discharged into the lake 
again, and we are very glad of that. However, our con- 
cern about this is that even if it were 100% environmen- 
tally safe, it offers only a solution for power plants, not 
drinking water intakes, boat engines, boat hulls, piers 
and breakwaters and other structures which could be 
attached to by zebra mussels. 

Last—and this is a highly important point—again, 
looking at this from the Overview, the manufacture of 
such pesticides almost always results in the production 
and release of toxic discharges at the chemical plant that 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 






























produces the pesticide. Again, this kind of solution is ( 
gerous before it ever gets to the zebra mussel. 

Three methods that hold promise for being both) 
fective and environmentally sound are potassium ion} 
lutions, which is a preventive method, ultrasor 
attachments, again a preventive method—one bri 
name they were aware of is Hulltrasonic—and ste} 
jets to kill and remove the mussels. There may be (¢ 
ers, but these three show promise and should be 
focus of government-supported research, because 
these are effective, then we will not have to end 
using environmentally unsound methods to attack {| 
problem. These may not be the only environment; 
promising methods, but we should certainly support’ 
search into them. 

In conclusion, I would like to thank this commit| 
for the opportunity to present this testimony and I 
forward to the success of our collective efforts to ¢ 
serve and protect the Great Lakes ecosystem. Thi 
you. I will take any questions, if you have any. 
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Mr Ruprecht: Mr Kershner, I appreciate your [ 
sentation. You talk about that you would be definit) 
opposed to the use of chemicals in terms of hold) 
back the onslaught by zebra mussels. You also indic 
that the use of chlorine and toxic paints and clamt 
and other items would have serious effects for our en} 
ronment. Would you be in favour of the measure tha, 
at present in use by our government and by our minis 
to use chlorine on an interim basis, or do you have ¢| 
other interim solutions that could be used immediately! 


Mr Kershner: As far as immediate use goes, son 
thing like the clamtrol at least is effective without be! 
seriously environmentally destructive at this time, | 
least as far as where it is released, as opposed to whi 
it is produced. So something like that, yes, is a possi! 
alternative that should be considered in the meantir. 
an interim alternative. 

However, getting away from the pesticide and chi 
rine solution is the best thing in the long run and that} 
why I am saying that support of research into this pre 
lem may yield results quite quickly, such as the thi! 
that I mentioned, which we know work. The only qui! 
tion is, is it economically viable, financially viable? Is! 
usable in all facilities? They know that they work’ 
have seen the Hulltrasonic device. It has worked {| 
years against barnacles, which attach themselves in| 
very similar way, but they are marine organisms, 1) 
lake organisms or river organisms. 

So I think that we could have an interim use | 
something like clamtrol, but chlorine, to me, it is a ve’ 
frightening kind of Prospect to start adding more chi! 
rine into the Great Lakes ecosystem when the wh¢ 
point is that dechlorination of the ecosystem has be! 
found to be the best solution for bringing this ecosysté 
back to health. I do not want to go back on that. | 


Mr Ruprecht: We have hundreds of places at pre| 
ent in Lake Ontario that take water from the lakes. Dic} 
hear you correctly by saying that the use of clamti! 














ld be adequate for intake water pipes for either munici- 
jor other uses? 


Mr Kershner: For power plants, I was saying. 
Mr Ruprecht: Intake water pipes. 


r Kershner: As far as drinking water intakes, if 
yrine is seen to be the only interim method at this time, 
| I would have to say that those should be temporary 
mits. It should be viewed as interim and just a priority 
on research to check out these other ones. I do not 
ik that we may have more than a year before we finally 
:rmine something that is better than chlorine. 


r Wood: Thank you for your presentation. It was a 
y good presentation. I am leading up to a question. You 
‘saying that there are 173 ships that do not comply with 
ivoluntary controls to dumping ballast water or treating 
jast water. I just want to read a sentence from the Min- 

of Transport in Ottawa, saying, “There is no conclu- 
» proof that ships’ ballast water discharges are the 
srce of undesirable marine organisms.” This is a letter 
/ was written on 23 January to the Minister of Natural 
jources in response to saying there should be some con- 




















My question really is that if zebra mussels—we have 
ve with them. It seems that way, anyway. If we were to 
inate them all tomorrow, without controls on ballast 
er, are we going to have them back again in a year’s 
le without some kind of control between the federal, 
incial and international shipping? 

‘Mr Kershner: That is a very good point. Let’s say 
I it was only found at one port and we caught it early 
| we got rid of it. If ballast water regulation is not im- 
ented, it could be reintroduced, absolutely. 

If I heard you correctly, you said that particular agency 
i that the ballast water was not necessarily the source of 
"of many of these exotic species. 


Mr Wood: This is a letter from Doug Lewis, the Min- 
tr of Transport in Ottawa, saying that there is no conclu- 
2 proof of that and they are going to do some research 
study into it. 
Mr Kershner: Okay, there is a big difference between 
ing no conclusive proof versus the likelihood or strong 
picion of. The Great Lakes Fishery Commission has 
cluded that ballast water is one of the major sources of 
se species. 
It only makes sense. I would have to ask that agency 
cial, “So where else would they be coming from?” 
ere are sources, but ballast water is the way to bring 
2x huge volumes of contaminated water from freshwater 
ts on another continent and to have it released here. I do 
know of very many other sources that would bring that 
d of volume. 
Mr Wood: I should have mentioned the fact that there 
currently a study being carried out under contract by the 
‘iversity of Toronto and the federal government to look 
0 this and do a sampling of it. 
iMr Waters: You have mentioned several times here 
* Why is it only available for use at power plants? 
y 








can you not use it on municipal systems? 
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Mr Kershner: Because it is too toxic; it is as simple 
as that. What they do is put it into the system of the power 
plant and filter it in a clay bed before the water is dis- 
charged back out into the lake. So it has to be filtered. To 
do this for drinking water would mean you would have to 
filter before it goes into your pipes. They know that they 
cannot get rid of all of it, which is why it should only be an 
interim method. 

You would not want even a small amount of clamtrol, a 
pesticide to be coming out of your tap water, would you? 
But the power plant releases it back into the lake, and most 
of it is kept in that clay bed. It is not the ideal situation. 
One does not want to do that with drinking water. 


Mr Waters: So which is worse, clamtrol or chlorine, 
as far as being a toxic chemical? 


Mr Kershner: Clamtrol is better for power plants. For 
drinking water intakes, I am not sure what we could do in 
the interim except put funding and support into research to 
figure out which ones are correct. There may be some 
waiting out there among those three that I have just men- 
tioned that are available and safe right now. 


Mr Waters: On the potassium one, it is my under- 
standing that potassium is being tested only on one type of 
minnow and one type of snail and they have not looked at 
the rest of it, so I would not want to say that one is particu- 
larly safe at this point. 


Mr Kershner: I think it may be more a matter of 
figuring out how to administer it in a way that maintains 
potassium ion levels that are high enough to impede the 
growth of the zebra mussel. Some of the scientists I have 
spoken to feel that the conclusions can probably be applied 
much more broadly to other molluscs. 


Mr Waters: Can you explain to me how this 
clamtrol—I am a bit concerned about the fact that you said 
this is a highly toxic thing but you think it is safe for 
power plants. Where did they introduce this? If they intro- 
duced it anywhere in their intake, what happens should 
there be an accident, should there not be any water coming 
in? 

Mr Kershner: That is why I would only emphasize it 
as an interim method. I am only going by the word of the 
manufacturers of clamtrol and the industries that have used 
it along Lake Erie. 


Mr Waters: This is not like an independent body. 
This is somebody who has a vested interest at this point. 


Mr Kershner: Yes, but the Ohio Environmental Pro- 
tection Agency has approved it. 

I am not saying that I have a solution at this moment. I 
am saying I am looking at this from the larger view of, if 
we start adopting something like chlorination as a method 
and then just settle on that and continue using it, that will 
be destructive. I want us to look at any of these interim 
solutions as interim and put a major thrust towards finding 
methods that are environmentally sound. 

I cannot say what is going to happen in the next year with 
the zebra mussel and the methods of control, but I can say 
that if chlorination and other similarly destructive methods 
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i 
are used after that relatively short period, we will see a If the committee is in agreement, we will recess until 
decline in the water quality of the Great Lakes. in camera session at 1:30 so that we may discuss with’ 

The Chair: Thank you very much for appearing be- _ Search staff the compiling and direction of the report. Are; 
fore us this morning. That concludes our witness list. agreed? Agreed. | 


The committee recessed at 1210. 
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| The committee met at 1534 in committee room 1. 


ORGANIZATION 


_ The Vice-Chair: I call the meeting to order. We have 
veived the resignation of Bob Huget as of 4 April, so the 
st thing on the agenda for business would be the election 
ja new Chair. The floor is open for nominations. 

Ms S. Murdock: I would like to nominate Peter 
mos. 
The Vice-Chair: Any further nominations? Hearing 
further nominations, I declare Peter Kormos the newly 
‘cted Chair of the standing committee on resources de- 
lopment. At this point I would then turn the chair over to 
» newly elected Chair. 








|The Chair: I want to thank Ms Murdock for her motion, 
link the committee for the support and thank the Premier’s 
ce for not sending somebody running in here saying, 
‘lo, no, it’s a mistake.” 

_Mr Ramsay: I just would like to know some of the 
tckground, how this all happened. I think it is excellent. I 
[nk things are being patched up over there. It is great. It 
good to see. Congratulations. 

Ms S. Murdock: Thank you very much, Mr Ramsay. 
The Chair: There is a motion, I understand, to be 
ade by Mr Waters. 

_ Mr Waters: Yes. I would like to move that a subcom- 
nttee of the committee on committee business be ap- 
ninted to meet from time to time at the call of the Chair 
cat the request of any member thereof to consider and 
‘sort to the committee on business of the committee; that 
sbstitution be permitted on the subcommittee; that the 
sence of all members of the subcommittee is necessary 
| constitute a meeting and that the subcommittee be com- 
ised of the following: Mr Kormos, myself, Mr Ramsay 
ad Mr Arnott, which is the Chair and a member of each 
ithe three parties. 

_The Chair: Any discussion regarding that motion? 
‘lin favour? Any opposed? 

_ Motion agreed to. 

_ The Chair: I am going to distribute a draft budget that 
s been prepared for consideration. 

Mr Ramsay: Where are we going? 

| The Chair: Take a look at the draft budget. Any ques- 
ins, of course, could be addressed to the clerk. Yes, Mr 
‘aters? 

_ Mr Waters: My question would be, is this to cover 
2 zebra mussels and purple loosestrife? 
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Clerk of the Committee: Yes, the translation and 
printing of that report will have to be done in the new 
fiscal year. That is included in here, as well as in the event 
the committee meets during the spring session to consider 
some other matter and report thereon, requiring also a 
translation. Basically there are two report translations, two 
report printings and a number of other items, mainly just to 
keep the committee going during the spring session. If there 
are any Summer meetings to be anticipated or any travel, 
that will have to be done by way of a supplementary budget. 

Mr Arnott: I would like to question the second to last 


item—transportation of goods, $500. Could you give us an 
explanation. 


Clerk of the Committee: In the event anything has to 
be moved from one point to another that would be outside 
of courier service, in the way of reports or any other matter 
that has to be moved for us. 

Mr Arnott: Okay. 

Clerk of the Committee: We had to have some truck- 
ing done, I know, in the last committee I worked on, and 
that is where it would fall. 


The Chair: Is there anybody who would move ap- 
proval of the budget? 


Mr Wood: I will move approval of the budget. 

The Chair: Any discussion? All in favour? Any op- 
posed? 

Motion agreed to. 


The Chair: Is there any new business people would 
wish to raise during this portion of the meeting? There will 
be a meeting of the subcommittee immediately upon the 
end of this meeting. Is there a motion for adjournment? 


Ms S. Murdock: Before we move adjournment, Mr 
Chair, this committee sits every Wednesday afternoon at 
3:30. Is that correct? 


The Chair: Mondays and Wednesdays, I am told. 
Clerk of the Committee: If there is business before it. 


The Chair: Assuming there are things to deal with; 
otherwise it does not sit. Notice, of course, will be given 
promptly. There will be plenty of notice before meetings. 


Ms S. Murdock: Yes, I am sure. 


The Chair: The meeting is adjourned and the sub- 
committee will now meet. Thank you very much for your 
co-operation and assistance. 


The committee adjourned at 1542. 
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The committee met at 1616 in committee room 1. 


REPORT OF SUBCOMMITTEE 


The Chair: I think we have a very short meeting, a 
ty brief agenda. Everybody has the subcommittee report 
/ which deals with the report on zebra mussels, among 
‘her things. 

_ Mr Arnott moves adoption of the report of the subcom- 
littee. Is there discussion about the matter? 

Mr Huget: No, I was going to second it, if you 
eded a seconder. 
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The Chair: No, no seconder needed. All those in fa- 
vour? Opposed? 


Motion agreed to. 


The Chair: The report of the subcommittee is ap- 
proved and adopted. 

Are there other matters that people wish to raise? Then 
we Shall entertain a motion to adjourn. 

Mr Waters: So moved. 

The committee adjourned at 1618. 
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| 
The committee met at 1609 in committee room 1. 


REPORT OF SUBCOMMITTEE 


The Chair: We are dealing with the report of the sub- 
mmittee with respect to the proposal by Mr Waters, pur- 
int to standing order 123, that this committee devote 12 
urs of its time to a consideration of the procedures of the 
otkers’ Compensation Board which impede the provi- 
n of efficient services to workers and employers. 

There was no issue taken at subcommittee with the 
ypriety of that proposal. There has been a consideration 
| the subcommittee of witness lists that were submitted, 
e by Mr Waters and one by Mr Arnott. There were no 
ner lists of potential participants submitted and it was 
»posed, as is indicated in the report by the subcommittee, 
it nine hours be devoted to listening to those persons, 
sically half-hour slots, three hours for the committee to 
vet after hearing the participants to discuss or to. make 
2sentations and then to discuss the report with research. 

| It was suggested that matters commence on Monday 6 
ay, and it was proposed that these half-hour slots be 
tiversal but for the group of four vice-presidents from the 
orkers’ Compensation Board, who will appear as a bloc 
: a period of one hour. They are the second to last pre- 
atation, and the last presentation is the new chair of the 
iorkers’ Compensation Board, a half-hour. 

_ There was no consideration of the breakdown between 


inate and questioning. I think a general rule has been 


: 









‘minutes and 15 minutes. I do not know if anybody has 
ey comment on that. That only gives five minutes for 
cch party. In speaking to the report of the subcommittee, 
smebody may want to talk about that. That is always 
toblematic, is it not? Some participants require so little 


westioning, others people want to spend more time with. 


_Mr Ramsay: Maybe the first consideration should be, 
at does the committee feel would be fair to the pre- 
‘nters as far as their time frame is concerned? Considering 
ie complexity of this subject, what should we be allowing 
lem, what do you think they would require, and maybe 
‘ork from there. Maybe we should have discussed this 
‘fore, but anyway we are going back a little bit now that 
2 have already given them a half-hour. What would you 
link, Dan? 

Mr Waters: Yes, I have a concern with four vice- 
esidents, if they could consume an hour, and we would 
ver actually get to the questioning. 

Mr Ramsay: We can dictate, though, the length of 
eir presentations. That is what I am saying. 

_ Mr Waters: Yes, I think we should ask them for very 
ief opening remarks and then get into the questioning. 


Mr Ramsay: Maybe that is the format we would like: 
Nhat we want to do basically is discuss with you these 
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matters and we will give you five minutes to present your 
case on these matters and then we will have 25 minutes for 
discussion.” 


The Chair: I think in addition to that, what always 
happens is that people prepare written reports and then 
they read those, on the presumption that politicians have 
difficulty with that. They may be right, but if we could 
indicate to these people that we would appreciate it, if they 
prepare written reports, that written reports should be 
given to us a week before they show up so they could be 
distributed to the committee. 


Mr Ramsay: That might alter the time frame. 


The Chair: That would permit all that much more time 
for discussion, because we would not expect them to read 
that same report once they got here. We would assume that 
people had read it. 


Mr Ramsay: That would alter the time frame, though, 
because now we are asking for the report to be given to us 
a week in advance of our hearings. That might be a timely 
way of doing it and it might be a good idea then to rethink 
the scheduling of the hearings in light of adopting that 
procedure. That might be a very good way of proceeding, 
that we actually would have written reports. So basically 
they have presented all they want to say to us. We will 
digest that individually and then when we come to the 
hearing, basically it will be discussion. We have it in front 
of us and we are knowledgeable of their point of view and 
it would be a half-hour of discussion between all three 
parties and the delegate. 

The Chair: You were talking about the first participants 
not having a week’s lead time. Surely we can make an 
exception. We can ask them to submit it a day before or 
two days before and we can make an exception. We do not 
want this to drag on. I think we can indicate to groups that 
appear here that they will have some leeway, perhaps five 
minutes, to do any comments in addition to their submission, 
but not necessarily so, and then the balance of time shared 
equally by the three parties. 

Mr Ramsay: Do we have enough time to be fair to 
those people? Let’s just look at the calendar. Are we, first 
of all, going to consider this approach? When does the clerk 
think she could start contacting witnesses? Tomorrow? | 
guess if the clerk could start contacting witnesses tomorrow, 
then we are not starting until the 6th, I do not know if there 
is time. 

The Chair: If the first witnesses have not got enough 
lead time to prepare written material, well, then we are 
going to have to make an exception, and hopefully the 
clerk will juggle the people so that the people who are 
called first are people who are more likely to have material 
already prepared or who are going to be brief in their 
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submission in any event so that we can breach that general 
tule of five minutes and perhaps extend it a little bit. 


Mr Waters: When you look at some of the groups, 
such as the injured workers’ groups, those people probably 
have a brief in their hip pocket that they can send to us in 
advance. Some of these groups work constantly on it, so 
you could probably pick some of those that it is obvious they 
are going to have something prepared. Even if you got it, I 
do not know whether you need it a week in advance. 

Mr Ramsay: I was wondering if we could ask the 
clerk’s advice, with her experience in this. How much time 
historically have you found that groups need to prepare 
their presentations? Are we pushing them too much by the 
schedule we are proposing? 

Clerk of the Committee: The experience I have had 
is that most organizations would need at least two weeks to 
prepare written material. If the committee wants it a week 
in advance, then we are talking about three weeks down 
the road. The committee may want to consider asking 
groups to prepare a summary for the committee to have in 
advance, in which case you may not have to give them 
quite so much time. 

Mr Waters: Are we going to need all that much material 
from them in advance when we have our own research 
people doing some work for us as well? They can leave 
written material with us, if they wish, but they have five 
minutes for opening statements and after that it is open, 
and if they wish to leave some written material with each 
member so that we can deliberate over it or read it and 
then when we get in our three hours of discussion we 
could use it then, that is fine. 

Ms S. Murdock: Given that I deal with the Workers’ 
Compensation Board, I know that the four VPs from the 
board have material already ready. 

My experience, albeit short-lived at this point, in the 
previous committee that I was sitting on is that most of the 
groups were given a half-hour rather than an hour, and 
almost inevitably it was the groups that would be finished 


very quickly in terms of their brief summary of what tl 
wanted to say, and then we would split the time evenly 
was quite well done. It was the individuals who came 
who would use up almost all of their time if you did not 
a limit, as Mr Ramsay has said. So I do not know whet! 
it is necessary for most of these people on the list, from1 
experience, knowing most of them, to even have to 
given much lead time in terms of sending us something, 


The Chair: Perhaps the clerk should advise 1 
groups that she contacts what our hopes are and what | 
ideal scenario is and we simply have to be flexible in t 
regard. We have indicated, and I think there is consens 
as to what the best case would be, but we are going to ha 
to be flexible because of the time constraints. This is one 
those 12-hour sessions where we have some real difficulti 
We want to get this started as soon as possible. You dot 
want to get it dragging on, because who knows what cot 
be referred to the committee for consideration in the wee 
to come? 

Is there a consensus in that regard then? If so, perha 
somebody could move acceptance or adoption of t 
subcommittee’s report. Mr Ramsay. 


Mr Ramsay: Just to summarize then, when the cle 
approaches the witnesses, we will say: “We desire to ha 
a half-hour discussion with you, and we would ask tl 
you give a five-minute summary of your position. If you 
give us that summary and any other material in advance 
that, this would be desirable, but if not, we are really anxic 
to hear you.” 


The Chair: It seems to me that reflects what the cc 
sensus is. Now what about somebody moving adoption 
the subcommittee’s report? 


Mr Wood: I will move adoption of the subcommitte: 
report. 


The Chair: In favour? Opposed? That is carried. 
Motion agreed to. 
The committee adjourned at 1620. 
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The committee met at 1533 in committee room 1. 

































| WORKERS’ COMPENSATION BOARD 


Consideration of the designated matter, pursuant to 
ading order 123, relating to the Workers’ Compensation 
ard. 


The Chair: Perhaps we can start. We are already a 
iple of minutes behind time. Good afternoon. I will be 
‘ing you of course to identify yourselves, but I want to 
ply indicate at the very beginning this afternoon that 
3} series of meetings with groups and individuals like 
irselves is in response to a members’ initiative to have 
} committee consider the following: A review of the 
icedures of the Workers’ Compensation Board which 
ede the provision of efficient services to workers and 
iployers. In view of the fact that a limited amount of 
‘e is being devoted to it, necessarily so because of the 
2s which give life to it, it is going to be necessary to 
afine ourselves to that scope as best possible. 

I would first ask you if you could identify yourselves, 
- us who you are, and then spend perhaps 10 or 15 
‘autes saying what you would like to say, after which we 
1 devote an equal amount of time to having people here 
« questions of you. 





OFFICE OF THE EMPLOYER ADVISER 
‘Mr Stutz: Thank you, Mr Chairman. I am Jeffrey 


yviser, which is a branch of the Ministry of Labour. I am 
ned today on my right by Tom Carroll, acting regional 
‘nager, and by Sean Ford, policy analyst in the office. 

‘I should mention that I took up my responsibilities on 
acting basis just three weeks ago on assignment from 
all Business Ontario, which is a branch of the Ministry 
Industry, Trade and Technology. I managed the advocacy 
ygram there on behalf of Ontario’s small businesses and 
'0 worked on program delivery in the field of entrepreneur- 
/p, education and small business programs such as the 
W ventures loan program. So while I have some direct 
yperience of workers’ compensation, I have Mr Carroll 
i'd Mr Ford here as resources in the event that your ques- 
ins get into more technical areas with which I may not 
t be familiar. 

‘I do think my experience in small business will be 
evant to the committee’s interests because I have had 
me direct contact with individual business owners and 
ow the difficulty they experience in dealing generally 
ith departments of government. There are probably more 
in 20 ministries and agencies of the Ontario government 
ith which a new small business owner has to deal, and it 
by no means the workers’ compensation system alone that 
> small business owner finds confusing. So we may want 
get into that area of simplifying access to government 
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through this whole maze of services of which workers’ 
compensation is one important part. 

I was also responsible for our customer service Strategy 
in the small business field over the past year, and this is 
part of the flavour of our presentation. The last pages of 
our brief deal with the need to establish a broad customer 
service strategy in the Workers’ Compensation Board, 
something which I think we have seen successfully in 
other parts of the government. 

Let me say a word of introduction about the office of the 
employer adviser. It was founded five years ago by Bill 101 
in tandem with the office of the worker adviser essentially 
to help employers and especially smaller companies deal 
with the workers’ compensation system. 

It has three types of assistance really. One is training, a 
kind of preventive role in which we try to familiarize the 
owners and staff of companies with the ins and outs of the 
system: how to manage their claims, how to see through 
appeals, how to make sure they are fairly treated in the 
premium payment system of the board. 

Second, we will represent businesses, particularly 


~ again trying to devote our time to smaller companies as 


they appeal claims made by their employees which they 
may consider questionable, in order to keep their costs 
down. So we will advise them or actually accompany them 
to hearings or in preparing their objections to claims in the 
system. Over recent years, we have done 800 to 1,200 of 
these claims representations per year and about 300 appear- 
ances at hearings. 

Finally, we play a role in the development of legislation 
and in the development of administrative policy at the 
board. We prepare briefs; we consult with the employer 
community and try to advise both the government and the 
board on what will be workable and what is in the interest 
of the employers as an important stakeholder in the 
workers’ compensation system. 

I think we are in a position to comment on the obstacles 
as well as the achievements in customer service at the board, 
both from our own direct experience as employer advisers 
dealing every day with adjudicators and others in the 
workers’ compensation system, and also from what we hear 
from the employers as individual companies and associations 
with whom we are working day in and day out. 

I should mention that the office of the employer adviser 
appeared before this committee three years ago. I guess the 
committee was reviewing the annual report of the 
Workers’ Compensation Board, and the office made a 
number of proposals on customer service at that time as well. 

Today I would divide my presentation much as the 
brief is divided, into three parts: first, our general perspective 
on how the Workers’ Compensation Board is performing as a 
customer service organization; second, how the board could 
move towards an effective strategy of customer service; 
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and third, the specific recommendations which could be 
undertaken in the short run to address the needs of em- 
ployers more effectively. 

1540 

First, as our general perspective, I think all of us can 
recognize that the board is an organization still in a state of 
very rapid change and evolution. It has absorbed several 
waves of new technology—the computer imaging of its 
filing system, the introduction of voice mail and electronic 
mail—and very major organizational changes, a serious 
effort to push decision-making down to the regional level 
with the establishment of integrated service units. I think 
we would say from our own experience and that of the 
employer community that this adjustment, while painful, 
has started to pay off in results. It is probably correct on 
the whole to say that service is somewhat better than it was 
two or three years ago. 

At the same time, it is probably not as good as it could be. 
Our diagnosis of that is that perhaps not enough attention 
has been paid to the human side of improving service. So 
the reservoir of skill and knowledge that is in the staff of 
the Workers’ Compensation Board may not have been 
fully mobilized. The effect of introducing rapid organiza- 
tional change and technological change in an organization 
when the people who work there have not been fully in- 
volved and reassured can sometimes be pretty frustrating. I 
think this has been one of the barriers to really making 
effective service an ideal and an ethic that works in practice 
at the board, despite very good intentions and significant 
investments of time and effort. 

Nevertheless, there have been some real achievements. 
I have mentioned the effort to regionalize decision-making, 
the introduction of a new workers’ benefit payment system, 
the rehabilitation efforts to contract out now to more than 
100 clinics and in fact the establishment of a better process 
for policy consultation very recently at the board. These are 
all moves in directions that deserve support and recognition. 

Considering the big picture, though, I think it is fair to 
say that what we have seen is an investment in new equip- 
ment, technology and organizational change but not what 
one could say amounts to a comprehensive strategy. This 
is one of the recommendations we are making. I think you 
will hear it again from some of the employer groups. There 
is a need to step back and do a systematic assessment, 
what we call an operational review, of the service perfor- 
mance of the board. This is not an end in itself, but it is a 
way of getting a good, factual and objective view of how 
the board is doing. 

What we present today and what other interest groups 
will present is certainly based on real experience, but it is 
bound to be anecdotal. You are going to get stories of 
individual experiences, hundreds of them perhaps, but not 
the same thing as an organization which is taking on to 
itself the job of becoming a better servant of the public. 

So we put forward the idea of an operational review of 
Service as the first step in creating a real Strategy that the 
board itself and all its employees buy into. Buying into the 
service ethic—I think that is where perhaps this committee 
could play a leadership role in moving from criticism and 
identifying procedures that stand in the way of improve- 


ment to a real commitment to serve all of the stakehold 
better. 

I would say that we have in the brief identified hal 
dozen areas where specific short-term improvements cor 
be made. These are things that are really irritating to e 
ployers and irritating to members of my staff when tt 
try to deal with the workers’ compensation system. Tt 
are very basic things. 

In the first section of the brief we talk about serv 
over the telephone. The voice mail system, the answer 
machine system installed at the board, is turning out to 
a barrier to communication. People cannot talk to a hum 
being these days. Normally when you call, your messe 
is recorded and you will probably hear back within two 
four days. That is probably not good enough for ma 
employers, and it is fairly frustrating for members of 1 
staff as well. So we think that telephone service poli 
needs to be looked at. 

Similarly, in the area of correspondence there can 
very significant time lags in responding. We have set out 
the last two pages of the brief our own experience from 1 
offices, setting out how long it takes to get an answer t 
phone call, an answer to a letter. We think that although 1 
board has moved to set standards in those areas, the perf 
mance is lagging and not meeting those standards. 

Some of the other areas which we identify are the rey 
nue system, how premiums and rates are assessed on eé1 
ployers and what happens when they move to appeal; t 
work processes at the board and the adjudication of clain 
and some opportunity to simplify the stages of appe 
perhaps as we suggest by eliminating one whole stage, 
decision review branch. As you can see from our table, tl 
last item appears to amount to a three-month stage in a to 
of an 11-month process of appeal if things go to the heari 
Stage. Finally, we set out some proposals on improvi 
communications with employers to keep not just employ: 
but all stakeholders well informed about where their file 
and what is happening in the processing of a case. 

That concludes my presentation. I would be happy 
take questions on any aspect of it. 


The Chair: Thank you. We will start with the membi 
to my right and one to my left. Five minutes. 


Ms S. Murdock: You said that overall service has ii 
proved, but I am just wondering if that is seen regiona 
as well. Are there particular areas that are of concern? F 
example, I went on the tour of the integrated service w 
here, where there is an imaging unit on almost every det 
That was the pilot project, and admittedly in that area the 
were fewer complaints than there were in other areas: 
was wondering if you found that as well. 


Mr Carroll: I think it is our understanding that t 
Service is fairly inconsistent. I think generally the regio 
have been reporting to us that there is improvement. Sor 
regions are able to reach a good communications stat 
with the WCB, and the differences over the last three ¢ 
four to six months have been condensing. In other wor 
people are saying that—for example, Windsor is improvi 
for us. We have gone down and met with the people; 1 
have taken the initiatives. What would have taken a we! 
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@et a reply to is now condensing to two days, and in fact 
(ink our Windsor people now are fairly happy. 

It has taken initiatives from each regional office to do 
it. There was at one time quite a difference. There might 
ya week or ten days before a reply. But you need that 
/d of strategy with the board to condense those times. 
}; can concentrate on that because that is our business. It 
much more difficult if you are an individual person to 
) that kind of reaction. 


Ms S. Murdock: You have also recommended an oper- 
nal review. Who would you recommend to do that? 


Mr Stutz: Our view on that was that it should be 
ne by the board itself. You may hear from other groups 
Jt an external organization could be invited to do it, and 
t certainly is a method that other organizations have 
flowed. But the sense of our organization was to build 
iernal commitment to this process, and therefore it 
med to us the way to go was to ask the board to do it 


ah its own resources. 
50 
Mr Waters: I looked at your survey at the back, ap- 
adix 2, where you have total time elapsed and you go to 
1.75 months. Obviously you feel that is too long. Repre- 
siting employers, how long do you feel it should take to 
1a case through this system? 
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Mr Stutz: I am not sure we know what ideal is 
aievable. Our approach was to say that there is approxi- 
itely a three-month block in there related to the decision 
tview branch that we felt was in many cases unnecessary. 
the minimum, one could say, we should be able to take 
it down to something in the range of eight months. I 
ean, this is a complex decision-making process. I do not 
! 





nk it can be overnight but I think there are lags in here 
it one could work on. Perhaps as an ideal to work to- 
yirds, one could say a six-month process. 


| Mr Waters: With the decision review branch, you 
sid a couple of times that you feel it should just be elimi- 


(ted. In here I do not see anything on it. Could you give 


[2 some idea as to how often there is a claim decided at 


tit step? Do you have any information on that? 


| Mr Stutz: The reference to decision review is at the 
of page 7 in the brief. 


) Mr Waters: I was just wondering, because you are 
vying that it should be done away with. Is there never 
i resolved at that step or is it so infrequent that it 


t does not— 


| Mr Carroll: I think our position is that this is a paper 
peal from an adjudicator. The adjudicator writes a decision, 
ypefully on the evidence, and it is a well-reasoned one. 
appeal from that goes to what is really a higher adjudi- 
tor, which is decision review. They do a paper look at 
hat that adjudicator has done, sometimes sending it back 
the adjudicator to look at again or they make a decision 
re themselves. Then that is appealable, of course, on to 
hearing at the WCB, which is then appealable on to the 
bunal. We do not have the tribunal time, but you are 











looking at maybe six months to another year to complete 
the process. You may be looking at two years or longer. 

We are looking at condensing that, at least from an 
employer’s point of view—our appeals, employers’ ap- 
peals—at least shortening that down. I think noticeable in 
there is that the access is three to four months. If that could 
be shortened to a month, we would be looking at four or 
five months. I do not know. When the system gets clogged 
and we are not getting the appeals through and people have 
to wait—I mean, we are talking about a simple appeal here. 
Maybe just no one is getting justice. We are looking, at 
least from an employer’s point of view, at shortening that 
and taking out one of the steps. 

Mr Offer: Thank you for your presentation. I will 
preface my question by apologizing. As I run through this, 
I hope this is not going to be too rambling a question. It is 
in a number of parts. 

The first part I would ask is, have you taken a look at 
the breakdown of the businesses that are asking or requiring 
your assistance in terms of their size and what not? You 
might want to share that with us. 

The second point or observation I wish to make is that 
you have in your appendix 2 indicated the time frame to deal 
with a particular matter. I see that it runs from basically 9 
to 11 months or so. I imagine that is not a question which 
deals specifically with the system exclusively but also with 
your workload in terms of being able to meet the number 
of concerns brought to your attention. 

I am wondering if you might want to respond to those, 
because they might result in some further questions. 


Mr Stutz: Let me comment first on your question 
about size of company. These statistics have not been kept 
systematically, but at various times in the past the office 
has surveyed companies to find out the size distribution. 
My impression of those results is that probably the average 
employment size of clients of the office would fall in the 
range of 50 to 100. Despite the desire to serve many 
smaller companies, it is the larger companies, with more 
employees who are more likely to have claims, which are 
aware of the service and are utilizing it. 

Second, the time elapsed here has nothing to do with 
the workload in our office. I think it is fair to say that there 
is really no lag in our service. We are tracking along at the 
speed at which the compensation system copes with cases. 

Mr Offer: Okay. So this particular appendix 2 is really a 
commentary on the system as a whole, giving us a bird’s-eye 
view and potentially how it might be able to be improved? 


Mr Stutz: Right. 

Mr Offer: In appendix 1, I am just going to be asking 
you to take me through Sudbury, for instance. “Telephone 
and Letters.” Is that a telephone call or letter to your office, 
received by answering machine, responded to and appeal 
letter response time? I am just wondering if you could take 
me right through that chart. 

Mr Stutz: I am sorry if the table is not clear. It is the 
experience of our staff in calling or writing to the Workers’ 
Compensation Board on behalf of an employer. This is 
from us, as if we were a client of the workers’ compensation 
system. It means in Sudbury, when we call the WCB office 
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there, do we get an answering machine? Yes, we do. When 
we call them, how long does it take for the WCB in Sudbury 
to respond? Two to three days. And so on across the table. 


Mr Offer: I might just want to think about that. If 
there is any time left over and something comes to mind, I 
will see if I can ask another question. 


Mr Arnott: Mr Stutz, I would like to compliment you 
on your presentation, which has a lot of very good points. 
Certainly the remark about encouraging the Workers’ 
Compensation Board to buy into the service ethic, I think, 
is something that could be well received by everyone in 
Ontario if that were to come about from this exercise. 

I would like to describe the typical complaint that I get 
from small businesses in my riding in Wellington county. 
Typically it will be a small business from Mount Forest, 
Fergus or Erin and it is a complaint over the assessment 
that has been generated. It is a dispute over the accounting 
figures, the amount of money that the board wants for the 
assessment. It is quite simple to resolve generally if we get 
the employer speaking to a senior enough person at the 
board. Do you have any suggestions about how the assess- 
ment system might be simplified to eliminate that problem? 


Mr Stutz: Yes, and there is some reference to that on 
page 4 of the brief. In essence, our ideas there are to get 
those senior people, the people who deal a lot with revenue 
matters, to work on them and not perhaps rely on the same 
adjudicators or hearing officers who deal a lot with claims. 
I think your observation on the cases that are coming to 
your office is correct and matches our experience. If we 
could break away the revenue items which are mainly of 
concern to the employers and have perhaps peripheral impact 
on worker concerns, if for the most part those could be in a 
separate what we call fast-track stream, the employers 
could get better service than they do today. 


Ms S. Murdock: Just on Mr Arnott’s question, one of 
the complaints I have been getting from employers is the 
form of assessment, in that it is not delineated. Have you 
had that same experience? 


Mr Stutz: I will have to ask Mr Carroll to respond to 
that. I am not familiar with it. 


Mr Carroll: Yes. Almost all assessment forms that 
come from the board seem very difficult for employers to 
understand and work with. I think we probably need a 
committee of employers to come forward to assessment 
revenue and plot out some forms that are more understand- 
able for them and easier to work with. It seems that minor 
glitches and minor penalties and things like that are very 
difficult to remove within the system and are very annoying, 
and response times are, as in adjudication, very slow. We 
end up writing a great many letters on a minor point. It 
certainly impacts on how employers look at the board’s 
efficiency. It is the only department they have to really talk 
to. You are correct, I think. It is again a matter of form, and 
I think working more with employers, especially small 
businesses, you can learn to work with them and under- 
Stand the system. 
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The Chair: On page 5 of the report, under “W 
Processes, Staffing and Training,” you indicate that - 
loads for adjudicators are reported to be as high as 30 
have been asked whether that means 300 per and whet 
they are active. Could you elaborate on that, please? 


Mr Stutz: Yes, it means 300 or more live files, act 
files, per adjudicator. 


The Chair: At any given point in time. 


Mr Stutz: Yes, that is my understanding. That may 
a low number. 

Mr Ford would like to add a comment on the decis' 
review branch, the earlier question, if time permits. 


The Chair: Sure. 


Mr Ford: Coming back to Mr Waters’s question, « 
position has clearly been consistently to take the sen 
most experienced, most knowledgeable, most able peor 
who are usually the decision review specialists and | 
them at the front, as opposed to putting those with | 
experience at the front who may have difficulty in maki 
decisions. Then the most seasoned staff can render decisic 
on file, especially those that may be complex or com 
cated, as opposed to sending these off from the less expe 
enced people after some time has elapsed to a decisi 
review branch, which adds another three months or bet 
to the process. If you took DRB out, you would end 
with a time frame of six months. If you improved acce 
the photocopying of files and sending those out, to bring 
down to a month or less, it would reduce the time frai 
even further. 

This is at least one area where both communities agr 
You will hear workers saying: “We don’t want it to take 
long. We want to be able to get a file more quickly.” ¥ 
have employers saying exactly the same thing: “We wi 
to get access more quickly. We want decisions made m¢ 
quickly.” What the employers are asking for is simply fo 
fair, proper adjudication of a claim, not something qui 
that misses things and ends up sitting in an appeal syste 
but something that is done as accurately as possible. Sc 
is not for taking something away that is of benefit to worke 
such as DRB, or for employers. It is for leaving the decisi¢ 
in the hands of those individuals most experienced to ren 
proper adjudication. 

The Chair: The last question, very briefly, is from ] 
Ramsay. | 


Mr Ramsay: I just wanted to follow up on that anda 
has that recommendation been put forward to the board? 


Mr Ford: We have made that recommendation to 1 
board. We also made the same recommendation to | 
Standing committee, when we were last here, as a Serv) 
issue. Following up from what my director said, with 
operational review looking at these things as a custom 
Service strategy, how to improve it overall, that would. 
one item to look at. I would not want to sort of play ont 
decision review branch and miss out. | 

Mr Ramsay: Have you any received response to tl, 
proposal? | 

Mr Ford: Nota formal response, no. | 
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The Chair: Thank you very much. We appreciate 
ur coming. I am sure you are looking forward to the 
qoort that is prepared. So are we. You will be among the 
jst to know. Thank you for your time this afternoon. We 
/preciate it. 


| EMPLOYERS’ COUNCIL 

{ ON WORKERS’ COMPENSATION 

_ The Chair: The next group appearing before us is the 
ployers’ Council on Workers’ Compensation. 

_I should remind people that there is coffee and milk 
d juice here. Please come on up and pour yourself one or 
e other, if you wish. Those people who are waiting for 
leir presentation, have a coffee or a juice or a milk. It is 
vout the only thing you are going to get from the govern- 
ent this year. It is a recession. I am sorry. 

- Would you please identify yourselves and then proceed 
ith your presentation. 


_ Mrs Andrew: My name is Judith Andrew. I am the 
ce-chair of the Employers’ Council on Workers’ Com- 
wnsation. The chair, Jim Yarrow, unfortunately was unable 
be with us today. I am here as a member of the executive 
the ECWC. I am also with the Canadian Federation of 
dependent Business. 
_ On my right is John Blogg, with the Ontario Mining 
‘ssociation. To my immediate left is Les Liversidge, with 
A. Liversidge and Associates. To Les’s left is David Frame, 
‘ith the Council of Ontario Construction Associations. 
If it pleases the committee, Mr Chairman, I would like 
read a short statement into the record. The statement is 
‘produced in the kits members have. 
| The Employers’ Council on Workers’ Compensation is an 
brella group of over 20 employer industry associations 
lus major employers and technical experts who work 
irough the council to discuss, research and advocate posi- 
ons on workers’ compensation issues. Together we repre- 
ent in excess of 80,000 firms in the province of Ontario 
vhich are concerned about the operations of the WCB. By 
cting as a forum for industry trade associations active on 
ais issue, the ECWC develops united employer positions. 
the full list of our membership is detailed in the kit you 
ave, and you will find it at the side of each of the various 
ewsletters that are in the left-hand pocket of your kit. 
_ ECWC has appeared on numerous occasions before 
iis committee on behalf of our members. In addition to 
‘eing active on issues contained in Bill 101 in 1984 and 
4ill 162 in 1989 the council has also made presentations to 
he resources development committee to assist in the review 
if the annual reports of the WCB. The last such review 
vas in 1988 to review the 1987 annual report. You are well 
ware that the board is accountable to workers, employers 
ind, through the minister and this committee, to the Legis- 
ature for the overall operation of the system. 
' Accordingly, we believe that the exclusive focus in 
hese limited hearings on service delivery, while somewhat 
1elpful, misses the mark in providing the necessary system 
inalysis and appropriate solutions for the problems plaguing 
he WCB. 
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Nevertheless, you have invited us today to outline our 


yerspective on the service levels to our members at the 
| 


WCB. Without doubt, in too many cases, the service which 
has been forthcoming from the board, not just now but 
Over many years, has ranged from inadequate to totally 
unacceptable. At this point, however, with a brand-new senior 
administration in place, there is little purpose in reviewing 
history and/or assigning blame. Instead, we propose to out- 
line some of the underlying reasons for the deficiencies in 
service and leave you with recommendations as to how the 
situation could and should be improved. 

We want to clarify that we have high expectations of 
the new administration because, very simply, our members 
need prompt accurate replies to their correspondence and 
telephone questions and concerns. 

We recognize that service is the delivery end of a mul- 
tiple of functions of the WCB. It is crucial to examine the 
board in a holistic manner to be able to recommend im- 
provements in the system. Most significantly the whole of 
the WCB has been under severe strain beginning with the 
passage of Bill 101 in 1984. The system has experienced 
massive change and change is still ongoing. Allow me to 
list some of the most significant changes which have tested 
the system during the past seven years. 

In 1985, Bill 101: creation of the Workers’ Compensation 
Appeals Tribunal, the board of directors, the industrial dis- 
eases standards panel and the offices of the worker adviser 
and employer adviser. 

In 1986: a complete overhaul of WCB senior manage- 
ment positions and the creation of three vice-presidential 
positions. 

In 1987: complete overhaul of the service delivery sys- 
tems and new management roles at all levels. 

In 1989, strategies: vocational rehabilitation, medical 
and claims adjudication strategies. 

In 1990, Bill 162: introduction of overhauled benefits 
and pensicn system and the recreation of seven divisions 
with seven vice-presidents. 

The net result of all these changes is that the board that 
existed in 1984 has changed dramatically. The total re- 
vamping of the internal systems alone caused considerable 
upheaval, and when coupled with major changes in legis- 
lative responsibilities, the breadth of these new responsi- 


‘bilities has given little or no time to settle into a mode of 


providing expected levels of service. These levels will 
most quickly be met if a moratorium is placed on the 
development and implementation of new strategic and opera- 
tional policies. Obviously, there may be some limited excep- 
tions to the moratorium but the brakes should be applied. 


1610 

Time is necessary to allow staff to grapple with those 
policies currently in the mix. Employee training is also 
vital to ensure that policies are well understood and applied 
fairly and consistently. Additionally, wholesale organization 
structure and personnel change at the board must halt, and 
technical changes already under way must be permitted 
sufficient time to jell. The administrators of the system 
need time to catch their breath on all of these fronts in 
order to deliver acceptable service. 

Legislators must not forget that the costs of the WCB 
system are currently at a point of threatening its sustainability. 
Perusal of our July 1990 newsletter commentary shows 


R-100 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 





clearly that cost trends are extremely worrisome. I will 
refer you to our newsletters. July 1990 is the last one in the 
left-hand pocket, and it is the back of that newsletter. We 
have also included in your kits a blowup of a particular 
graph that shows fairly dramatic costs associated in 1988 
constant dollars with roughly the same number of acci- 
dents as took place in 1978. In other words, the number of 
incidents did not increase much from 1978 to 1988 over 
that decade, but the costs went up 153% over that same 
decade. So we have ballooning costs in the system that are 
just not producing satisfaction for anyone. 

The lesson from past experience is that one cannot 
simply throw money at a problem and expect it to go 
away. The system’s costs are running out of control while 
the levels of dissatisfaction with the system have increased 
at an equivalent rate. 

We believe it would be appropriate at this time, under a 
new government, a new chair and a new vice-chair, to 
undertake a complete assessment of the board’s financial 
and service operations in the form of a value-for-money 
audit by the Provincial Auditor. Such an audit would be 
invaluable for the administrators of the board in formulating 
their plans, and of course for the minister in carrying out 
his role of overseeing the productive development of its 
resources. 

I will refer you to another item in your kit. It is one 
page, on the right-hand side, entitled “Requests for Value-for- 
Money Audit on WCB by the Ontario Provincial Auditor.” 
In this we make the case that this is an important step to 
take in terms of achieving a higher standard of account- 
ability to the board’s stakeholders. 

Mr Chairman and members of the committee, we have 
presented you with important recommendations today. I 
hope we now have some time to pursue in detail your 
questions concerning these proposals. 


Mr Offer: Thank you very much for your presentation. I 
obviously have not had time to look through all of the 
documentation, but certainly look forward to doing that in 
the next while. 

I understand your position dealing with the fundamental 
change that has gone on with the WCB system. I think 
what you are saying is let’s just stop and let everyone who 
is there work through some of these different policies, this 
framework, so we can maximize efficiency instead of con- 
tinually putting on a new fold of change so that everyone 
steps back and tries to regain. . 

If that is the position, and I understand that and cer- 
tainly have a great deal of sympathy for it, you might want 
to expand on why you would want a value-for-money 
audit at the same time, when you are asking the system to 
just stop in terms of reform and get used to the system and 
work out all the kinks in the area. I wonder if that type of 
request—again, one which I am not opposed to—might not 
be more informative if the board were able to do exactly 
what you have asked, and then possibly a year or so down 
the line look again at the value-for-money audit. 


+ Mrs Andrew: I do not really understand your conten- 
tion that a value-for-money audit would somehow prevent 
the board from actually consolidating the change it has had 


up until this time. It seems to us that in the past chan, 
happened very quickly. It happened, I think, out of a conce 
to do something good for the system, but the outcome wi 
rather unfortunate. | 

Our position in terms of this value-for-money audit) 
to ensure that any future changes are well thought out. Ju 
overhauling systems and organization structure and all | 
those things tends to be very destabilizing for an organiz 
tion. You need to think very carefully before you tal 
these steps, because it has an effect on the staff at t] 
board and the way they perceive their roles, whether thi 
feel they are threatened in some way. That in turn has ; 
incredible impact on how they deal with the cliente] 
There have been periods of time when the staff have pra 
tically barked over the phone at some of our member 
because they are just unhappy. | 

We are arguing that we take time now to assess whe 
we are at and have the Provincial Auditor in to do th 
value-for-money audit, because we feel there are conside 


able dollars in the system and it ought to be able to Servi 


the employers and the employees somewhat better than. 
does now. 


{ 

Mr Offer: I know Mr Cleary has a question, but if 
might, we are not at odds with this type of request. V 
question was just a matter of clarification—I do not nece 
sarily want to restate the question—that a value-for-auc 
procedure might be very useful after a certain period ( 
time has elapsed when there has been no new change © 
the system, and allowing all those within the system to g 
used to the system and maximize its efficiency. I recogni: 
what you are saying. 


Mrs Andrew: Timing might be an issue, but we real. 
think the value-for-money audit is long overdue, becau:! 
the system is taxing our members for considerable sum 


yet they are not getting service. Many workers are ni 
getting service, and levels of dissatisfaction are very high’ 


Mr Liversidge: Just to follow up on that point, sine 
1984-85, we really have experienced an unprecedente, 
scope of change in the workers’ compensation syster. 
There have been three major amendments to the Worker 
Compensation Act. Some would argue that parts we 
good, and some would argue that parts were not SO goo: 
There has been a massive restructuring, which we hay, 
highlighted briefly, of the actual administrative superstructu. 
that is set to deliver those programs in that act. Agai. 
some would argue some of that was good, some was not. _ 

Actually, we have seen over the course of this five ( 
six years a lot of good ideas germinate at the WCB, a lot 4 
good processes put in place, and then very quickly mov 
on to another one and another one, and another policy ar. 
another administrative approach. We think it is time 
allow the system to set a bit and to allow for good managi 
ment to take root, and to take a benefit from that. ) 





We think the Provincial Auditor can assist that manag) 
ment process, as setting out the initial expectations. Tl 
Provincial Auditor’s objective is to assist the Legislature > 
holding the government and its administrators accountab_ 
by reporting to the Legislature on the quality of th 
administration’s stewardship of public funds. What Ww 
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nt to see is good management, and a means to measure 
at. Maybe in a few years an auditor’s report should be 
ne, but we also think one ought to be done now to see 
hat the problems are as they exist right now with this 
“ry extensive type of audit the Provincial Auditor is capable 
; doing in a very unbiased way. 

| Mr Cleary: Our office has been under the impression 
lat the system has improved considerably over the past 
amber of years, and you partially touched on it and you 
‘ferred to putting on the brakes. How long do you think 


e brakes should be applied? How many months to let 
ie staff training, etc, settle? 


Mrs Andrew: At least time to do the audit and give 
ie administrators an opportunity to formulate whatever 
ans they may have for the future. I do not think they 
jould leap in and make changes right away without having 
te necessary information at their fingertips, and we think 
1e provincial value-for-money audit will provide some of 
jose answers. 

520 
Mr Cleary: You must have an idea how long that 
vould take. 

_ Mrs Andrew: It is a big job. 


_ Mr Liversidge: There are an awful lot of loose ends 
tthe WCB right now. There are an awful lot of immediate 
toblems. There are some critical problems. I would think 
t the very least you would want to see a halt to the develop- 
aent and initiatives of certain new programs. We are not 
aying to stop all the initiatives under way; that is not what 
ve are suggesting. We are saying to allow the initiatives 
nder way to bear fruit. There are an awful lot of balls in 
ae air right now and it takes a masterful juggler to keep 
aem all going without dropping anything. I do not think 
e should throw a few more in. 
, MrArnott: Mrs Andrew, can you tell me to what extent 
he Provincial Auditor in the past has turned his gaze on the 
Norkers’ Compensation Board? 
Mrs Andrew: To my knowledge, it has been strictly 
0 examine the financial statements of the board. 


Mr Arnott: Is that all? 


Mr Frame: Judith, I think I have some information. I do 
\ot have it in front of me, but I believe it was in the earlier 
‘0 mid 1980s the last time this sort of analysis was done. 


' Mrs Andrew: But not a value-for-money audit. That 
1as never been done. To do that kind of thoroughgoing 
wdit is a relatively new concept in terms of the Provincial 
‘\uditor anyway, but on a usual basis, they examine the 
iccuracy of the financial statements. 

Mr Liversidge: Actually, there was a call placed to the 
Office of the Provincial Auditor to ask, “Has this ever been 
Jone?” “No.” “Well, why not?” “We have not been asked,” 
[ think was the answer. We are trying to encourage the 


>ommittee and the board and the ministry to collectively ask. 
| Mr Jordan: I think you said there were approxi- 


mately 300 cases ahead of each—was that this group? 


| Mrs Andrew: That was the previous presentation. 
Was that about the case load? 

















Mr Jordan: Yes. How do you respond to that from 
your point of view? 

Mrs Andrew: I really do not have the experience to 
know how many cases a case worker could handle, but it 
sounds as if they are overworked— 

Mr Jordan: And the morale is low. 


Mrs Andrew: —and some of these things have to be 
examined. That is basically the position of our group. 

Mr Jordan: What comes to my mind is that in the 
constituency office, if someone is having a difficult time 
getting correspondence returned or getting a call returned, 
then we assist him and we get very prompt attention to the 
matter. 

Mrs Andrew: I think you are right. There are some 
firms that have actually contracted consultants to get assis- 
tance with their WCB cases, just to find out where the case 
is at, whether there is going to be rehabilitation and what is 
going to happen. It tends to happen that when someone 
phones, that file gets moved to the top of the pile and 
somebody else’s file gets placed further down. 


Mr Jordan: So it could be that a management study is 
required, or more staff. 


Mrs Andrew: Yes, I think so. Now I am speaking for 
the small business sector. I represent the Canadian Federa- 
tion of Independent Business in this coalition on workers’ 
compensation. Small business people, of course, have not 
got the time and the opportunity to keep calling case workers, 
so their cases, I would expect, drop to the bottom of the pile 
fairly often. 

Mr Liversidge: One very important observation is 
that—I do not know, maybe it is but maybe it is not—the 
solution to a case load of 300, which I think is a high 
number, probably twice what it should be— 

Mr Jordan: I think so. 

Mr Liversidge: The solution to that is the deployment 
of additional resources. Our position is that the solution to 
that is employment of better management, because if you 
look at the growth of the Workers’ Compensation Board as 
an agency, it has pretty well doubled in 10 years. I would ask, 
have the service levels improved an equivalent portion? 
Obviously not, or this committee would not be sitting and 
examining the question. . 

Again, we return to trying to get a sense of the root 
cause of that. Why are the case loads so high and why are 
there so many appeals? Why are there so many inquiries? 
Why are there so many complaints? It would seem to me 
the answer is not to fast-track disputes but to eliminate 
disputes in the first instance. 

Mr Dadamo: In the Windsor office, I have noticed 
some change in the last little bit and I have also had an 
opportunity to tour and to meet some people and to talk to 
some people and visit an area which I have never gone to. 
There has been some change, but I still have some difficulties 
with the system when people have to camp out in front of 
the office for two or three days in order to make a statement. I 
feel there are problems there. | 

If you could change a couple of aspects in terms of 
service immediately, what would a couple of those things be? 


R-102 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 








Mr Liversidge: Not so much changing things but 
simply applying some of the principles, the foundations of 
which have already been laid out. Windsor is a good 
example. Perhaps one of the reasons you have noticed an 
increase and improvement in the service levels in Windsor 
is that the Windsor area office has itself gone through a bit 
of structural change by importing what is known as the 
integrated service unit concept to case management. 

This was a concept floated in the mid 1980s, 1986 and 
1987, an idea that got the full support of this council. We 
thought, where there was a multidisciplinary, integrated 
approach to service delivery, nothing but benefit would 
come from that. The problem was whether there was an 
ability for that to take root, because layered on top of that 
you had almost daily, frankly, new policies, new procedures, 
new processes, and an individual can only absorb so much. 

I think that is the problem. It is not so much a structural 
problem but just basic, sound management in allowing 
better training of the individuals to ensure they have the 
tools and the capabilities to do certain things, a capacity of 
the system to ensure that there is an upgrading type of 
approach of individuals and the most effective deployment 
of skills to task. 

One thing that there is not an absence of in the 
Workers’ Compensation Board is dedication. I think the 
employees of the board are committed. They certainly 
want to do a good job and they certainly try to do a good 
job, but if you do not give them the tools with which to 
fulfil their task, they cannot succeed. 


Ms S. Murdock: This is to Mr Blogg and Mr Frame, 
because I am from Sudbury and I am very familiar with 
mining and with the construction industry. Both industries 
are high-risk, and I was wondering what your experience 
with the board in terms of your types of claims would be, 
speedwise and in terms of the kinds of benefits, etc. Do 
you represent workers? Does your organization—I guess | 
am asking another question here—act as an advocate for 
your group, or is it a one-time lobby group to try and 
change things at the board? 


Mr Blogg: I will start first I guess, since you are from 
Sudbury. My group, the Ontario Mining Association, is an 
advocate for the employers to the Legislature. 


Ms S. Murdock: Yes, I know. 


Mr Blogg: What I do is try to assist our member 
Workers’ Compensation Board specialists in dealing with 
their problems at the board. To answer your question 
directly, their main problem is time line in getting answers 
from the board. It just takes so long for them to get answers 
from the board, in part because of the case load and in part 
because of changes of adjudicators on claims. In the middle 
of a claim, you have a new adjudicator, and that causes 
some problems. As far as service delivery is concerned, 
that is where our members in Sudbury have the most diffi- 
culty in trying to get consistency within the adjudication 
branch, so that they can get quick decisions that are accurate 
and complete and concise. They may disagree with those 


decisions, but they can at least understand where they 
came from. 


Mr Frame: I certainly agree with what John and Lé 
have had to say on this. I do not need to repeat it, only { 
say that employers have a double function, not just workin 
through the adjudication function but the revenue side ¢ 
well, and the revenue side can be more onerous. It has n¢ 
been updated like the adjudication system has been. It is} 
the process of being updated and there are plans to updaf 
it, but there are many problems related to the revenue Sidi 
I probably hear more problems related to revenue than t 
adjudication. 7 
1630 | 

Mr Waters: In your statement you gave us, you sai 
at one point, “The system’s costs are running out of contro 
while the levels of dissatisfaction with the system hay 
increased at an equivalent rate.” Can you expand on whi 
exactly you mean? It is on page 4, the bottom of the fir: 
paragraph. | 

Mrs Andrew: Right. I was just going to direct you t 
some of the cost information that was contained in our Jul 
1990 newsletter. It is on the back page of that newsletter. On 
of the charts there was blown up for you in the kit. i 

We had some actuarial analysis done on the costs ¢| 
the workers’ compensation system and we found som) 
very telling things. The actual number of incidents that th 
board handles on a year-to-year basis has really increase’ 
less than 50,000 over 10 years, which is not a very larg) 
increase given the growth of the work force in Ontario, bu 
the cost of handling those claims have gone up 153%. 

We show here in pictorial form the unfunded liabilit 
and the whole financial structure of the board that show: 
the unfunded liability continuing to grow. That disturb’ 
employers, because they know that even though they ar! 
paying something like 20% of their rates towards the un! 
funded liability, they are still on the hook for paying all o! 
these costs which represent the difference between th’ 
board’s assets and its liabilities, its obligations to pay com! 
pensation to injured workers. So that represents future assess 
ment premiums to employers. 

The third chart there shows the rate of increase of assess. 
ments. You can understand that if assessments had re’ 
mained relatively level, the unfunded liability would grov 
because costs were going up, but the assessments hav 
gone up quite dramatically as well. So employers are payin’ 
considerably more and we are still not paying the bills 












money has been pumped into this WCB system, it still 1 
not satisfying anyone. | 

The Chair: The time unfortunately has expired 
Thank you to the Employers’ Council on Workers’ Com’ 
pensation. We appreciate your coming and the time yor 
spent preparing this. You will undoubtedly be notified, a’ 
soon as it is available, of the report that is made. 

If there is anybody who is having difficulty heariny’ 


what is being said, please say so and we can tell people ti 


| 
\ 
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eak up. People who have just come in, have access to the 
ffee pot or juice or other beverages that are there. 


ONTARIO FEDERATION OF LABOUR 


, The Chair: The next people we are going to discuss 
S$ matter with are the Ontario Federation of Labour. I 
yuld ask you to come up, have a seat, identify yourselves 
that we know who is talking to us and present your 
aterial, if you can, within 10 or 15 minutes so we have 
ae for discussion. 

_ Does everybody have a copy of the submission? Good. 
'S, SIE. 

Mr Paré: Like you say, I can introduce everybody. 
'y name is Jim Paré and I am the director of organization 
ices at the Ontario Federation of Labour. With me are 
ilph Carnovale, a staff representative with the Canadian 
hion of Public Employees, Norm Carriere, a staff repre- 
ntative with the United Steelworkers of America, and 
:nnis Schweitzer with the United Transportation Union. 

} We have distributed this brief. I guess everybody has one. 
' On behalf of the 800,000 affiliated members of the 
atario Federation of Labour, I would like to thank the 
anding committee for input on the issue of workers’ 
impensation service. 

| T would like to take a few minutes to touch on some 
joblems that we see have some viable solutions, but we 
e not going to get into a lot of detail and we hope to get 
ito some detail when we answer your questions. 

One of the problems we see is the area of staff problems. 
jeep staff demoralization is pervasive at all levels, partic- 
iarly among the front-line staff. Confusion, bitterness, 
(nicism and very high stress are the most common descrip- 
pms of the board’s working environment. Most adjudicators 
jel their case loads are unmanageable. The technology 
{ey must use is unreliable and, in many cases, unsuitable 
{ their tasks. Threats against board staff are more prevalent 
iom people from outside the board than at any time in the 
jist, necessitating special security measures. 

_ Staff turnover is alarming. The average length of service 
( the board’s claims and rehabilitation staff has dropped 
‘om around five years in 1987 to approximately 12 months 
| present. In Ottawa, for example, the average service of 
‘habilitation staff is about eight months. 

_ There are some problems which can be found all 
‘ross the province with regard to the servicing of injured 
orkers, and we can break them down generally into basic 
derational problems and then we can break them down 


to the quality of decision-making. 

- Some operational problems include phones that are an- 
wered by machines and calls that are not returned 
tomptly, letters neither acknowledged or eventually an- 
wered and lengthy delays in decision-making, especially 
n occupational disease cases. We will get to that later. 
In the area of quality, it appears that the board is moving 
ywards answering its calls and letters better. However, 
tis seems to be at the expense of quality. Basically, in- 
‘ead of doing its own investigation of claims, the WCB 
kpects the worker or the worker’s rep to bring forward 
ae evidence in more difficult situations. If this is not done, 


ften the claim is deemed “abandoned.” 





















Our solution to the problems in this area is that the 
board should provide prompt service and response to 
workers without sacrificing quality. The board should de- 
velop appropriate service standards, including standards 
for proper information gathering regarding claims. Answer- 
ing machines should only be used after hours or for short 
work overload periods. The normal expectation should be 
that the phone is answered by a human being. 

The key problem area we see is vocational rehabilitation. 
There is a broad-based consensus for the charge that in- 
jured workers are now receiving virtually no meaningful 
vocational rehabilitation. The board’s rehabilitation strategy 
is a dismal failure and the early intervention requirements set 
out in Bill 162 are not being met or are being met with a 
single phone call, which is recorded as a section 54a contact. 

Board figures put the average rehabilitation case 
worker load at just under 80 cases. This is 60% higher than 
the case load recommended by the Majesky-Minna task 
force on vocational rehabilitation. 

The board appears to have adopted a tacit policy of 
returning injured workers to a job-ready state before cutting 
them loose, a policy which runs counter to the generally 
held belief that rehabilitation should mean returning workers 
to productive employment as nearly as possible to their pre- 
accident earnings and working conditions. Older workers 
have been systematically abandoned as “unlikely to benefit 
from a rehabilitation program” and thereby reduced to per- 
manent poverty. 

One of our solutions is that there should be some effec- 
tive and swift bipartite consultation on a new approach to 
rehabilitation. This could include a study of existing practices 
and proposals for different ones. The worker’s rehabilitation 
should be focused on long-term, dignified employment 
and not trapping the worker in various job ghettos. 

Another problem area we see is claims adjudication. 
The adjudication strategy involved specialization of functions 
in adjudication, plus apparently centralization of some com- 
plex adjudication in Toronto. Overall, it seems to us that the 
quality of adjudication has suffered. 

We believe this also needs some bipartite study and 
consultation. The key here is giving more responsibility 
and respect to the adjudicator’s role and reducing special- 
ization and fragmentation of the job. As stated previously, 
the turnover of adjudicators has been very high and morale 
has been very low. It is important the adjudicators be 
granted their democratic right to organize themselves in 
order that they can bargain for better working conditions. 
Adjudicators’ independence will be enhanced with the secu- 
rity offered by the support of the rest of the bargaining unit 
when controversial decisions must be made. This security 
and the ability to address working condition issues, we 
believe, will lead to increased quality and impartiality in 
the decision-making process. It is imperative that WCB 
adjudicators be included in the Crown Employees Collec- 
tive Bargaining Act, and that would take a legislative 
amendment. _ 

1640 


In the area of occupational disease, workers are dying 
and it is taking the WCB years to decide if the death is 
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compensable. This is leaving hundreds of families not just 
grieving but suffering financially. 

We believe the WCB must make a priority of occupa- 
tional disease. This includes more resources to evaluate 
claims and studies, and strict time lines on making deci- 
sions on claims. The board must also add more diseases to 
the schedules, in particular mesothelioma, which was rec- 
ommended by the Industrial Disease Standards Panel. 

In general, the WCB was created in 1915 as a workers’ 
compensation board. Over the years, the emphasis has 
shifted away, so that today workers are not respected or 
properly served. 

It is important that legislation be passed formally creat- 
ing a bipartite board, so that in the future, no matter what 
government is in power, fair policies will be bargained by 
the two stakeholders. 

Finally, the labour movement is happy with the cre- 
ation of the vice-chairs at the corporate board, the appoint- 
ments of Odoardo Di Santo and Brian King, and the 
general direction towards trying to solve servicing prob- 
lems, with less emphasis on policy development. 

There is no question that legislative change is required 
to clean up some of the anti-worker sections of the bill, 
particularly the heinous deeming provisions of Bill 162, 
but noticeable progress has been made. We realize this 
government will likely have only one chance to reform the 
act and we look forward to input into the contents of the 
new bill. We hope it can be tabled by the fall, before many 
more injured workers and their families suffer under the 
provisions of the current act. 


The Chair: Are there any other comments by other 
members of your panel before we get into questions? Brief 
ones, please. 


Mr Carnovale: Speaking on behalf of CUPE, we 
very strongly recommend that the Crown Employees Col- 
lective Bargaining Act be amended to include the claims 
adjudicators in the bargaining unit, which is currently at 
the Workers’ Compensation Board. To that end there was a 
letter sent to the Premier earlier this week by the present 
Ontario division, asking that such amendment be made as 
quickly as possible. 


Mr Schweitzer: I represent railway workers through- 
out the province and I deal with all the regional offices 
plus the head office in Toronto. I would like the committee 
to know that in my opinion the head office in Toronto is 
too big. It is the most unwieldy and unmanageable of the 
board’s offices, and the one that I find most difficult over- 
all to deal with. It touches all of the areas, the service, the 
quality of adjudication, the time lags. Just the sheer size of 
it is intimidating, 

Mr Carriere: I co-ordinate the Steelworkers’ compen- 
Sation. It represents about 80,000 workers and we have a 
number of full-time compensation officers. We have real con- 
cers about how the compensation board, in terms of delays 
of claims and processing claims through the appeals proce- 
dure, seems to be deteriorating as opposed to improving. 

There are a number of delays. There is the initial delay in 
phone calls, as we said in the statement about the answer- 
ing service, which is just not acceptable; delays getting 


files which are requested and take three to four month 
delays after your requests for appeals and you have { 
issue two or three letters; after you have had decision 
including the Workers’ Compensation Appeals Tribuna 
delays in getting the decision, if it is allowed, applie 
People, old workers with probably a very short time { 
live, are waiting for this and nothing happens. We reall 
have some concerns about the delays. | 

I was interested in what the panel before us spoke abou 
because I agree with what was said by the employer: 
council, that it is not a good idea to have a speedy ¢ 
fast-track appeal system that does not work, but the way | 
to reduce the numbers. That is where we are at, and th; 
falls strictly on the shoulders of those people who we 
making that comment. We are really in support of that on¢ 


Mr Arnott: Getting back to the issue of service, 
appreciated the comment about setting standards for 1 
sponse times, etc. When I call the Workers’ Compensatic 
Board and I am told someone will get back to me in 4 
hours, I take it with a grain of salt. But they appear to hav 
standards. To me, it almost seems that they have standar¢ 
but they are not meeting their own standards. Would yo) 
concur with that? 


Mr Carnovale: I think that, depending on which adjv’ 





dicator you speak to and which office of the province yo 
speak to, it can be anywhere between 24 and 72 hour, 
depending on what that individual does. One of the thing 
we were kidding about is that we happen to leave ov 
home phone numbers with people to make sure they get i 
touch with us, and we are getting phone calls at home :/ 
10:30 at night at home, that kind of stuff. There appears 1 
be no consistency to the application. Saying 48 hours | 
fine, but when it turns into five and six days later, the 4 
hours is meaningless. ‘ 


Mr Arnott: I certainly concur with your contentic’ 
that there should be a human being at the end of the tele 
phone line. I think it creates so much more frustration — 
there is not, if you are talking to an answering machin’ 
There is no question about that. 

Mr Pare: Especially if you are having difficulty makir! 
your mortgage payment. | 

Mr Arnott: The other question I have is that I am sui! 
when the board comes in and talks about what it is doing | 
improve service levels later on in this exercise, it is goin 
to tell us that a certain number of cases are handled witho) 
incident, without problem, 80% or 90%; I do not know wh. 
they will claim. To me, the ones that are not handled expt 
diently that come to my office often involve a situatic: 
where, for example, if the worker was working along an’ 
got an injury—he may be a very dedicated, hard-workin’ 
guy—he did not immediately report it to his supervisor. H! 
went home that night and thought, “It is a little sore toda 
but hopefully it will be better tomorrow.” He wanted to g) 
into work the next day, so he did not go to the doct’ 
immediately, that sort of thing. Then there is no what th 
board calls continuity or whatever the terminology is. 

How can we better educate the workers before they al 
injured on how the board operates, so that they know the’ 
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imediately have to report to their supervisor and immedi- 
2ly should seek medical attention? 

Mr Paré: In unionized workplaces we certainly do 
best to keep our members informed about the sort of 
me lines that are involved with the WCB..I do not know 
nw you would change the system in an unorganized 
orkplace. We cannot expect the board to be mailing out 
ytices to every person who works in Ontario but I think, 
aybe through the employers’ system, they continue to 
mind employers to let their workers know there are some 
me lines. Whether that would actually take place and 
hether that notification would happen would depend on 
employer obviously. 


' Mr Jordan: I was interested in the regional office. 
Yhat level of claim can they deal with, or can they? 


| Mr Schweitzer: All levels, except for the complex 
ses. Complex cases deal with things like heart attacks— 
Ye are having amputations sent over to complex case 
nits—deaths. Regional offices can deal with everything 
ise. In fact, in my opinion, the regional offices can deal 
ith everything, but that is not the way they do it. 


/ Mr Jordan: That is my question. Is the regional office 
assing it back to head office here in Toronto when it 
puld be dealt with at the regional level? 


| Mr Schweitzer: No, I do not think that is so. I think 
iey have criteria for what type of claim has to go to the 
omplex case unit, and also there is something written for 
\eir own people in regard to a claim that is reopened or a 
‘aim that is delayed so long that it has to be shipped out. 
hey have their criteria, whether we agree with it or not. I 
9 not particularly agree with it. I will give you an example: 
in amputation in Sudbury within the last two weeks of 
ne of our trained persons. It is a straightforward case. She 
‘as injured. The train ran over her leg. It is payable, no ifs, 
ads or buts, and they have a regional office right in Sudbury, 
et they shipped it to complex cases. To me that is kind of 
illy. 
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Mr Jordan: What about the employer? What type of 
allow-up does the employer do? It is his employee and he 
as been paying workers’ compensation. Once the paper 
york is done and it has gone in, is there any follow-up by 
ae employer? 
| Mr Schweitzer: How much time have you got? You 
vant to talk about one of my particular employers, Cana- 
tian National Railways. They have been rated as the safest 
ailway in North America. Their claims reporting leaves a 
ot to be desired. They are a federal employer; they are a 
ichedule 2 employer. They do not believe that parts of the 
ict pertain to them, like section 54b, the reinstatement part. 
We have all kinds of problems with them. They would like 
very injury to happen, to be allowed to be paid and get 
hei worker back to work as would everybody, but I do 
1ot think their follow-up is the greatest. 
| Ms S. Murdock: In your presentation, there is one 
‘tatement that I am hoping would not be misconstrued by 
\nyone who would be likely to read it. It is on page 10 and 
t says, “We realize that this government will likely have 





only one chance to reform the act.” I would not want anyone 
to think that this means we only have one term. I know 
you mean that we would probably amend any portion of 
the Workers’ Compensation Act—one sitting. 

Mr Paré: I will always consider one sitting or one term 
as a government, hopefully— 


Ms S. Murdock: No, you do not mean that. 
Mr Paré: No, I do not mean that. 


Ms S. Murdock: I did not think so. I just wanted to 
clarify it for the record. 


The Chair: I am glad you got that cleared up before 
anybody else asks questions. 


Mr Wood: First of all, I want to thank you for the 
presentation. It is a very good document. On page 8 you 
refer, under (c), to solutions. I am just wondering if I could 
get you to expand a little bit. You are talking about strict 
timetables on making decisions on claims. I would like to 
add a little to it. In the workplace I was in before I was 
elected as a member of Parliament, there was a 30-day 
period. If there was a disputed worker’s compensation 
claim that lasted more than 30 days, then the sick leave 
kicked in and they could take as long as they wanted to 
appeal. There was no emergency in it. People were getting 
their pay. I am just wondering if you would expand on 
what you were just saying. 


Mr Paré: In the workplace that I come from, you 
would get paid from day one because we had that arrange- 
ment in the collective agreement until they got paid, but in 
many places, especially non-union workplaces, those pro- 
visions do not exist, so the worker is out on the street 
waiting for a decision to be made on his case and there is 
no money. I do not know how many people in this room 
could go three or four months without any wages, whether 
they could continue to pay their mortgage. In the work- 
place you come from they had a 30-day kick-in. The one I 
come from started right away with a sickness and accident 
benefit plan, but in fact many workplaces do not have 
these kinds of provisions. So that is why we would like to 
see stricter timetables. 


Mr Carriere: Let me follow that up. It is worse than 
that. That is where the question comes about industrial 
disease, whether the employee can take a chance, a risk, 
because most of the coverage workers have under an insur- 
ance program have that clause that says non-occupational 
accident. In a lot of those cases, workers who feel they 
have an industrial disease takes sometimes two, three and 
four years to get determined. If they make a claim, the 
insurance company does not pay them because they are 
claiming it is an industrial disease. If that happens, there is 
zero money for that employee, for that worker, and it could 
be two or three years. 

If he loses the claim at the comp, it is hard to come 
back on sickness and accident benefits because the medical is 
clear; he has a legitimate disease. He cannot get it while he 
is arguing comp because they claim it is industrial, that is 
what he is saying. If it takes four years to settle it and you 
lose, it was obviously insurable. By that time, most of 
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those insurance people say that you have one year from the 
time they started to get your claim so that they are out. 

Mr Klopp: With regard to the occupational disease 
again, if you are a worker, is this the same idea? If you are 
working at an asbestos mine and then you leave the asbestos 
mine and a few years later a doctor finds out you have 
lung cancer, is this part of this occupational disease thing? 
Because that is very frustrating. Not only people I know, 
but also good friends are going through this state right now 
and it is very frustrating. What time frames do you mean 
when you solution tight time frames? Do you have a number 
at all or just get it better, period, 30-days? 


Mr Paré: We have not really sat down and put any 
specific time limits on it. What we would like to see is 
some more resources applied to the issue so that we can 
make the evaluations and make some decisions quickly. 


Mr Klopp: This question has been around a long time. 
Mr Paré: Ralph just wanted to say something. 


Mr Carnovale: One of the things I think should be 
clear—and with all due respect to the members around 
these tables—is that maybe you should clean up your own 
backyard first. CUPE represents a number of crown em- 
ployees and one of the biggest problems I have, and I 
negotiate on behalf of the Ontario Housing Corp, is that it 
only has six weeks. If WCB does not make a decision 
within six weeks, you have got to wait and you wait for as 
long as it takes. That is one of the bigger problems. 

When you are looking at the kick-in times and whatever, 
start looking at your own crown agencies first, see what 
your Own crown agencies are doing, and then go up and 
tell the rest of the employers in this province to follow suit. 
It is the old backyard syndrome, but unfortunately that is 
where you are falling down. You are falling down in there 
and you are also falling down in your modified work pro- 
grams and reinstatements. You have got the worst record 
as Crown agencies of any employer in this province. 


Mr Dadamo: Very quickly, years ago I used to say 
that WCB here in Toronto was top heavy, nobody lis- 
tened. Now I am an MPP and sitting on this board, I hope 
people will heed that. 

I wanted to make more comments and I wanted to ask 
questions. I think that 60% of the work done in my Windsor 
office is workers’ compensation. There is no question 
about that. I have called the adjudicator here in Toronto on 
two different occasions and told him who I was. He said 
he would call me back within 48 hours. There were no 
phone calls. What I am thinking is that the first impression 
is always the one that is long-lasting. 

Maybe we should be pushing for them to get rid of this 
48-hour business, because I do not think they call you back 
within 48 hours. Maybe they should be saying, “I will call 
you back in 7 to 10 days,” or something. Do you think that 
maybe we should be hiring people to answer the telephone 
So that when someone is calling and he is hurting, he 
Should have someone who is alive who can talk to him. 
Even if they cannot answer their damn questions, maybe 
they can refer you to somebody? 


Mr Paré: That is exactly what we are saying. 


Mr Waters: Training of adjudicators: I wanted to a; 
a question on that and whether there should be consta 
guidelines for adjudicators in dealing with cases, wheth’ 
you feel the training is adequate. 


Mr Paré: I will let Ralph take this because he work¢ 
at the board. 


Mr Carnovale: I had the experience of having worké 
for the WCB for 14 years, including the claims adjudicatic 
position. I think the training has come a long way from wh 
the training was in 1974 when I started, where we we 
handed a bunch of form 7s and told, “Here, adjudicate.” 

As I currently understand, there is about a 13-we¢ 
training program at George Brown College here in Toron’ 


and at Cambrian College, I believe, in Sudbury and som 
other areas. Training has come a long way. The difficul’ 
is that you still have the mentality of saying, “All righ 
there is your desk,” once the training is finished, “Go ¢ 
it,” without any concern, without any regard to sayin) 
“Wait a minute. There is a fold-in period, there is a phase-’ 
period here where we have to be able to sit down and loc 


at the response we are getting.” 

There has to be a follow-up and I think that is one of tt! 
criteria that is missing. You cannot just put a person on 
desk, hand him a computer and a phone and say: “Okay, yc 
are an adjudicator. Now go adjudicate.” 





Mr Paré: The case load is very heavy, and you canni 
expect quality decisions from people who are just handlin 
too many cases. } 

The Chair: I am sorry, we have got to move on be 
cause time is fleeting. 

Mr Cleary: I know the Chairman is in a big hun 


anyway, but first of all I would like to thank you for you 


presentation and I must say that over a vast lot of years. 
have heard many of your concerns before. But I was und¢ 
the impression over the last few years—and I will strict] 
talk more about the east than anywhere else where we de; 
in my office, and it happens to be in the Cornwall area— 
that we had felt things had improved a bit, not a lot but | 
bit. We just had a group in here a bit earlier and they ha’ 
suggested that we just kind of put things on hold and k 
the system get organized a bit. 

Now my question to you gentlemen is, if you had 
wish list, what would your priorities be? 


Mr Carnovale: I think the case load of the claim 
adjudicators must come down. The case load of the cas 
workers, who I do not think should be called case workers- 
they should go back to being called rehabilitation counsellor | 
which is what they are, should come down and come dow: 
significantly, more than probably the claims adjudicators | 
Those two things would be the two primary situations thé 
I would want rectified first. | 
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Mr Schweitzer: One of the biggest frustrations I se: 
that could be easily solved is the timely decisions and th’ 
response within the time frames they have set themselves 
I deal full time with workers’ comp and that is one of th’ 
biggest frustrations we have. Whether it is 48 or 24 or i 
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ieeks, as long as you tell me you are going to call me 
ra with an answer, I expect you to call me back. 


Mr Cleary: The gentleman had just said a bit earlier 
2 gets called up till 10:30 at night. He is lucky that is as 
ite as it is. . 

_ Mr Schweitzer: That happens regularly. 

/ Mr Cleary: I know. Thank you. 


Mr Carriere: That is simple. The worst is that workers 
‘ho are entitled to compensation ought to receive their bene- 
ts within a reasonable amount of time, which I would say 
_about two weeks. It is as simple as that. It is criminal for 
‘orkers to lose homes and property and have breakup of 
\arriage and families when they have legitimate claims, 
cause of the system. 

_ So the wish list is that where they brag, “The majority 
four cases are done reasonably well,” is it something to 
i proud of that what you are supposed to do, you are 


\ 
fos 


oing with most? You say because of that, “Well, the little 
ercentage—that is okay.” I think it should be 100%. It is a 
ystem. There may be one or two who fall off the track, so 
jat you have to straighten it out. 

' We have all kinds of examples about what it is, and 
what happens in this case when workers do not get it. It is 
sally that workers do not get any money and that is not 
cceptable. So the wish list is to pay everybody who is 
titled to compensation. 

' lagree that the adjudicator has to be well-trained, that 
ey have to cut down completely on the decision review 
ard, a specialist program. We have an avenue there that 
ie adjudicators, rather than really looking at it, just pass 
ae buck. “I will let decision review look after it.” All of 
aat process of delaying where you are going to get claims 
oes not help anybody. But the wish is to pay people who 
re entitled to comp within a reasonable time. 


_ The Chair: You have been very helpful, as have the 
ther groups. We have appreciated your attendance and the 
york in preparing the material. You will be getting, obvi- 
usly, a copy of the report when it is prepared. Take care. 
“hanks for coming in. 


} 








UNION OF INJURED WORKERS 


_ The Chair: Next is Mr Biggin, with the Union of In- 
ared Workers. If you have people with you, please bring 
hem up. Please tell us who you are and then proceed with 
our comments, perhaps 10 to 15 minutes, and then we 
vill be able to discuss some of the issues that you raised. 


_ Mr Biggin: My name is Phil Biggin and I am the 
xecutive director of the Union of Injured Workers. I have 
vith me today the president of the Union of Injured Workers 
yf Ontario, Francis Cuccia. 

The Workers’ Compensation Board was set up as a 
esult of a study by Sir William Meredith prior to 1914. 
The basic idea that Justice Meredith came forward with 
vas that the injured workers would have security of pay- 
nent and, in return, they gave up the right to sue the 
‘mployer. This was the historic compromise, but over the 
years we have seen this system eroded so that now we 
‘onsider it to be an employers’ compensation system. 


The Union of Injured Workers was founded in the early 
1970s by workers who wanted, essentially, to ensure that we 
return it to a system where workers are justly compensated. 
We called for either job security or full compensation. We 
called for automatic indexation of pensions. We called for 
abolishing the Workmen’s Compensation Board doctors, 
whom we considered to have a conflict of interest, and we 
asked for stricter penalities to ensure that health and safety 
were administered in the workplace so that injuries would 
be reduced rather than increased. 

Our organization is well known to you legislators. We 
have been very active throughout the years in all of the 
public hearings around workers’ compensation. Our workers 
came to Queen’s Park on 1 June 1983 to protest Professor 
Weiler’s proposals and at the time, the government was 
smart enough to set those proposals aside. We also came to 
the government after Bill 162 had been tabled in the Legis- 
lature and forced the government to hold public hearings. 

Today we are here to talk about the service delivery at the 
Workers’ Compensation Board. Our case load is extremely 
high and over the last couple of years, our case load has 
doubled. Part of the problem that we see at the compensation 
board is with primary adjudication. 

But before I get into some of the specific problems that 
we have, I want to state that first of all we are very happy 
that the. Premier has appointed a new chair and vice-chair 
at the compensation board. We see this as a very positive 
step. However, there are many people at the compensation 
board who we consider were responsible for the degenera- 
tion in services over the past five years in particular. These 
people are as responsible as Dr Alan Wolfson, who was 
dismissed and has gone his way. These people are still at 
the board and we feel very strongly that they will have a 
role to play which will not be in the interest of workers. 

Primary adjudication: Over the last five years and in 
particular in the last year, there has been a dramatic in- 
crease in delays. In initial adjudication, where before a 
worker was able to get compensation within a matter of 
weeks, it now takes five to six months. If you have to go to 
decision review or to the hearings level, it takes another six 
months of delays. Even with the timely decision-making 
policy that was established in 1990, it is a 12-week period 
before a decision must be made. Can you imagine a 
worker and a worker’s family waiting with no benefits for 
12 weeks? We have many people in our organization who 
have been waiting for six, eight and 10 months before they 
get a positive decision from the board. When they get the 
positive decision, for many of them it is too late. It is too 
late because their families have been lost. It is too late 
because they have lost the mortgage on their home. These 
are real people whom we are dealing with. 

Under Alan Wolfson’s regime, the emphasis was on 
systems, and I have nothing against producing systems as 
long as the goal of those systems is to assist the people 
who are supposed to be assisted; in this case, the workers. 
It was after all, I would remind you, supposed to be a 
workers’ compensation board. 

One of the problems we see is transferring files from 
adjudicator to adjudicator to adjudicator. I have cases that are 
still going on where there have been six different adjudicators 
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involved and sometimes more. Each time a new adjudica- 
tor gets the file, he has to review that file. Once it is sent to 
another adjudicator, you have to start all over again, and all 
the while the worker is waiting for benefits. 

1710 : 

Then you have the situation where the file is lost peri- 
odically, and this is a very common situation. You would 
not think it would be in an organization that has imaging, 
an organization that has the most sophisticated computers, 
an organization that has all sorts of fancy technology, but 
files get lost. 

The latest thing that we are encountering is that the file 
has been sent to Downsview rehabilitation centre. Why is 
it sent to Downsview rehabilitation centre? It was sent 
back from the hearings branch because they said that the 
operational branch has to decide a couple of issues. In the 
meantime, the file was transferred to a couple of adjudicators 
and then, accidentally, sent out to Downsview. The delays 
go on and on and on or the medical reviews. 

I am very sympathetic to the staff at the Workers’ 
Compensation Board. Many of the staff are fine, and over 
the last five years I have been disturbed to see some of the 
more experienced staff leaving the board in frustration, so 
that now we face a more inexperienced staff. I want to see 
a system develop whereby everybody wins; the staff get 
fair treatment and the workers get fair treatment. This is 
not the situation. , 

I have a case outstanding today where the person was 
brought in for a pension assessment. This is a very long- 
standing case and the doctor said, “I have reviewed the file 
and your pension is confirmed at the 10% level,” even 
though 10 years earlier, another doctor at the board had 
said that he wanted to give an increase of 5% in the pension. 
When we went to see the pensions adjudicator, the pensions 
adjudicator said, without the file before him: “No. There is 
nothing in the file to warrant that.” 

We just had the case reopened and one of the most 
experienced adjudicators sent us a letter. The letter stated 
that the worker had had no complaints for the last 12 
years. This worker had left the country on a couple of 
occasions. When you look at the file, the worker had been 
back two times on temporary total benefits. Now we have 
an adjudicator telling us that there is no evidence in the file 
that the worker had complained over the last 12 years, 
even though the last time that worker was on temporary 
benefits was in 1989, 

I would like to see a board which is responsive to the 
needs of injured workers, makes timely decisions and gets 
benefits out to the workers. We do not want anybody to 
have a free ride. We are not asking that the person who 
may be fraudulent be given benefits. No, that is not what 
we are asking. We are asking that the workers who are 
entitled to the benefits get those benefits in a time when they 
can use them to bring bread and butter to their families’ 
tables. This is not the situation right now. It is a disgrace. 

I told Dr Alan Wolfson a year and a half ago: “We are 
not disputing the fine technology that you are bringing to 
the board. We are not disputing the restructuring that you 
are doing, the decentralization. But maybe you are doing 
too much, too fast.” 


I heard the employers say that they wanted a coolir 
off period. That is fine with us, as long as that cooling~ 
period does not involve a tying-up of benefits. If we do1 
have the benefit services to injured workers improw 
then we will resume the militant action that you saw fr¢ 
the Union of Injured Workers year after year after y¢ 
until we got the automatic indexation of the permane 
pensions in 1985, until we stopped the Tory governme 
from putting forth Professor Weiler’s proposals, until 1 
forced Greg Sorbara and then Premier Peterson to he 
public hearings by storming the Legislature. Our worki 
are angry, and justly and rightly so. If we do not see t 
changes and significant changes, we are prepared to mo 
again. But we are very optimistic that these changes w 
be forthcoming. 


Mr Waters: Time lines have come up pretty well: 
every conversation we have had here this afternoon. Do y, 
feel there should be actual written or spelled-out time lir 
for the different steps, going through the whole adjudicati 
process? 


Mr Biggin: Yes, I see no reason why, when the form 
has been completed by the person’s physician and j 
worker has made a report, benefits cannot go out even 
the employer is objecting to the claim. | 

If the employer objects to the claim, it goes to inves 
gations. Investigations is so burdened with case load—+4 
case loads at the board are phenomenal—and investigatic 
is so bad that it is a six-month delay. So our Phe ea 
is that the time line should be extremely short. If the evider 
is there, from one party or the other, unless the employer ¢ 
produce evidence that there is something fraudulent, a’ 
really the onus is on it to do that, the benefits should : 
paid out immediately. 

When I was on workers’ compensation—I was injur| 
in 1974—I received my first cheque two weeks later. W’ 
can we not have that kind of service delivery now? | 
Mr Waters: The decision review branch—it has cor: 
up a couple of times about just abolishing it. What wal 
your feeling be on that? 





— 


Mr Biggin: I am not in favour of abolishing levels | 
appeal because it is the opportunity that the person has’ 
there is a difficulty. When you object to an adjudicati 
claim adjudicator or pension adjudicator’s decision, it e 
first back to that adjudicator to reconsider and then goes | 
to decision review. In fact we could improve the traini’ 
of the primary adjudicators to the degree that we would { 
the right decisions the first time, or better decisions 1. 
first time. The problem is now that you have to go | 
decision review to get bad decisions reversed and then, 
those decisions are not reversed there, you go on to hearing | 
There are an awful lot of mistakes made at the pon 
adjudication level and I think we have to look at that. I<. 
not prepared to come out and call for the abolition of { 
decision review specialists until such times as the prime 
adjudication level has been addressed specifically. Any 
thing that speeds up the worker getting benefits, yes. I 


Ms S. Murdock: First of all, I want to thank you 1} 


coming in, and yes, you have made your voices hee, 
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use 1 June has been declared Injured Workers Day, so 
now there is a big demonstration here on Saturday. 


| Mr Biggin: We call it a celebration this year. 


Ms S. Murdock: Demonstration or celebration, I will 
there. 

|] wanted to ask—and it has not been mentioned today 
t it is something that has been brought to my attention 
d I know that you advocate on behalf of workers—what 
yur experience has been with the assistants and the adju- 
sators and the difference between them. 


_Mr Biggin: The problem that I have and that people 
tking with us have with the case worker assistants is— 
sll, for me it is a totally frustrating experience because 
ju cannot get any specific information. Their job is to 
sist the adjudicator in collecting information. When I am 
dling the board, I want information, and so they refer me 
ck to the adjudicator or they say I am going to have to 
ee file. If in fact the case worker assistants had the file 

ore them, or had the facts before them and could have a 
cussion with you, it is fine. 


) I think the problem there is you are dealing with very 
iexperienced people. Again, many of the adjudicators we 
@ dealing with today are extremely inexperienced be- 
cuse the old, experienced adjudicators have been driven, I 
\uld say—and I do not think I am being unfair—out of 
t2 board.The stress levels at the Workers’ Compensation 
hard are absolutely amazing. I could not see myself 
orking in the adjudication, in the operations level at the 
ey It is a very rigorous job and I have great sympathy 
ir them, but many of the experienced adjudicators have been 
(iven away, so we are faced with inexperienced people. 
_ Now I guess we are seeing another phenomenon, 
‘hich is people who are afraid to make decisions. They do 
vt know what decisions to make, so no decisions get 
lade. “It’s better not to make a decision. It doesn’t matter.” 
"yen, of course, they are protected because they have got 
ie answering machine, which they do not answer for 24 
(48 hours. 
' Thate to say this, because I am a long-time trade unionist. 
do not believe that I should have to go to a supervisor or a 
janager to get something that a rank-and-file worker 
iould give me. But I get my results by going to the director 
{the ISU. It is a sad thing to say, but I think if we have a 
"stem whereby everybody goes and petitions the chair- 
an or goes and petitions the directors, we have not got a 
rstem that is working. 
120 
| Mr Cleary: I would just like to thank you for your 
‘esentation and say that some of the questions have al- 
‘ady been asked that I would have asked. I have a com- 
‘ittee in my area and I work very closely with the injured 
‘orkers. I attend their meetings, and we do have success. 
\ fact, I am under the impression that in the last few years 
‘has improved a bit in our part of eastern Ontario. We 
ave a new gentleman we deal with in the Ottawa office 
ad we are having some success. I will leave it at that. 

Mr Biggin: Okay. I will answer you this way. I guess 
would have a different interpretation of this. I know the 
toups you are working with in the east. The thing is that 





workers’ compensation has become a growth industry. Be- 
cause there are more problems, there are more people 
doing worker compensation now that there are more cases. 
And it is true. If you have somebody in an office, as you 
have in the Ottawa office—we used to have, six years ago, 
counselling specialists at the Workers’ Compensation 
Board. Those were specialized people who had a lot of 
experience. We could go to them and for sure they would 
solve the problem. 

But I can tell you that I had two people in the last two 
years who were in the operations level who were ap- 
pointed by the directors of the integrated service unit in- 
volved. Because they got sick of talking to me, they gave 
me a special worker in that section. I made the mistake of 
commending those workers to Bob Elgie and Alan Wolfson 
and they were taken out of the operations branch, which 
shows you the mentality we were dealing with last year 
and the years before. 

I encourage the situation where groups that are advo- 
cating for injured workers have specialists dealing with 
their problems, somebody at the board who you can go in to. 
If it is a critical problem, they will get you a fast answer. If 
they cannot get it, they will go and find the person who is 
going to get the answer. That is the kind of situation I think 
you have there. 


Mr Cleary: You are not going to tell anybody that we 
are having a bit of success there, are you? 


Mr Biggin: I think it is good. With the Windsor office 
and the success you have had, we should praise people 
about that, because I think with the new administration 
they are not going to move people out of operations who 
are able to perform. Okay? We want to see people who 
perform and get the job done, and that means getting benefits 
to injured workers. 


Mr Arnott: Mr Biggin, I want to thank you very 
much for coming in today and presenting your concerns. I 
certainly share very profoundly what you have said about 
the frustration when a file is transferred. A cynic might 
almost conclude that the paper is just being shuffled for the 
sake of shuffling it. I do not know why they do it, and the 
frequency with which the board seems to undertake that 
activity. As you say, you start at square one with each new 
adjudicator you get to. Do you have any idea why that 
seems to be the policy of the board? 


Mr Biggin: If you want me to tell you why, injured 
workers started organizing and demonstrating in the early 
1970s. The employers became much more sophisticated 
and they started organizing. There was a tremendous 
amount of pressure put on the board and the top adminis- 
tration of the board was more sensitive to the employers 
than it was to the concerns of injured workers, so that it 
really was in the interest of those people—and there is no 
great conspiracy about this—who wanted to make sure 
that benefits were not quickly gotten to injured workers. 
You did this by reorganizing, restructuring, moving people 
around. If you want to improve the benefits to injured 
workers, you restructure, to be sure, but you do not do it so 
that you are pulling the rug out from under everybody’s 
feet. Not only the injured workers felt that way, but the 
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adjudicators themselves. Even decision review specialists 
told me, “This place is impossible to work at right now,” 
and this was two years ago. 

We have to have a situation where the people who are 
adjudicating, making decisions on a specific claim, have 
the time to review it, and if they have an assistant, people 
are reviewing that and you are not switching it from person to 
person to person because you are so busy restructuring. 

We are not against modernization and restructuring. 
We heartily support it. But do not do it in a way that is 
going to hurt the injured worker, and I think we can do 
that. I think we have some good people at the board now at 
the top who are committed to doing this, but we have to 
move right down through that structure—not just because 
you have Odoardo Di Santo or Brian there, King. That is 
good, but you have to go step by step through the organi- 
zation and give thorough training to sensitize all of the 
people at the board, sensitize them about the cultural diver- 
sity of our province, about the fact that when you have to 
go out and work on a construction site and struggle under 
unsafe conditions it is different than working in an office. 
You have to have the sensitivity that these are all people. It 
is a human problem, and that is what has been lost over the 
Wolfson years. It became a system problem and all of 
the solutions were system. The people, the workers, 
were forgotten. 

The Chair: There are a couple of minutes, if anybody 
has any pithy comments. 


Mr Wood: It is not really a question; it is a comment I 
want to make. I was listening to you very intently, and 
thank you for your presentation. Going back quite a few 
years ago when the compensation system was set up people 
would get paid but they would not have the right to sue. 


Mr Biggin: That is right. 


Mr Wood: Now you are saying that whole system has 
gone by the boards, and I guess in actuality it has, because 
I get very frustrated when I find out I have to use my staff 
in my constituency office appealing compensation claims 
or getting people to get welfare when my impression over 
the years always was that you are working and you get 
paid; if you are hurt, you get paid by compensation or you 
get paid by sick leave. You should not have to go to the 
welfare system to do it. It was basically a comment that I 
wanted to make. Thank you for your presentation, 


Mr Biggin: That is a very important point, because 
the floodgates have been opened and there is a tremendous 
increase in case loads, but do not let people give you the 
idea it is just injured workers. The big problem at the 
board, and the employers should know this very well, is 
that some employers’ advocates are contesting each and 
every case. They are going into Ford plants, GM plants 
and reopening all of the old cases. That is going to backlog 
the system. If we apply for a file, we have to wait eight to 
12 weeks to get the file because you have so many people 
doing this. 

We have to return this to its roots. It has to be a 


workers’ compensation system, not an employers’ com- 
pensation system. 


Ms S. Murdock: This is just a comment rather thay 
question, because it is sort of interesting, particularly hav; 
listened now to four groups, two presentations from 1 
employers’ perspective and two thus far from the worke, 
perspective. I have in the past eight months, as parliame 
tary assistant to the Minister of Labour, learned fai, 
quickly that actually the complaints by both groups a 
both stakeholders are not much different. I mean, yi 
there is the difference that they have in terms of wheth 
benefits should apply or should not apply, but that aside, 
terms of service problems at the board, the complaints ; 
almost identical, and it is quite a statement to make. Thai 
just my comment. | 

Mr Biggin: True, but I want to remind you it is 
workers’ compensation system. | 

Ms S. Murdock: Yes, do not worry. 

The Chair: Anybody else? 


wu ts 
Mr Arnott: I would just like to make one commen) 
do not think anyone disputes that it is a workers’ compe 
sation system. 


Mr Biggin: But it has not been operating in that Ww 
for the last five or so years. | 


Mr Arnott: I do not know of many employers w} 
have been compensated by the system directly. - 

Ms S. Murdock: There are some employers who w| 
accept peace offerings. 


Mr Arnott: Okay. 


The Chair: We appreciate your time and we appreci: 
the input. Take care. | 
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OFFICE OF THE WORKER ADVISER 


The Chair: Office of the worker adviser, Ms Tait, ]; 
Halonen and Ms Melbye. Come on up and have a seal. 
know who Mr Halonen is, but you could tell us who y; 
are and spend 10 to 15 minutes, if that long, telling us wl) 
you would like to say and then the balance of the time», 
can spend discussing what you have raised. } 


Ms Tait: I am Rosemary Tait. I am the acting direc’ 
at the office of the worker adviser. You have met Jon 
Halonen, and this is Cara Melbye, who is a Mississau’ 
office worker adviser. She has been with the organizati! 
for over five years. Jorma is the northern region manag. 
who has also been with the organization for the sai 
amount of time. 

We would like to thank the committee for the oppor! 
nity to make this presentation. I gather a number of oth 
organizations have presented concerns that are similar’ 
ours, So I am going to attempt to not be repetitious. I thi’ 
you have a copy of our brief. I will try to highlight 1 
areas that we feel are most problematic. 

Perhaps, just to spend a second on why we are ir 
good position to give you some of our experience, overt’ 
last five years we have assisted in some manner ov 
20,000 injured workers a year, either through giving sui 
mary assistance, summary advice, or representation in ¢ 
peals. On the basis of that, we are probably in a pre: 
good position to identify what are concerns in servici’ 
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th the system from both a worker perspective and a 
rker advocate perspective. 

Just to provide a background, which other people prob- 
ly have already done, in the past five years there have 
en a number of initiatives, both legislative and policy, at 
board that are probably responsible for a lot of the 
rvicing problems that have been talked about: two sig- 
ficant sets of legislative amendments in 1985 and 1989 
id a number of policy development initiatives, partly 
iven by the establishment of the WCAT, which changed 
policy development process at the board from a self- 
cient process to more of a precedent-driven process and 
<orocess that involves the public in a much greater way. 

_ At the same time, the board was decentralizing its client 
<tvices operations and was restructuring to integrated ser- 
‘ce units and was launching new medical and vocational 
thabilitation strategies throughout this period, and con- 
arrently introducing several technology innovations, in- 
uding a new on-line benefits payment system, imaging 
id electronic mail and voice mail. 

The board has an extremely ambitious reorganization 
jan that I think is responsible for a lot of the servicing 
joblems that have resulted. Service improvements did 
ome through this plan, and the most notable of those is 
Ie tralization, Without a doubt, our regional offices 
ave echoed the service improvements that happen as a 
sult of adjudication being done in the area where workers 
ve. There is some role that the workers feel they can play 











the management of their cases in general, and their doc-' 


‘rs as well, so that is an improvement. But overall in the 
‘tocess of this enormous restructuring and reorganization, 
‘e feel very strongly that the board has been unable to 
iaintain a satisfactory level of support for the primary 
Jjudication function, very similar to what Mr Biggin said. 
| To their credit, the staff overall of the client services 
vision have tried really hard to maintain adequate service 
‘vels despite the traumas that many of the staff were 
‘bing through as a result of these changes, traumas like 
adden job insecurity, relocation, unprecedented staff turn- 
ver, new policies, new payment systems, automation 
litches, all of these problems that resulted from these 
anovations. However, many of the service impediments 
2main today and we would like to summarize what we 
aink are the most serious problems. We are also attempt- 
ag to propose some solutions that we hope the board will 
DOK at. 

I guess the most dramatic problem is delays in adjudi- 
ation. There has been a dramatic increase over the last 
2w years in the amount of time it takes the boards to come 
'p with initial decisions. For example, on the submission 
f a written objection to the operating levels of the board, 
he interval between submission of that objection and re- 
eipt of a decision in response to that has been consistently 
vell over five months in the experience of most of our 
iffices. That is the average time interval. The case-by-case 
ime intervals are much more dramatic than that and we 
tave had delays of well over a year to receive operating- 
evel decisions from written objections. 
| Some of these problems are compounded by the board 
icknowledging receipt of correspondence. That is only 





done in a few cases these days. It seems to be extremely 
inconsistent. . 

When our staff inquire with the board about the status 
of a case, an objection that we have made, we often find 
that the objection has not even been assigned to an adjudi- 
cator until we finally get through to somebody and raise 
the status inquiry. It is not uncommon to find that action in 
response to an objection begins only after the case has 
been brought to the attention of the integrated service unit 
director, several reminder letters later. 

Contrast this with the service response that we had 
come to expect in previous years. Usually, we used to get a 
letter acknowledging receipi of our objection within two to 
four weeks of submitting a written objection and a deci- 
sion or answer to that letter within one to three months of 
submission. So it has been at least a doubling in average 
times, if not a much more dramatic problem than that. 

As you probably know, the board has drafted and imple- 
mented a policy on timely decision-making. That was in- 
troduced this past November. There could well be service 
improvements coming out of that. However, in our belief, 
unless attention is paid to the underlying reasons for the 
delays, we are concerned that any service improvements. 
attributable to that policy could well be offset by deteriora- 
tion in quality of decisions. I will give you an idea why. 

The timely decision policy seems to address only time 
lines. It does not look at aspects of the adjudication process 
that are not within the control of the decision-maker; for 
example, the time required for investigations, reviews by 
medical staff, the shortage of word processing support. 
Implementing a policy which requires that the adjudicator or 
decision review specialist get a decision out within a particu- 
lar time that does not address things that are beyond the 
control of that person is not going to assist the process at all. 

The overall solution has to accommodate the reasons 
for the delays. We think that a new adjudication support 
strategy is necessary. Perhaps it should include the following 
components. 

Case loads have to be lowered. I am sure we are not the 
only ones who have identified this. It is our understanding 
that adjudicators carry somewhere between 200 and 400 
cases at any time. None of us can understand how they 
could be expected to make well-considered and quality 
decisions in a reasonable amount of time with those kinds 
of case loads. We would also like to point out that in our 
experience lower case loads lead to faster turnover of cases 
generally and often fewer appeals, because the decision is 
right the first time around. 

Staff turnover should be examined. We feel the experi- 
ence level of adjudicators has decreased dramatically. The 
reasons for the high turnover should be examined by the 
board and corrective measures put into place to encourage 
staff to stay in their positions and gain experience. More 
training is required, including refresher sessions, case con- 
sultation sessions and improved strategies when there are 
new policy and legislative changes. We find that the oper- 
ating level staff’s ability to respond to new policy imple- 
mentation is really slow. It is not uncommon for our staff 
to be aware of new policies before the adjudicators know 
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about them. That is a serious problem with the delegation 
down of changes. 
1740 

We also would like to see some action on how files 
move around. We think the movement of files should be 
minimized. With experienced adjudicators, with more 
training in medical issues, with an overall greater degree of 
respect for the fact-finding process that adjudicators 
should be going through, we believe the number of occa- 
sions when a file has to leave the adjudicator to get another 
opinion or a review by somebody else could be dramati- 
cally reduced. 

In looking at the adjudication problems, we feel 
strongly as well that the board should be consulting with 
the front-line staff. Adjudication staff know what is wrong 
with the process and they know what corrective measures 
they would like to make. They should be participating in 
the problem-solving process. 

Finally, the stress management practices of the board 
should be reviewed. The work that these people do is really 
hard and it becomes a lot harder when people like us are 
expressing our dissatisfaction with their ability to turn the 
decisions out cn a regular basis. An improved stress manage- 
ment strategy may be necessary, along with a look at the 
adjudication practices. 

Communications are another aspect of the problem. 
The impact of these delays that I have just talked about is 
exacerbated by serious communications problems. Telephone 
calls are not answered. It used to be that the complaint was 
that no one answered the phone at all or that we just got 
caught waiting in sequence for several minutes only to 
have a message taken. With the innovation of voice mail, 
now the complaint is that we are able to leave a message 
but nobody returns the calls. 

One feature of the voice mail system—it is not really a 
servicing problem—alarmed us when we realized what its 
implications were; that is, there is now a capacity for a 
caller to call in and key in a claim number and receive a 
status report. Staff of the office of the worker adviser have 
raised concerns with respect to privacy around this feature. 
It may be that it is secure, but we are not sure. We think the 
board should take a look at this and make sure privacy 
concerns are Satisfied. 

Again on communications, correspondence can be left 
for weeks without a response, as I said before, but on 
another level, much of the correspondence is not under- 
stood by injured workers, even those with reading skills in 
the language in which it is written. Injured workers are 
frequently seeking a representative just to get correspon- 
dence from the board explained in plain language. We 
have had people come in with a problem, with a decision 
that they thought was a problem, and it in fact allowed 
their claim but they were not able to tell from the language 
in the letter because it was overly bureaucratic and did not 
use plain language. 

Overall, there is just a generalized lack of sensitivity to 
the importance of the role that injured workers must play in 
their own cases. This is manifested in several different ways. 
Entitlement denial decisions often state, with no apparent 
reasons, that statements of employers were preferred over 


statements of workers with respect to details or circur 
stances of an accident. We find that benefits are cut wi’ 
little or no notice or explanation to the workers, and far ti’ 
frequently injured workers report that decision-makers ji’ 
do not have the time to listen to their complaints. O 

When you set this against the delays, communicatio! 
problems diminish worker confidence in the system ai| 
increase the fear and insecurity that workers have, partic! 
larly in cases where benefits have not been paid at ;/ 
because an initial entitlement decision is being waited for’ 

This has implications that go beyond the issue of init}, 
entitlement. Permanently disabled workers who cannot || 
accommodated in their accident employment will have ‘ 
rely on the board for rehabilitation into alternative emai 
ment. Successful rehabilitation depends in large measu! 
on the establishment of a co-operative relationship b' 
tween the worker and rehabilitation staff. The developme. 
of that relationship begins with the worker’s first contac 
with the board. We find that when the worker is not able | 
develop a good relationship with the board in general becau 
of problems in initial adjudication, that has an adverse impz 
on the capacity for successful rehabilitation in the future. 
is a problem that has a permanent impact. 

We think a new communications strategy is neede 
Some of these elements might be necessary: | 

The use of the voice mail system should be minimize 
Ideally, we would love to see all the calls answered © 
person, but we also respect the need of adjudicators | 
book time off telephones to do the serious work on files th’ 
have to be done in order for them to arrive at decision’ 
However, wherever possible, in-person messages show 
be taken for adjudicators and strict rules for the use i) 
voice mail, set in consultation with adjudication staff ar! 
support staff, should be put into place. j 

At a very minimum, all calls have to be returned. vo 
have sometimes heard from the board that, “I’ve been tryin 
to return the call but I can’t find the worker at home.” Th’ 
could be a legitimate problem because all workers do ni, 
sit around all day waiting for that crucial call from the boar’ 
There is other business in people’s lives. A Suggestion 4 
could make is that when the adjudicator has tried to retul 
the call and been unsuccessful, perhaps the technology wi’ 
support the dispatching of a very simple and brief lette) 
based on a form letter, which could acknowledge th 
worker’s call, provide a brief status report and provide. 
most likely available time for the worker to try and ca| 
back if the letter does not satisfy the problem. Otherwis | 
telephone tag could go on for ages and nobody benefi. 
from that. 

The board should also, as I said before, ensure that th 
confidentiality of information is protected in the applicatic | 
of the voice mail system, Adjudicators should be given mor 
support to explain their role and explain the decision-makin 
process to workers. We find injured workers experienc) 
less anxiety if they know that a particular process is bein. 
followed and if they are given confidence that their concert’, 
are going to be taken into account. Listening and explainin; || 
more support has to be given for adjudicators to take the tim, 
to do that. | 
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Plainer language is needed in correspondence. For 
mple, if it is important to include information on the 
islative or policy framework within which the decision 
yeing made: Put it in an attachment to the letter. Provide 
udication staff with access to writing courses that em- 
asize the simplest form of making a statement. Have 
guage and literacy specialists look at pamphlets and 
haps draft the standardized portion of correspondence 
we can raise the ability of workers of understand their 
n cases. Again, involve the front-line staff in the formation 
he communication strategy. This is really important. 

_ We also see significant delays in scheduling of hearings. 
s almost standard now for six months or more to go by 
ween the request for a hearing and the actual taking 
.ce of the hearing. This is too long. The only thing we 
1 think of here is that more hearing offices are needed. 
ere is a little bit more detail in the brief about that. 
























its, that there are too many cases being referred— 

) Ms Tait: I am about to, yes. 

The Chair: —and the occupational disease adjudica- 
mas an issue? Reference has been made to that by previ- 
s presenters today. We have to move on into the area of 
‘estioning now. ; 

_ Ms Tait: Okay. I am happy with that. 


_Mr Ramsay: It seems the thrust of your presentation 
day is that adjudicators and others are overworked that they 
ve too high a case load and that this is not only causing a 
wness in the whole system but obviously stress to the 
ple involved who are working at the board. Is it a matter 
just more money, of hiring more people? There seems to 
not enough people for the work that is there. What are the 
erall answers to the system? Is there just too much work 
t the people who are there at the board? 


Ms Tait: That is a part of it. I think there are also ways 
‘tun things so that there is generally more support for 
éjudicators to do the job they have to do. Essentially what 
\2 are saying is if it costs more money to get it right up 
font, there could well be savings later on in the process. 
Yhat we are proposing is more support for primary adjudi- 
(tion. There is a higher likelihood that the correct answer 
vill be found right away and savings will be found later on 
imoney that is now dedicated to appeal processes. 


_ Mr Ramsay: Have you made these proposals to the 
hard? 

| Ms Tait: Not recently. 

'50 

| MrArnott: Have you any other suggestions as to how 
je adjudicator-to-case ratio might be minimized, aside 
‘om hiring new staff? 

' Ms Tait: Like I say, I think the operation has to be 
‘oked at, the way cases are assigned, the support that is 
\ven to adjudicate cases. Not having intimate knowledge 
* the operations, we cannot really say if it is just, “Add 
‘ore money to the front line.” In addition to adding more 
aff, to lowering the ratio, there are other efficiencies that 
ight be able to be found if some of these things are 





/The Chair: Can you speak about the complex case | 


looked at. But clearly, I think more people have to be 
added to the front line. 


Ms Melbye: I have noticed that a lot of adjudicators 
do not have the policy manuals available at their desks, so 
they have to consult with someone else, and the policies are 
being interpreted by different people without reference to the 
actual policy. The board recently tried to revise its four- or 
five-manual set of policies and the result is a single volume, 
but it is much less helpful to adjudicate because it does not 
spell out exactly what they are to take into account. It has 
general principles, but they will still need to go consult with 
somebody else so that you find that there is a different policy 
in effect at the different levels of decision-making. 

You really have to apply the same policy at the operating 
level in order to avoid all these appeals, the majority of which 
are successful. So let’s get it right the first time. I think that 
would save an enormous amount of money for the board 
and you could invest that in more staff to do a better job in 
the first place. 


Ms Tait: The faster turnover with better support for 
adjudicators and staff as well will offset and perhaps in- 
crease costs that might seem necessary at the front end. 


Mr Arnott: I just want to thank you for your very 
constructive suggestions. 


The Chair: If anything comes to mind, just let us 
know and you can interject later. 


Ms S. Murdock: I am glad you made the point about 
the money because I know it costs the employer anywhere 
from $3,000 to $5,000 per hearing. When you think of the 
number of hearings that are done in this province, it is 
mind-boggling and then forgetting those of the Workers’ 
Compensation Appeals Tribunal, which are $5,000 to 
$10,000. So it is good to note that you can make the savings 
upfront. 

But my question is on decentralization, actually. I know 
with decentralization, for instance, having the workers have 
more availability in their own bailiwicks was very beneficial, 
but there have been some complaints and I am hearing 
them again. I do not know how much validity they have in 
terms of the decision review branch being in the local 
regional offices and whether all the departments within the 
board should be decentralized or whether some should not 


-be. For instance, the complex case unit is centralized. 


Should it be decentralized, etc? Comment. 


Mr Halonen: Maybe I should answer that, since I am a 
regional manager. At least the report to me from my region is 
that decentralization has indeed improved adjudication at the 
DRB as well. I have not been an adviser before and having 
dealt with the centralized DRB as well as the regionalized 
DRB, there has definitely been an improvement in the first 
level of appeals through DRB, or DRS, decision review 
services, as it is now called, by regionalizing it. 

Also, I think that within our brief, there is a recommen- 
dation with respect to the complex cases unit. There are 
different kinds of complex cases. It was our feeling that in 
many cases, the complex cases may well be better adjudi- 
cated decentrally provided that the technical support can 
be given centrally. 
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Presumably, with the imaging system the board now has, 
you could have a technical adviser talking to an adjudicator 
from one office to another having the same visual image in 
front of them and they could be discussing the case. Pre- 
sumably that is possible as long as the file is visualized. In 
many cases, with the exception of maybe very complicated 
industrial disease cases where a number of these complex 
cases involve multiple injury types of situations and indus- 
tries such as forestry or mining, it is our feeling that it is 
better adjudicated by people closer at hand to those indus- 
tries and particularly in the north. 

Ms S. Murdock: In relation to training, is it decentral- 
ization or centralization? When I first started working as a 
constituency assistant, it was centralized training for all the 
adjudication staff and that has moved into decentralized. I 
found that there has been a difference in terms of decision- 
making depending on which region you went to. Some- 
times the interpretation is just not safe. 


Ms Tait: I think that for an organization like the board 
both might be a good idea. There are some issues where the 
kinds of training would lend themselves to local expertise 
being used. For example, in the kinds of cases that occur 
more often in the north, local training on how to handle those 
issues might be a good way of doing it, but perhaps there 
should be opportunities for centrally drafted and delivered 
policy training. For example, when new initiatives come out, 
it might have to be put together in the centre and sent out to 
the regions. I think an organization like this probably de- 
serves a Strategy that accommodates both of those ideas. 


Mr Klopp: On page 13 and following on the top of 
page 14, the Industrial Disease Standards Panel recom- 
mended changes to the occupational disease adjudication 
process. How many times and when have they asked for 
these recommendations you have put in place? It said they 
have been asked for, but how long ago? Six months ago? 


Ms Melbye: Easily a year and a half to two years ago. 


Mr Klopp: Okay, and you feel very clearly that 
schedules 3 and 4—is it just a straight field where the 
board should just take some action and get them in there? 
Is it already in place, but they have not acted? 


Ms Tait: With respect to those diseases, yes. We feel 
more that there are a lot of other diseases that lend them- 
selves to use of the presumption, if the board would act 
and get them into the schedules. 


Mr Klopp: Okay, thank you, I just wanted to make 
that clear. 


Mr Wood: First of all, I want to thank you for your 
presentation. It is very well put together, A couple of things 
then, not really a question; I just want to make a few 
comments. The staff turnover I see you have covered very 
well on page 7, along with case loads and more training 
and then a review of the stress management practices. 

Having lived in the north most of my life, I am just 
wondering if this ties in. Every once in a while we will pick 
up the newspaper and find out that somebody has not got any 
payment for compensation for quite a number of years and 
that person has taken his life. When they interview the family, 
they have threatened that if they would have had time, they 


would have taken some life on the worker’s staff, I gue; 
who they felt was holding them back from getting thi 
payments. I am wondering if the publicity on this is havi 
a great effect on the workers. In the previous report thi 
said staff only last about eight months in Ottawa. . 

It is really a comment. You do not have to answer, 
you do not want. Being in the north, one example was 
person who worked in the bush all his life and was mow 
to Ottawa. There are no trees to cut in Ottawa. There w 
very little education and the frustration after losing b 
house and his family and losing everything—there was 
statistic in the newspaper. I am sure that everybody who. 
looking after compensation claims has to be thinking abo 
taings of this kind that are happening and are covered 


the Globe and Mail, the Toronto Star and these things. | 


Ms Tait: Yes, I am sure it has an impact. | 
Mr Waters: One of the things I have found since I b 


came a member of the government is that everyone arouw 
here finds that our staff spend a vast amount of time chasit 
compensation, and I mean that quite literally and that is wh 
it is, trying to track down these files and where they go. Do 
the WCB ever tell you where your file is off to? Asi 
advocate for the workers, maybe you can answer that. If the 


do not, would it not be proper that they should? 


Ms Tait: If you can connect with somebody on tl 
phone and keep asking the questions in a polite mann 
that shows respect for the job that he or she is doing, ye 
sometimes we find out what section of limbo the file is. 
and why. If you track it down, there usually is some sort ( 
explanation, but often it has to do with something that w 
think could be minimized by giving the adjudictors mo: 
training and support. Do not have a system where evel 
decision has to be vetted by three or four people, medic: 
advisers, technical advisers, supervisors. Support the adj 
dicators, delegate more authority down to them to mal 
the initial decision and the file is likely to be right whe) 
we think it should be, on the adjudicator’s desk, waitir 
for him or her to be able to make the decision and pass it on. 


Mr Waters: One more question is, if you have bee 
sitting through some of the hearings, and I think I hav 
asked it a couple of times now because it has come up, i 
do you think there should be a set of definite time lines 
You have now put a claim before the board and within q 
many days you should have at least an acknowledgemen 
Do you think there should be anything like that? | 


Ms Tait: We are a little nervous about them for th 
reasons | looked at earlier. If the time lines do not allo: 
for the kind of work that has to be done to come up wil 
the right decision, then by themselves the time lines will ne 
solve the problem. It is not going to help if adjudicators ai 
required to make a decision, and yet the investigation de 
partment has not been able to come up with the answers 1 
the questions it has identified as key to supporting th 
decision. So we are a little nervous about the idea of | 
timely decision-making policy which does not accommodai 
their evidence- and fact-gathering needs. Combined with th 
adjudication support method that respects that they have 1 
find this information in order to make the right decision 
yes, there has to be some combination of those two things: 


| 
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The Chair: Thank you for your time, for your prepara- 
and for your co-operation. I want to thank Mr Di 
to, who has been here as a spectator throughout the 







e, and Mr King, the second new appointee. I want to 





moon and has obvious interest in what is being said - 


thank the committee for its co-operation and assistance in 
making the afternoon run smoothly. 


The committee adjourned at 1802. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


Monday 3 June 1991 


— 


The committee met at 1602 in committee room 1. 


) | WORKERS’ COMPENSATION BOARD 


Resuming consideration of the designated matter, pur- 
ant to standing order 123, relating to the Workers’ Com- 
nsation Board. 


_ The Chair: We have three groups here today: first, the 
Eaployers’ Advocacy Council; second, at 4:30, CUPE 
Jical 1750, and third, at 5 pm, the Kitchener-Waterloo 
Jured Worker’s Group. I would ask that people make 
tir presentations in 10 to 15 minutes maximum so that 
tyre is some reasonable period of time for discussion be- 
teen yourselves and members of the committee after- 
vids. I would remind people that the question or the issue 
t be addressed here is a review of the procedures of the 
\orkers’ Compensation Board which impede the provi- 
sn of efficient services to workers and employers. I 
\nuld ask people to direct their remarks and their ques- 
tns and responses to that very issue. 


EMPLOYERS’ ADVOCACY COUNCIL 
The Chair: Could we please have people from the 
Inployers’ Advocacy Council come on up, have a seat 
éd tell us who you are and speak to us. 


Mr Cryne: Unfortunately, it is only one person whom 
wu have before you from the Employers’ Advocacy 
(uncil. My name is Steve Cryne. I am the provincial 
(air for the Employers’ Advocacy Council. 

_ The EAC is a non-profit organization of Ontario em- 
joyers committed to reshaping the provincial workers’ 
(mpensation system into a more manageable, cost-effec- 
(re system which recognizes both the needs of the em- 
oyers and the workers of the province. Over the past five 
vars the EAC has grown to over 1,300 members, with 
ipresentatives in each of the major centres in Ontario, 
icluding Sudbury, Peterborough, Toronto, Hamilton, Lon- 
on and Windsor. Our objectives are simple and straight- 
‘rward: to effect constructive change to the workers’ 
ompensation system through the involvement of the em- 
‘oyer community, to lobby on behalf of employers before 
'e Ontario Legislature and the Workers’ Compensation 
ard on major policy issues and to educate employers on 
aspects of workers’ compensation. 

_ We thank you for the opportunity of coming before this 
ommittee today to provide information from the em- 
oyer community regarding the mode and quality of ser- 
‘ce delivery. We submit the following issues for your 
onsideration. 

_ That the system has faltered in servicing the worker 
id employer communities is really not surprising consid- 
‘ing the extent of the changes it has undergone in the last 
ve years. 





In our view, the system has failed as a consequence of 
two main reasons, first with the introduction of two major 
revisions to the Workers’ Compensation Act through Bill 
101 in 1985 and Bill 162 in 1988. Both pieces of legisla- 
tion not only introduced massive change but also created 
great uncertainty and confusion. A clear example of this 
confusion is seen with the continuing debate between the 
Workers’ Compensation Appeals Tribunal and the board as 
to which body has the final say and who holds the respon- 
sibility for establishing policy. 

Many people argue that the board no longer establishes 
policy but simply responds to the decisions of WCAT. Be- 
cause of this situation, the board has lost a great deal of 
credibility with the stakeholder groups. The reality of the 
situation today is that we have two adjudicative bodies in 
Ontario dealing with the same piece of legislation but hav- 
ing far differing viewpoints. This situation, in our opinion, 
was clearly not contemplated by the legislators of the day 
and is an unacceptable situation in today’s society. 

Similar confusion is arising from Bill 162, where legis- 
lative intent is being questioned and the comments of the 
previous minister are being relied upon to develop policy 
and regulations. These are poor conditions that the board is 
required to contend with. 

Second, the major restructuring within the board, with 
the introduction of integrated service units, the technologi- 
cal initiatives such as imaging and the communications 
developments, and new strategy after new strategy have 
made it extremely difficult for line staff of the board to 
cope. 

The board itself cannot be held accountable for this 
failure. Clearly, the Ministry of Labour along with the 
board of directors appointed to oversee the activities of the 
board must assume some responsibility for the present 
state of affairs. It is our view that the board of directors has 
been used as nothing more than a rubber stamp to simply 
implement change within the board without the benefit of 
a full evaluation and knowledge of the consequences. 

Having identified the problems and probable causes, 
what then are some of the possible solutions that we have? 

With the appointment of a new president and chairman 
of the board, retention of certain key positions in line man- 
agement is critical to the stability of the organization. What 
would be most dangerous at this juncture is a major over- 
haul of board management. 

Second, the minister should immediately request the 
board to suspend any further policy development, restruc- 
turing or revenue initiatives. 

The minister should request an operational and a value- 
for-money audit, to be conducted by the Office of the Pro- 
vincial Auditor. 

The minister should request a review of the accident 
fund by the provincial superintendent of insurance. 


R-117 


R-118 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


; 





Fifth, the minister should establish a problem-solving 
committee comprised of board and ministry staff and rep- 
resentatives from the stakeholder groups to deal with the 
problems identified through the value-for-money audit by 
the Provincial Auditor and problems known to presently 
exist within the system, which include the following: 

Review of the adjudication process: a review of present 
case loads and backlog; a review of entitlement, payment 
and medical management issues; a review of training and 
development of the adjudication staff; a review of current 
communications systems and methods; and establishment 
of comprehensive performance standards for all integrated 
service units. 

Second, with regard to vocational rehabilitation, we 
suggest a review of present rehabilitation practices of the 
board and identify problems related to lack of employment 
as a consequence of the poor economic climate in Ontario 
and a review of case loads of board rehabilitation staff. 

Third, with regard to revenue, establish a permanent 
employer advisory committee to provide guidance to the 
revenue branch on improvement of the branch’s services. 

Fourth, under the appeal process, review the effectiveness 
of the present appeal process and its multilevel approach. 

The Workers’ Compensation Appeals Tribunal should 
be directed through the act to decide the narrow issue of 
whether or not the board has applied its policy correctly, 
and should not be permitted to influence or establish board 
policy. This role ought to be the sole responsibility of the 
board and its appointed board of directors. 

Finally, we wish to see stakeholders permitted to ap- 
point their own representatives to the board of directors, to 
the WCAT, the office of the employer adviser and the 
office of the worker adviser. 

Although these suggestions are not all-inclusive of the 
problems that are facing the Ontario system, we believe 
they address the major areas of concerns. We also believe 
the initiatives we have suggested will return integrity, fi- 
nancial stability and accountability to the system. 

The Employers’ Advocacy Council is willing to partic- 
ipate in the initiatives we have put forth to build a better 
workers’ compensation system for both the workers and 
employers of this province. 

We thank you for providing our council the opportu- 
nity to appear before this committee. 


Mr Arnott: Thank you, Mr Cryne, for your presenta- 
tion. I have a question with respect to one of your prelimi- 
nary comments and I will quote you back. “A clear 
example of this confusion is seen with the continuing de- 
bate between WCAT and the board as to which body has 
the final say and who holds responsibility for establishing 
policy.” I am just trying to clarify that. Are you saying that 
what is happening is that the precedents being set by 
WCAT are in contradiction to some of the policies the 
board is putting forth? 


1610 
Mr Cryne: Many of the decisions that have been ren- 
dered by WCAT have effectively set the future direction 


for the Workers’ Compensation Board itself. There have 
been a number of decisions that have clearly redefined the 


scope and expanded the benefit net, as we call it, in { 
workers’ compensation system. I think clearly probat 
one of the most shining examples of that was the definiti 
of “accident,” which was debated at great length by WC, 
and ultimately had some influence over board policy 
that area. Other decisions that come to mind are the inty 







duction of stress that we are seeing into the system, { 
introduction of interest on payments, and revenue si 
ages. So there has been clear influence from that body, yi 

The Chair: If matters arise that you want to comm 
on, just let us know and you will have opportunity later, 

Mr Huget: In your first point on page 2, you Si, 
“What would be most dangerous at this juncture is a ma; 
overhaul of board management.” Why do you feel th 
way? , 

Mr Cryne: I think it is important that you mainté| 
stability within the organization. I think the people Pt 
hold key management positions within the board cle 
have a lot of experience and knowledge of the system a. 
it is our viewpoint that they ought to be maintained at tl 
point in time. We were quite worried that the organizati) 
would go through a major overhaul and we do not see tt 
as being a particularly good move at this point. 

Mr Huget: So you do not see that as being a 
method of improvement? 


Mr Cryne: No. 


Mr Huget: Could you argue that if we maintain ci: 
rent management stability, it also means a continuation 
the current problems and no improvement? 


Mr Cryne: I think the direction of the organizati| 
has to be set by the new chairman and the new preside, 
and clearly their direction will have a lot of influence ov 
those line management people. My point, and the point? 
the organization that we are trying to make, is that t} 
accountability does not lie with the line management; ; 
clearly lies at the level of the board of directors and 1} 
past chairman and president. 


Mr Huget: On the same page, in point 2 you say th: 
the board should “suspend any further policy developme, 
restructuring or revenue initiatives.” Can you elaborate ' 
that? 

Mr Cryne: The board presently has a revenue str: 
egy that is out. They have spent an awful lot of work if 
that issue. They have spent a lot of work on some poli’ 
papers that are presently out for consultation. Really, | 
We are suggesting is that anything that is in the pipe rig’ 
now would continue, but we stop until the dust settles, 1) 
go through this process, and then we can look at introdv_ 
ing additional changes if it is felt to be necessary. But 
just seems like we have this continuation of strategy afi 
Strategy and introduction of new policy after new poli« 
There are a lot of loose strings with regard to Bill 162 th. 
have not been addressed at the moment, there is a comm 
tee that is reviewing that, and it is our viewpoint that t’ 
brakes ought to be put on the system until the verdict is } 
on some of those things before we go ahead and introdu. 
additional change into the system. 
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| , 
| The board staff themselves are having a great deal of 
culty dealing with a lot of the change that has been 
troduced into the system. I am not saying who is right 
ad who is wrong on that; all I am saying is that at this 
pint you cannot begin to add more confusion to the situa- 
yn. That is our point. 

_ Mr Huget: If the improvements in terms of the ser- 
ce issue and the like require some restructuring, are you 
‘ying we should not proceed along that path either? If it 
ere identified very early on that there was some restruc- 
king that would alleviate some of the problems in terms 
( any number of issues on the service factor, would that 
i confusing? 

"Mr Cryne: No, I do not think that would be confus- 
ig. If there were something there that was startling, where 
ou said that for the benefit of the system, for whatever 
arpose, this change ought to be made with haste, and the 
jasoning behind it was sound, then of course you would 
voceed in that manner. 


| Mr Huget: You also mention revenue initiatives. 
ould you define, in your view, a revenue initiative? 


| Mr Cryne: One of the things that presently is before 
'e board is reports on experience rating; there is a study 
at has been undertaken on experience rating. Experience 
iting works very well for many industries in the province 
id it is in that area that we have some concerns. 


Mr Huget: You mention that we should suspend any 
venue initiatives. Why would we do that? 


| Mr Cryne: As I mentioned, the board at the moment 
trying to get through a major revenue strategy which 
asically changes the system the Workers’ Compensation 
oard has had for the past 75 years in terms of its rating 
7stem; that initiative is set to be implemented in 1993. All 
'e are suggesting at this juncture is let’s do that, let’s get 
lat right and leave revenue as it is. There is an awful lot 
E change that will come about as a result of that revenue 
‘rategy and our concern is that we just do not heap more 
ynfusion and change into that. 

Ms S. Murdock: Just on that point, my understanding 
‘as that that was going to come through in 1992 and at the 
mployers’ request it has been delayed until 1993. 


Mr Cryne: We have supported a delay in the imple- 
1entation of the revenue strategy. One of the reasons be- 
ind us supporting that is that we were very concerned that 
ie project was such a large undertaking on the board’s 
art that we wanted to ensure it got it right rather than just 
ishing through the project, implementing it in 1992 and 
jen having so much confusion. As I said, the system we 
ave in place has been there since 1915 and we wanted to 
aake sure that when they did put it in, they did it right. 


_ Ms S. Murdock: I just have a couple of questions 
vith regard to your point 5, the problem-solving commit- 
te. The agenda you put before them is so all-encompass- 
ag, I am wondering what would happen while they are 


eviewing all of these things? 

' MrCryne: What? 

Ms S. Murdock: For instance, if a problem-solving 
ommittee were set up that would look at adjudication, 

















vocational rehabilitation, revenue and appeal process, in 
the interim everything would be operating as is? Is that 
what you are recommending? 

Mr Cryne: Yes. 


Ms S. Murdock: And that this problem-solving com- 
mittee would be a committee that would be operating all 
the time, would be set up permanently? Is that also part of 
the plan? 

Mr Cryne: We did not really think it would be a per- 
manent committee, but I think that may have some merit, 
that a permanent committee be established and maybe, as I 
suggested, that it takes people from each of the communi- 
ties, including the ministry staff, kind of a task force made 
up of representatives from all the community. 

The Chair: Thank you, Ms Murdock. We may have 
some more time afterwards. 


1620 

Mr Cleary: Steve, I take it you have been around in 
this position for a considerable time. If you were to give us 
a bit of guidance with all the problems you listed, where 
would you start? 

Mr Cryne: How long do I have? 

Mr Cleary: It is up to the Chairman. 

Mr Cryne: That is a very difficult question, Mr Cle- 
ary. I think probably the most critical area would be adju- 
dication. That is the first line within the board; that is the 
first person within the board who sees a document that 
records an accident or an injury; and it seems to be from 
that point forward. If I were to take a bite of this elephant 
one piece at a time, that is where where I would start, in 
the adjudication area. 

Mr Cleary: That would be the start. 


Mr Cryne: Yes. In terms of those things things that I 
have proposed there, yes. 

One of the critical things that I think ought to be done 
with some haste is the operational value-for-money audit 
that we have suggested in item 3. 

Mr Arnott: I am interested in the suggestion on the 
last page, appointments to the board. I am not that knowl- 
edgeable about the board as it presently is. How many 
members does it have? 

Mr Cryne: There are representatives from each of the 
communities. What has happened in the last six months is 
that— 

Mr Arnott: I am sorry to interrupt, but they are all 
appointed by the provincial government, are they not? 

Mr Cryne: That is correct. 

Mr Arnott: And they are picked based on the stake- 
holders—their minimum per cent. 

Mr Cryne: Yes. They have been open to suggestions 
and nominations from the different communities to the 
board of directors. 

Mr Arnott: What would your feeling be on the ideal 
balance, to have nominations that are represented by the 
stakeholders and an equal number of the government, or 
what? 
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Mr Cryne: Yes, and what we are trying to do is have 
greater influence over the people who are selected through 
that process. 

Mr Arnott: And this goes not just for the board but 
for WCAT. 

Mr Cryne: That is correct, and the office of the em- 
ployer adviser. 

Mr Arnott: Do you have any specific concerns about 
those two offices, the office of the worker adviser and the 
office of the employer adviser. 


Mr Cryne: Yes. I can only really speak to the office 
of the employer adviser. Although I have a fair amount of 
contact with representatives from the OWA, it is mostly 
with the office of the employer adviser. We would like to 
ensure that their mandate is defined, that they are meeting 
that mandate, that the people who are responsible for en- 
suring that that mandate is met have a commitment to the 
employer community and to the process at large from the 
employer’s perspective. I think that is key, that they main- 
tain integrity in that regard. 

The Chair: Ms Murdock, once again. 


Ms S. Murdock: Actually, on the same point that Mr 
Arnott raised, that was my question before and I just want 
you to elaborate on that a little bit. As you know, the board 
of directors right now consists of nine members: four man- 
agement, four labour, one public/professional. My under- 
standing is that, for instance, the management side, all 
major management groups, for instance the manufacturing 
group, would be asked for suggestions as to who would sit 
on that board. I do not know whether the Employers’ Ad- 
visory Council would be one of those groups, but I am 
sure that, just for your information, if you wished to be 
consulted in regard to who those appointments would be, 
there would be no problem to get on the list kind of thing. 
Has your group been consulted in terms of that? 


Mr Cryne: Our group has not been consulted in that 
regard. There was a recent appointment and we could not 
find out who made the nomination. 


Ms S. Murdock: And in regard to WCAT, do you not 
also— 


Mr Cryne: We have not. 
Ms S. Murdock: None at all? 


Mr Cryne: We have not had the opportunity to, with 
regard to the chair on that, no. 


Ms S. Murdock: But you are not disputing that the 
employers in fact are the ones— 


Mr Cryne: I am not disputing that we have represen- 
tation. All I am suggesting is that we have greater involve- 
ment in appointing those people. 

Ms S. Murdock: In regard to the office of the em- 
ployer adviser, in your instance, and the office of the 
worker adviser, am I correct that in your response to Mr 
Arnott you are asking that you would have a say in who 
the employer advisers would be? 


Mr Cryne: Not in who the employer advisers would 


be, no. There is a director of the office of the employer 
adviser. 


Ms S. Murdock: Who the director would be? 

Mr Cryne: Yes. We realize that the office has to h 
certain staffing requirements and so on, and that would’ 
left totally to the organization. | 


Mr Waters: Maybe I just missed the preamble. Y, 
said, what was it, 1,600 clients you have? 


Ms S. Murdock: Thirteen hundred. | 
Mr Waters: You have 1,300 clients? 


Mr Cryne: We do not have clients, Mr Waters, 1 
have members. Our council is a volunteer body of emplc 
ers, and employers across the province join our organiz, 
tion and we do training programs for them. We are. 
volunteer organization made up of employers from acrc, 
the province. I do not work for the Employers’ Advocal 


Council, I work for Budd Canada in Kitchener. 
Mr Waters: What size employer would you actual 





represent for the most part? 


Mr Cryne: We represent very small employers wij 
10, 15, 20 employees, up to employers with many th ; 
sands of employees. We cover a very broad spectrum 
the employer-based community. | 

i 


Mr Waters: The next question deals with the day-1 
day dealings these people would have. Is it" improving ; 
all? We have heard from some different groups that it, 
and other groups are saying that it has not. 


Mr Cryne: Telephone calls, getting letters and so on 
Mr Waters: Yes. 


Mr Cryne: It is no better now than it was two yee 
ago. It is still the same frustrations for the board staff, t) 
employers and, I am sure, the representatives from t. 
legal clinics and the office of the worker adviser. Tho} 
things do not seem to have changed substantially. The! 
still seem to be the same frustrations. i 


Mr Waters: This is just an overall opinion. Some , 
them have put in modern equipment, I believe. I do rn) 
remember the name of it. | 


\ 


Ms S. Murdock: Imaging. 


Mr Waters: Even in those areas it has not change . 
Even in the offices where WCB has put imaging equi! 
ment in, you have not found any changes yet? : 

Mr Cryne: All imaging has done is cut down on t/ 


amount of paper that is there. I do not think I am qualifi’ 
to say how the board’s staff have handled imaging per: 


but certainly from our viewpoint it has not really done a ii 
to expedite the system. ! 

Mr Klopp: Page 3 at the top says, “Establish a perm’ 
nent employer advisory committee” in the revenue branc 
That sounds like it is really inside the internal working: 
and yet at paragraph 7 you would be happy to get a boa’ 
of directors which maybe represents more of an open vie: 
Paragraph S(c) seems to be be very much hands on int. 
operation. What does this branch do and how come yi 
want to be so involved with it? 


Mr Cryne: The revenue branch is going to be ve’ 
responsible in terms of directing this revenue Strategy on) 
it is implemented in 1993. There is an employer adviso’ 
committee that has been formed that is helping the boas 
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implementing this project. We would like to see the 
venue branch use a committee to determine how effec- 
2 the strategy has been once it has been implemented. 
Mr Klopp: Just the employers? 


/Mr Cryne: Yes, in terms of the revenue strategy, it 
lly does not affect the worker community. 


Mr Klopp: It does affect them, though, if there is not 
‘ugh money in the kitty. 

30 
| Mr Cryne: Not in terms of where your question is 
‘ming from. 

“Mr Klopp: I do not know where it is coming from. I 
just a farm boy who is asking questions. 

Mr Cryne: I think the important thing is that the em- 
yer community wants to see the integrity of the acci- 
ht fund maintained. People who do not pay revenues are 
much a burden on the employer community as they are 
Min the worker community. So it is important that we 
tintain that involvement. 

'Ms S. Murdock: Very quickly. Does Budd use a soft- 
re program? For instance, would you notify the WCB of 
‘injury through the use of something that was on your 
mputer? 

'MrCryne: Yes. 

_ Ms S. Murdock: Rather than the WCB form itself? 
_MrCryne: No, we then put it into a WCB format. - 
Ms S. Murdock: Is there any particular reason you do 


iat? 

| Mr Cryne: The board has its imaging system and 
ley have a number of different things that have to be done 
) we comply with the request that we provide the infor- 
lation on a form 7. 

_ Ms S. Murdock: So what you are saying is you dupli- 
(ite it. 

_MrCryne: Essentially, yes. 

_ The Chair: Thank you, Mr Cryne, we appreciate your 
yming before the committee, your written material and 
bur comments today. When a report is prepared, you will 
adoubtedly be among the very first in the province to get 
copy of it. Thank you for coming. 


Mr Cryne: Thank you. 


| CUPE LOCAL 1750 


_ The Chair: We remind people that there is coffee here. 
lease make yourselves a cup of coffee if you are inclined. 
' CUPE Local 1750 is here, would they please come up. 
ell us who you are please and take 10 to 15 minutes with 
our initial comments so we can talk for the balance of the 
alf-hour. 

~ Mr Mucci: Mr Chairman, fellow brothers and sisters, 
‘am Frank Mucci, president of Local 1750. The union 
»presents some 2,400 members at the Workers’ Compen- 
ation Board and I thank you for inviting us here before 
ne standing committee. I understand indeed that you have 
ur brief before you. We sent it way back I believe when 
ne filibuster was going on. You might recall that. 











_The Chair: There are filibusters and then there are 
filibusters. 


Mr Mucci: That was a filibuster—yes, yes. Having said 
that, Mr Kormos, I would like to extend a hello to you from 
your friends and all that in Vineland, in Niagara Peninsula. 


The Chair: God bless them. Good folks. 


Mr Mucci: Yes, you can explain to all your fellow 
friends here about that. 

I hope that you have had an opportunity to read this 
report of ours. Phil Allan is an executive board member as 
well from CUPE Local 1750, and he will be helping out 
with this presentation. I want to give you a short preview 
of it. I do not want to speak too much in terms of the 
preamble itself because I would like to think you might 
have some questions for us. One might assume indeed that 
we have some information to provide in terms of the staff, 
at least our staff. But as you have probably seen through 
our report, we extend ourselves over and beyond that to 
get into other areas of the Workers’ Compensation Board. 

As you do know—in light of the fact I was here last 
week as well and heard your presentations—indeed the 
Workers’ Compensation Board was created by an act of 
the Ontario Legislature in 1915. It provides for medical 
treatment, financial compensation and vocational rehabili- 
tation for individuals who are injured or who develop dis- 
eases in the course of their work. This system is financed 
entirely by the employers of Ontario, currently at more 
than $3 billion a year, and deals with almost one-half 
million claims annually. 

Over the past few years the WCB has experienced a 
metamorphosis. Practically every aspect of the organiza- 
tion and its services has been affected, resulting from leg- 
islative amendments and internal transformations of its 
structure, organization, staffing and service delivery mod- 
els. As a direct result of the magnitude, speed, lack of 
research into and co-ordination of these changes, the 
Workers’ Compensation Board is now unable to provide 
the level of service to the injured workers and employers 
of Ontario that it could, should, or is legislated to provide. 

The cost of the board’s impotence is not only the more 
than $3 billion paid by Ontario employers, or the losses 
suffered by individual workers who fail to receive the ben- 
efits and services to which they are entitled, but also the 
cost to Ontario’s economy and government services that 
have to pick up the slack because the WCB has failed to 
fulfil its legal obligations. 

By outlining some of the changes and the resulting 
problems at the WCB, we are in this brief pointing out the 
tip of the iceberg, of which you are at least partly aware. 
The catastrophic condition of such an essential function as 
workers’ compensation is justification for our call for a 
royal commission into the state of the Workers’ Compen- 
sation Board of Ontario, to evaluate its mandate and its 
effectiveness. 

In spite of pressure to reduce protection and services to 
the citizens of Ontario by levelling the playing field to 
levels found in other countries, CUPE 1750 implores the 
government to protect the essential and well-established 
concept of workers’ compensation. We do not feel that 
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such a commission should examine the WCB with the idea 
of replacing it with a universal disability insurance pro- 
gram as its central term of reference. Such an idea, if 
considered, must be examined with a probing, critical eye. 

Ontario cannot afford to have people’s lives toyed 


with, as the WCB has done with injured workers and its" 


staff. A royal commission should examine and recommend 
how the WCB can discharge its responsibilities compas- 
sionately, effectively and efficiently. 

If I may, I will ad lib a little bit here. I have been an 
employee of the Workers’ Compensation Board for ap- 
proximately 20 years. I have noted particularly the essence 
of this standing committee. The source of concern would 
appear to be oriented around the aspect of the adjudicators, 
the adjudication process, rehabilitation, case workers now, 
but all in the vein of case loads, whether it be the adjudica- 
tors or indeed the case workers. . 

Having been a rehabilitation counsellor at one time, 
many years ago, certainly I endeavoured to meet my man- 
date with great empathy towards injured workers, great 
compassion, a path which I followed with professionalism. 
Indeed, I was encouraged to follow that path, to be in- 
volved with at least the professional associations. It was 
one that was encouraged and one that was a mandate of all 
my associates and colleagues. 

For the last 10 or 12 years I have been an investigator 
with the Workers’ Compensation Board, so I have seen 
another aspect. This has been changed somewhat. This 
view as an investigator is one whereby an investigator 
goes out, meets not only with injured workers to investi- 
gate a claim but meets with the employers, the doctors, 
witnesses, everybody. It is also a position whereby we are 
in a position to give advice. 

Having said that, things have changed. During the last 
five years or so, we have seen a transformation, a meta- 
morphosis like never before. As with any organizational 
change as such, basically people do not like it. They do not 
like the change. At the compensation board, the staff 
enjoy the camaraderie of friendship that involved not just 
work activities but outside of work as well. We had a 
caring attitude, not just among ourselves but for those we 
served. 

That has changed drastically, because of organizational 
changes, but when we have a former vice-chair, in the 
person of Dr Alan Wolfson, orchestrate change after 
change after change, when you are coerced into changes as 
such, resentment runs high. It is not just a change of your 
lifestyle; it is a matter of resentment. Resentment is that 
which lasts much longer than a change of any lifestyle. 

We think there is a good change now, that being with 
the government, by all means. We are encouraged by that. 
We are encouraged by Odoardo Di Santo being in place, 
and vice-chair Brian King, but we cannot help but think 
that not unlike horses and, I Suppose, jockeys, we have 
changed the horses but the jockeys are still there. Persons 
who made decisions in the past are still there. I am speak- 
ing specifically of the senior vice-presidents. 

We are talking about some people who were brought in 
by Al Wolfson. Certainly their career paths are not oriented 
necessarily with the Workers’ Compensation Board. We 
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have definite concerns here. I will pass it on to Phil to 
through this routine with our presentation and we will ; 
swer any questions you may have. 


| 
1640 | 
Mr Allan: You have our brief. I want to keep it 4 


short. I am sure you have had a chance to go through ita 
you have a lot of questions, and we want to have most’ 
our time on that. | 

] just want to highlight one quick change which y 
made and has generally received unanimous support, a 
that was the move of regionalization: getting claims a 
control for claims out of Toronto into offices from Wir! 
sor to Ottawa and up to Sudbury. Unfortunately, becau: 
the board has tried to have everything unanimous and u. 
form across the province, they also spread the integral 
service units to areas. Unfortunately, we went from }, 
gional offices, where we were providing a service that w 
highly regarded, having good contact with the workers a 
employers, to a point where we have had those servic; 
divided by an integrated service unit which was not . | 
ing in Toronto or Windsor, and it is definitely not vom 
in any other places where it has recently been reinstated. 

At this point we will pass it over to you for your qui: 
tions. If you do not have any questions, I am sure we c 
highlight a number of other areas. | 


} 

Mr Waters: I am curious about something right } 
the bat. What is the rate of accident for compensation w 
the employees at the board? The stress level has to 
unbelievable, from what we have been hearing. | 


Mr Allan: At this point stress claims are not accepte| 
Three of them have been accepted by WCAT. However! 
think if they were to be accepted across the province, y | 
would probably find about half the board’s staff on coi) 
pensation within a week. | 


Mr Waters: Stress creates other problems and yi 
must have a fairly high incidence, I would imagine, 


stress-related accidents. Stress might be the cause, but yo 
would not be able to claim under that. i 


Mr Mucci: What invariably happens, of course, | 
they do not go off on a stress-related claim because it | 
not accepted. They go off on long-term disability—si- 
leave first, then LTD. This is a regular feature. We see tl i 
through the central health and safety committee meetin! 
that we have jointly with the employer. While everyoO. 
was affected last year, there was some protection within 
bargaining unit. Having said that, the number of peop) 
particularly in the adjudication field, who contacted us ai. 
wanted us to rush through CECBA changes as fast as \_ 
could, were greatly concerned, and certainly the amount) | 
people we lost would justify that concern. ' 


Mr Waters: Are the workers ever consulted about t 
workings of WCB? Are you ever consulted about the po: 
cies or the means of carrying out policy? | 


Mr Mucci: Do we have enough time to talk abo. 
this, really? No, we are not. I could cite a lot of exampl 
during the last couple of years—in particular, last yeal-| 
where, when we were consulted it was on the basis _ 


something already taking place, already being minute. 
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sady being determined and, “This is the way it is and 
re’s no need for a meeting.” It was basically down to 
t. Dr Wolfson was greatly influential and had very little 
. for its staff as far as I am concerned and his only 
cern was that of devolvement. 


Mr Waters: On page 17 under staffing, temporary 
ployees, unless I read this wrong, you basically imply 
t WCB is trying to do away with full-time staff. The 
y I read it, it looks like a concerted effort to keep every- 
dy on contract, short term, so that they do not know 
ere they are from one day to another. Has that changed 
ill or is there any sign of that changing? 


Mr Allan: Of our members, approximately one third 
| temporary staff. Most are vocational rehabilitation case 
tkers, and although some of the figures put out by the 
smpensation board indicate that the average case load 
le per case worker is about 60 or 70, I have statistics off 
}; board’s computer for 2 May and it indicates that it is 
pre likely 100 or 110. In Ottawa, where I am from, we 
e 14 case workers with over 100 clients. Two of them 
we over 150. 


| Mr Waters: Okay. One last question, because I know 
bre are a lot of people here. You and others keep saying 
ht WCB has been looked at, time and time again, but has 
sybody ever asked you, the worker, to come forward and 
t your views or if you know how to fix it? 


! Mr Allan: A lot of people have been doing that on 
sir own. One prime example would be back in 1989, 1 
‘ptember, when employees of the board got a document 
led Vocational Rehabilitation Strategy Implementation. 
jat document outlined essentially the board’s rationale 
it the vocational rehabilitation strategy, and in part of 
at, it had its staffing requirements. According to this, as 
‘ November of this year, vocational rehabilitation case 
‘orkers should not have any pre-1990, pre-Bill 162 cases. 
infortunately, the reality of the fact is that case loads are a 
It higher. We still have over 50% of our case loads being 
ymprised of these people who are not getting a fair shake, 
jpecially when you compare them with Bill 162 cases. 

Information has been put forward. If there were an 
‘fective internal consultation process, with input from re- 
ibilitation, from claims and from revenue, a lot of the 
‘oblems we are facing today would not have happened. 


/ Mr Dadamo: As we have a new chairman and also a 
ice-president, and the speaker before you alluded to the 





anges? 

| Mr Mucci: One would think indeed that now might 
ot be the right time for change, that maybe we need a 
eriod of stability. 

"Mr Dadamo: When is the right time? 

_ Mr Mucci: But I think it is the time right now, abso- 
itely. To understand the present, we have to look at the 
ast. Henry Ford was a brilliant man but he said history 
vas bunk. I do not buy that. I think we have to know 
there we are now before we are in the future. I think Mr 
ting and Mr Di Santo ought to take a stand as to just 


na at the top, how do you feel about making 





ict that this quite possibly is not the juncture to make any . 


where they want to go, how they want to go about that. I get 


the feeling that the same decision-makers are there and I am 
concerned, that maybe not all the information that should be 
there will be filtered to Mr King and Mr Di Santo. 

Mr Di Santo has taken on quite a chore, there is no 
question about that, and Mr King likewise. To know the 
functioning of the vice-president and senior vice-presi- 
dents is to question their motives. I do not want to be too 
radical about that, but we have seen this in the past. We 
saw no justification for any trust in the past, and we do not 
see it in the future either. 


Mr Huget: I want to stick with the vocational rehab 
strategy. In your brief on page 8, you refer to something 
called Workers’ Compensation in Ontario, a System in 
Transition, 1985-90. You go on to say that the board had 
said in that document, “The strategy was put into effect in 
three pilot sites in January 1989, covering about one sixth 
of all claims, and with its affirmation by Bill 162, it is now 
being implemented board-wide.” 

You then go on to say that statement is more than 
misleading, and it is false. Could you elaborate on that? 

Mr Allan: All you have to do is take a look at the Bill 
162 provisions relating to vocational rehabilitation assis- 
tance, and take a look at one of the many brochures, public 
relations documents, which are very well written, put out 
by the Workers’ Compensation Board, and compare the 
findings and the key components in the two of them, and 
that will give you a very clear indication. 

Mr Huget: So I guess the policy as stated is not the 
policy as it actually exists? 

Mr Allen: One of the things that happens is that Bill 
162 has certain legal requirements for the board to follow, 
and the Workers’ Compensation Board has introduced the 
vocational rehabilitation strategy as one possible means to 
meet those goals and to make a lot of other changes as 
well. It is our contention from having looked at it that the 
vocational rehabilitation strategy is essentially flawed. One 
of the reasons we say that partly relates to the fact that 
although there have been various reviews of the pilot pro- 
jects, we have yet to see the reports and we do not know of 
anyone who has seen the reports looking at the effective- 
ness of the strategies. 

One of the figures which came up was that with early 
intervention alone, the rehabilitated employed rate would in- 
crease a certain percentage because of those workers who 
were having full recovery of those injuries and were getting 
back their pre-injury jobs on their own, previously. But now, 
because of the early intervention criteria it would now be 
associated with rehab and we would have a somewhat in- 
flated aspect of our statistics. But if you actually look at the 
actual statistics from pre- and post-VR strategy, you will find 
that those numbers have plummeted by almost 50%. 

1650 

Mr Huget: I just have one other question. Could you 
tell me what a year-end closure blitz is? 

Mr Allan: Essentially, it is a period during which time 
rehabilitation counsellors, as we used to be called, now 
case workers, are told to go through their case loads and. 
find out which files can be closed, not really giving too 
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much consideration as to whether or not they will be re- 
opened, because it gets the numbers somewhat inflated for 
the end of the year, particularly with rehabilitated employed. 

For example, normally our policies indicate that before 
having a rehabilitated employed file closed, the person 
should have been in his job for four to six weeks to make 
sure everything is working out. We have had cases where 
people have been in their job less than a week and the 
closure is being approved. 

Mr Mucci: What we are getting into to a certain de- 
gree is the fact that what was there before was not perfect, 
and we have said that. We go as far back as the DRC as 
well, and I need not talk too much about Downsview Re- 
habilitation Centre. If I may, though, Dr Wolfson’s son was 
receiving treatment there last year. It was not good enough to 
keep open for the injured workers of Ontario, but it was good 
enough for his son to be there with a non-compensable injury. 

Having said that, we know things needed changing and 
we would easily go along with that, whether it be rehabili- 
tation services, whether it be the claims, medical strate- 
gies; there is no problem. It is the fashion in which it was 
procured and how it went about, without the consultation. 
It was just too quick. It was a terrible strain on the staff, by 
all means, as many people have alluded to, to the employ- 
ers as well, to the injured workers and to your constituen- 
cies. There is no question about it. You suffered. 


The Chair: Very quickly, Mr Huget. 


Mr Huget: Just a little term I want some clarification 
on, and it relates to the same thing as the year-end closure 
blitz. What is a closure party? 


Mr Allan: I have never been involved in one— 
Interjection: That you will admit to. 


Mr Allan: Some of my colleagues in Toronto had 
given me a copy of a pamphlet which had been posted, 
which is included in part of the brief, where they were 
having a gala festival and people were bringing their cases 
- which could be closed, coffee and doughnuts provided by 
the board, and apparently had a great time. That is the only 
thing which I can think would be a closure party. 


Mr Huget: What was the purpose of those operations, 
the blitz and the party? 

Mr Allan: Closing files, inflating statistics. 

Mr Huget: To manipulate your statistics? 

MrAllan: Largely. 


Mr Cleary: Gentlemen, you say a system in chaos; 
you refer to a royal commission; you have been very criti- 
cal in your brief, and rightly so. I would like to hear from 
you gentlemen what steps you would initially take to solve 
the problem. 


Mr Mucci: We need some ad hoc Steps, by all means. 
We do not suggest the end-all would be a royal commis- 
sion, not at this point. I think we have to take some initia- 
tives right away, as soon as possible. Are you leading 
towards a wish list sort of thing? 

Mr Cleary: Yes, I am. 


Mr Mucci: Case loads, adjudicators, case workers 
have to be down. Along with that, the adjudicators and the 


adjudicator assistants, who basically function as fact 
erers, no more and no less, should be in the bargaining 1 
as well, if only for job security. They will function m 
better, be able to alleviate some of that stress they h 
indeed exhibited and experienced. 

Certainly we should be attempting to recruit more c 
workers. We need more case workers, no question ab 
that. We have had experienced counsellors, maybe 60 
80 experienced case workers, leave in the last two or th, 
years. We need these additional people to be prope! 
trained, absolutely. When people calling in and mak 
inquiries know more about the policies and strategies t]| 
the people answering the phone, we have a problem. H 
far do you want me to go on? : 


Mr Cleary: Just on the one thing, I do know a lij 
about workers’ compensation, I guess; I have been | 
volved in it for many years, too. You say these peo 
should be in the bargaining unit? } 

Mr Mucci: Absolutely. The adjudicators, the adju} 
cator assistants, no question about that. In fact, I do; 
think there is any opposition whatsoever, other than - 
legislation itself; the written word in CECBA stops ¢; 
inhibits them. In fact, throughout Canada the adjudicats 
through the other workers’ compensation boards are F 
of the bargaining unit. Even Dr Elgie, even Alan We: 
son—maybe it was tongue in cheek, I do not knows 
nO opposition to it. All they simply told us was, “Char: 
the legislation.” 

Mr Cleary: Okay, that is good to know. 


Mr Allan: To continue with the wish list just for af 
quick points, we should have more consultation with pe 
ple who are actually providing the services when they : 
going to be changed, number one. We have to have tra- 
ing for the people who are doing that. Our local condueii 
a survey, we passed out 2,500 surveys last year and ‘3 
found, on one question, that 85% of the people who - 
sponded to the survey felt that service to the injured wo): 
ers and employers of this province has significan’ 
decreased. 1 

One of the reasons when you look at that is that whi 
we ask people about their understanding of Bill 162, 1%) 
felt that they had a good understanding of Bill 162, 31) 
felt that they had a poor understanding and 49% felt tl 
they had a moderate understanding of Bill 162. It is pre’ 
scary when you consider that piece of legislation is havi; 
a primary effect on the service we are giving. ! 

Telephones: People who work at the board cannot. ‘| 
through to our colleagues, let alone workers or employe 
or representatives who are trying to call through. 

Just to touch base on what a gentleman mentioned earli i 
imaging. It is a wonderful technology, and I think IBM) 
being very appreciative of the funds that the compensati’ 
board is putting into it, but I think we have got two choic 
with that: Either scrap it immediately and go back to a pap 
file or get the system to work and get it to work right, becawi 
right now we are dealing with a system which does not ! 














what it could do or what it should do and it is not providi 
the assistance. It is very time-consuming. 










We talk about having a paperless office society. Do you 
ow how many new forms we have had devised from 
abilitation in the past year alone, let alone the forms 
t deal with the imaging system? It gets boggling, and 
yse are just four quick areas that I think have to be 
ched base on very quickly, in addition to the ones that 
> mentioned earlier. 


Mr Cleary: That is society, though. That spills far be- 
ynd compensation to all these extra files and everything. 
is just a state that we live in, I guess, but I agree with 
u, and I do know there are lots of problems and they 
ive been there for a while. 


_Mr Allan: They are going to get worse. Right now, 
hen you are dealing with files which have been around 
ace January 1990, most files, if your paper file would be 
out that thick, when you go through our records area and 
wu Start dealing with the claims that are being rather con- 
ntious, where a claim has been denied or it has been 
otracted, and you start finding a claim file that is this 
ick, you are talking hundreds, if not thousands, of docu- 
ents. You are going to have an adjudicator going through 
at? 

' Just as a bit of a rhetorical question, I wonder why 
varings and WCAT are not making use of this imaging 
hnology. Whenever they have a file come to them, they 
t paper copy. 

_ Mr Cleary: We have had some in here in the 
mbudsman’s committee that go well beyond that, back 
any, many years with no settlements made. 


| Mr Arnott: I have a couple of questions. The first is a 
mple one. When I call the Workers’ Compensation Board 
id speak to a claims adjudicator and get a commitment 
at I am going to get a call back in 48 hours and I do not 
sar for a week or whatever, whose fault is that? Is it Alan 


Jolfson’s fault? 


| Mr Mucci: I think when a claims adjudicator is inun- 
ated with a lot of work, when indeed the filter mechanism 
‘not really down to the front-end people, when indeed 
ossibly that same claims adjudicator, instead of receiving 
sistance from the claims adjudicator assistant, is proba- 
ly training that assistant, it is on that basis probably why 
ou do not get a call back right away. Probably, even if 
ou did get a call, if you were not there, the whole system 
ould start all over again, because they probably would 
ot tell you how to get a hold. You would have to call right 
ack again and start the cycle over. 


| MrArnott: So they are overworked, then? 


_ Mr Mucci: This is really our avenue, and I do not 
rant to dwell too much on it, because I appreciate the 
nandate here. But having said that, these people are 
'ressed. You want to be barked at? Call in. These people 
enerally are used to nothing pleasant being said. Nothing 
} pleasant about workers’ compensation when you are not 
eing paid, “I think you should be paid,” or if an employer is 
alling in. Give them 200 to 400 in a case load and you are 
sking that question and they are being pressured, they are 
ot going to call you back unless they absolutely have to. 
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Mr Arnott: If they made a commitment to call me 
back, that is when I get extremely frustrated. I wish the 
commitment was not made if they cannot keep it. 


Mr Mucci: I think we are talking in terms of almost 
apples and oranges here. Go back several years ago; the 
commitment would have been there. That was pride, the 
integrity, the empathy for the injured workers for sure. It 
was there. Now that people are not doing that, it is a sys- 
tem in chaos right now. 


Mr Arnott: You have been quite critical about some 
of the senior people, some of the vice-presidents, etc. You 
stopped a little bit short of it, but you almost called for 
some blood-letting, some changes at the top. 


Mr Mucci: Did I? 


Mr Arnott: Yes. I felt you did. Maybe you could cor- 
rect me if I am wrong. Was I mistaken in that? 
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Mr Mucci: You are right. I think that justification for 
what went on in the past, I think it is a shared view. I 
cannot help but think that Alan Wolfson did this all on his 
own. He has some disciples here. He brought some of his 
own people in, some of his own front-line people in. I 
think that indeed calls for a change. 

I would look less critically towards those of the senior 
vice-presidents who indeed have had their lifelong career 
at the Workers’ Compensation Board. I make no mistake 
about that. But for persons who were here for possibly a 
short time, only to move on, and do the damage, whether it 
be under his auspices or not, I have no sympathy at all for 
them. 


Mr Arnott: I think you talked about the morale prob- 
lem also partially coming from the fact that there was not 
enough consultation with some of the people who were 
administering the actual policy. I guess my concern might 
be that if there was a wholesale change at the top, I would 
think there would be a great deal of confusion on a short- 
term basis, and a great deal of change that people would 
have to come to grips with and it would not eliminate the 
morale problem, I do not think. 

Mr Mucci: If I may suggest this: certainly this gov- 
ernment has been in power for some time now and I do not 
know whether we should allude to it as a honeymoon, but 
let me suggest that indeed there should be some changes 
and soon. The people of Ontario, the workers of Ontario, 
the employers of Ontario, want some changes. My vernac- 
ular might be awkward. I do not suggest maybe staging, if 
you will, dismissal of certain persons, but today that con- 
sideration has to be made. Okay? 

It has to be a situation where we are certain we have 
some new people up there—Odoardo and Brian, I do not 
know that they can do it on their own. Some direct consul- 
tation with a number of people will have to take place 
here, and I suspect that when the essence of these senior 
vice-presidents is clearly known, it will be easily ascer- 
tained that changes will have to be made. 


Mr Allan: If I could just add to that point, you are 
talking about people being adversely affected by change. 
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We have been under constant change for the last three 
years. There is nothing that remains unchanged. 

In the document Workers’ Compensation in Ontario: 
System in Transition 1985-1990 that was referred to ear- 
lier, Mr Wolfson was almost bragging about the fact that 
90% of his management had not even been in their job for 
two years. We have a lot of government politicians who 
talk about running it like a business. Do you think a busi- 
ness would survive very well like that? 

If employees could see change and they could see a light 
at the end of the tunnel and realize that it is not a train, that 
would be a very positive change and it would help morale. 

I will give you one example. Vocational rehabilitation 
strategy—I cannot help coming back and harping on it 
because that is where I have worked for seven years—they 
came out with policies and changes which were contradic- 
tory in terms of the service delivery. 

The Workers’ Compensation Board has obstacles in 
rehabilitating people and getting them back to work. Em- 
ployers do not like to hear “workers’ compensation.” If 
you go in there and apply for a job and you mention WCB, 
that is the quickest way to get your application in the gar- 
bage pail. 

We have programs which have worked, eight- and 12- 
week industrial-setting assessments, on-the-job training, 
during which time employers get full coverage under the 
second injury and enhancement fund if they are injured. 
By the way, that is under discussion right now to be abol- 
ished. But those programs came in, and after a year, man- 
agement at the board had to realize that their programs, 
which they were told were not going to work, are not 
working. And they had to change them back, essentially, to 
where they were at beforehand. 

You look at the situation with commutations of perma- 
nent disability awards, where in less than two months we 
had a complete flip and another complete flop, diametri- 
cally opposed to each other. 

If people see change that is going to be progressive and 
will be beneficial for the workers and employers of this 
province and for the employees there, trust me, it will be 
very well accepted. 


Mr Arnott: So you are suggesting that there be some 
sort of a moratorium on policy change so that people can 
catch their breath. 

Mr Mucci: If I may, we are suggesting indeed that 
change still has to take place in an ad hoc fashion. I think 
the big picture policy and the strategy as such, yes, it 
should definitely be stopped. But I think maybe we should 
revisit some of the policies and strategies, maybe not just 
simply abolish them. We can even look at Bill 162 again 
and maybe do it right. 


The Chair: Thank you very much for your time, for 
your written material and your response to the various 
questions. We appreciate your coming here today. 

Mr Allan: We have documents to leave with you af- 
terwards, which you might find interesting, on vocational 
rehabilitation case loads across the province, off the 
board’s computer system. 


The Chair: Take care. 


KITCHENER-WATERLOO | 

INJURED WORKER’S GROUP 
The Chair: Next is the Kitchener-Waterloo Injur 
Worker’s Group. Good afternoon. Please let us know w) 
you are. | 


| 
Mr Sweeney: Good afternoon and thank you for ) 
ing the Kitchener-Waterloo Injured Worker’s Group an o! 
portunity to appear before the committee. I am taking | 
English course this winter, so please excuse the accent. | 


The Chair: Hey, we might find ourselves in the sar 
classroom. | 


| 

Mr Sweeney: What I have prepared was—I never { 
ally prepared it; the group prepared it and I was asked 
present it. It is very brief and concise. The problems th 
we encounter as injured workers are many. We tried | 
pick out some of the ones that are foremost. : 
Answering machines should be abolished. Answer 
machines only slow down services to clients. The WC) 
claims that it will get back to injured workers within « 
hours. This is nonsense. WCB staff are unable to access! 
file, read it thoroughly and get back to the client with 
this time frame, plus the fact that it is virtually impossit 
for the Workers’ Compensation Board staff to get an ov 
side line. What does the injured worker do for that pha 
tom 48 hours? Sit by the phone? WCB staff often e 
that they have called the client. These statements only le 





to further delays in client services. | 

I also have down here excerpts from a letter sent tot : 
former Premier from the staff of the WCB at 2 BI ) 
Street. I am quoting from the staff themselves. | 

“We are committed to the WCB’s mandate to provi 
service on a timely and humane basis, but are unable to « 
so under the present circumstances. 
“It is essential to an organization such as the WCB | 
maintain its reputation of a credible and stable service ce’ 
tre. Unfortunately, this is no longer the case. | 
“Workers, employers, union groups, ‘social servi’ 
agencies, MPPs and the general public are increasing, 
disillusioned with the WCB as problems in service mou 
and satisfaction with services plummets. 

“Delays in decision-making on claims entitlement a 
unnecessarily resulting in the expenditures of interest pa’ 
ments to the injured workers at an unprecedented rai 
More importantly than the waste of WCB funds is t| 


present situation of injured workers having medical tres 


ments discontinued due to the non-payment of accounts. _ 

“The staff at WCB are experiencing marked stress 
handling the strategies, with personal impact on their por 
tions because internal policies have not yet been developi 
to handle a bill (Bill 162) which has passed in legislatic 
January 1990. | j 


“The organization as a whole has no more credibili 
with the public as they witness a drop in service provisio’ 
Inconsistencies in and the lack of policy.” 
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With regard to integrated service units, these are tf 
injured worker’s groups’ comments: 
_ This service has been in effect for two years now al 
still the service is ineffective and has not yet been provi 
ql 

i 


th 







resolved the problem of better service. Windsor WCB is 
, example of this failure. Therefore, it should be removed 
the staff replaced with qualified personnel. 

) Claims adjudicators must make decisions within the 
ard’s definition of a “reasonable time frame.” This can- 
t be accomplished due to the assumption that they have 
zh case loads and are overworked. If indeed this is the 
ason, then this problem is compounded by the imple- 
ientation of WBS and imaging system, thus creating 
voc with inaccessible downtime in the computer system, 
yiich in turn has a drastic effect on all areas of service 
(livery. 

| Claims adjudicators’ numbers are being reduced and 
‘cancies filled by assistants unable to make rulings, given 
fe scope of their job descriptions. This is also part of the 
pard’s restructuring, which has only resulted again in fur- 
{er poor and inadequate service. 

Access to injured workers’ files: Requests for injured 
orkers’ files can take up to six weeks to process, which in 
calf is ludicrous. Once the worker or representative has 
ie file, memos have been removed. It is not the claimant’s 
mplete file, thus creating more delays in preparing ap- 
ies or objections to the board’s decisions. I personally 
ive received two files from WCB, and they do not match. 


i this type of incompetence occurred once, okay; on nu- 
‘erous occasions, then one begins to question the ethics of 
'e WCB staff. 

Local WCB offices: All local offices of the WCB 
iould be able to assess claims and make decisions. They 


'e geographically closer to the situation—doctors, hospi-— 


Js, employers—and can access these areas much quicker 
‘an Toronto. Thus, decision-making is completed and de- 
sions given more promptly. : 

_ Toronto WCB office staff: It is common knowledge 
iat the staff complain about their workload and backlog 
claims. A major contribution to this so-called dilemma 
the inability of the staff to consider the human element 
f the injured worker. The claim number has replaced the 
uman being. They are inexperienced and have never re- 
sived the proper training. I do not know the qualifications 
ie WCB demands when hiring new staff. They certainly 
‘quire professional training by agencies such as the In- 
ired Workers’ Consultants and the Industrial Accident 
‘ictims Group of Ontario, both in Toronto. 

_ Claims adjudicators: These inexperienced individuals 
ave too much power. No single staff member of the board 
aould be allowed to make decisions that devastate the life 
f any injured worker. These decisions are made on what 
ppears to be a theoretical basis. Input of upper manage- 
ent, who have more experience and practical knowledge, 
oes not seem to be utilized or considered. Adjudicators 
an, without any fear of contradiction or remand, disregard 
ae opinions of physicians, specialists, and even the WCB 
redical staff. 

Medical assessments should be conducted in the in- 
ired worker’s locale, thus eliminating the expense in- 
olved in travelling to Toronto, and an injured worker 
vould receive impartial assessment. 

In summary, it is ironic that an agency mandated to 
erve and promote the worker does not offer this courtesy. 


| 
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We are a most concerned group of injured workers. We 
had been promised fairer and just treatment from the NDP 
prior to the last provincial election, if elected. To date, we 
have seen changes made at the executive level of the 
Workers’ Compensation Board, which is encouraging, al- 
though we continue to wait for some positive changes that 
will directly benefit the injured workers across the province. 

Our own mandate includes to constantly remind the 
government of the day that we will continue to fight for a 
more fair and just system of compensation and respectfully 
demand that the government act now. We have waited long 
enough. We deserve compensation for life because our in- 
juries are for life. Any questions? 


Mr Ramsay: I have been a legislator now for six 
years and I represent a northern riding where we have had 
through our office about 400 different cases because of 
mining and forestry accidents. To me, doing any type of 
reform with the WCB is going to be a tremendous chal- 
lenge. I was wondering if you see any other method of 
compensating people for the injuries they have. I am ask- 
ing you maybe just to think beyond what we are talking 
about here today with the WCB. Do you think there might 
be a better way of helping people who find themselves 
disabled? 


Mr Sweeney: Yes. First of all, you could abolish or 
scrap Bill 162, which would take legislation. That was one 
of the biggest fights we had. I spent seven years in New 
Zealand. They have a universal compensation scheme 
which is an excellent scheme, but this is Canada. Bill 162 
can be repealed; it can be amended. It would take up, I 
think, a lot of time to amend it. 


Mr Ramsay: You mention New Zealand and the uni- 
versal accident and sickness program they have there. I am 
also very interested in that. I think that would be some- 
thing that maybe our committee should be looking at. If 
the government is not, maybe it is something we could 
start to look at. Unfortunately, we do not have the time to 
do the thorough looking that is necessary. 

It is too bad that legislative committees do not have 
more power, where all the parties could work together and 
work on something like that, because I bet you we would 
have a lot of agreement here between at least maybe two 
of the parties, maybe the third also, to really investigate 
that. I think people should be compensated regardless if 
they are injured on the soccer field on Saturday morning or 
at work. We waste a lot of money in trying to determine 
where the injury was or if it is congenital in any way. We 
waste a lot of time. We spend a lot of resources where we 
should be directing those resources to the people who are 
suffering. A universal system might be the answer. 


Mr Sweeney: One of the problems we have had is 
that the employers foot the bill for workers’ compensation. 
Injured workers have absolutely nothing to do with it 
whatsoever. We do not contribute. If we contributed at the 
source, a percentage of our salary, then we would have a 
much better chance. Everybody is entitled to compensa- 
tion, of course, but the employers dictate the terms. Bill 
162 proved that. The employers said, “Get this bill through 
and get it through quick.” There were public hearings and 
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what not, and I think they accepted 300 out of 600 organiza- 
tions that requested to be heard. The Minister of Labour of 
that day—Sorbara, I believe his name was—said, “Have 
all the hearings you want, but Bill 162 is going through.” 
He told us personally that we were carrying the cross for 
other injured workers who were coming up, that accidents 
happened every day, every six seconds, I believe. 

Mr Cleary: Gentlemen, I do share your concerns. I do 
work with a group of injured workers in our part of On- 
tario, and some of the things that you have mentioned I 
have heard many times before. But in your opinion, if you 
got your wish, is that where you would start, on Bill 162, or 
would you start at other parts of workers’ compensation? 


Mr Sweeney: I am sorry I missed it. I am deaf also. I 
should have explained that to start with. 


Mr Cleary: Did you hear anything I said? 


Mr Sweeney: Bill 162 and that you worked with 
injured workers. 


Mr Cleary: I guess what I said was that I share some 
of your concerns and that I work with a group of injured 
workers back in our part of Ontario. I go to their monthly 
meetings occasionally when I am there. I have heard many 
of your concerns before and I guess that I had asked some 
of the other groups, “If you had a wish list, where would 
you start to try to improve the system?” 
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Mr Sweeney: I think the start has already been made 
by the changes at the top with the board, the executive 
level, the president, the chairman and vice-president. There 
is a lot of driftwood at 2 Bloor Street that should be 
weeded out. Do you know what I mean? They have been 
there for a long time and they were put in by governments 
of the past. It is time they were gone. 

Mr Cleary: So that would be your wish? 


Mr Sweeney: I have a lot of wishes. I wish I could go 
back to work and become part of society again. That is one 
of my wishes. Unfortunately, that is not the case. 


Mr Cleary: How long is it since you have been in- 
jured? How long have you out of work? 


Mr Sweeney: This is the 15th year. Very briefly, I fell 
280 feet. It was a simple, straightforward accident, and I 
am fighting the board today for benefits. This is inhumane. 
Alex Landry here is a 100% burn victim and he is fighting 
the board today. The human element is gone. We are a 
number, and that is how you are treated, as a number. 


Mr Landry: There are a lot of things at the board that 
they do not even show us. They try to fight, so they do not 
show us what is there. There are a lot of benefits there, so 
why do they not come and give it to the people who are 
100% disabled and say: “There, that’s what you are eligi- 
ble for. Now you have to prove that you need it.” It would 
be a lot more simple that way. They would save a lot of 
money too. But you have to fight every Step of the way. By 
the time you are done, you are 200 years old and you are 
still surviving and those buggers there are getting well paid 
to stop everything for you. That is not right. I do not be- 
lieve in that. But I am only a number. 







The Chair: Not here, Mr Landry. 


Mr Arnott: I wanted to continue this line of questioj 
ing that Mr Cleary initiated. I was wondering if you cou 
both talk about when your injury occurred. I know, 
Sweeney, yours was 15 years ago, but could you descrit! 
some of the obstacles that have been put in your way t 
the board? } 


Mr Sweeney: I do not have the time. | 


Mr Arnott: Do it as briefly as you feel you can, \ 
terms of getting some of it on the record. | 


Mr Sweeney: It is really tough to break it down. 
think as an injured worker, a genuine injured worker, y, 
are guilty until proven innocent. We have got to prove | 
an employer or to the board that we have been injured. ] 
the law of the land, if you rob a bank, there are five or si 
stages of appeal to the Supreme Court of Canada. We i 
two. 


Mr Arnott: Did you have difficulty proving that yc 
were hurt on the job in your own instance? “| 


| 

Mr Sweeney: I am still proving today. Every day w 
have got to prove. If we request the clothing allowance, f 
example, you have got to prove to them that you need’ 
clothing allowance. These are the small things that ai 
important to every injured worker, not only to serious ine 
dents. The older injured workers have been totally m 
glected. If they were injured in the 1950s and the 1960) 
they are totally neglected. There is no indexing of pensigi) 
or what not, and it happened 20 or 30 years ago. 


Mr Arnott: Getting back to the service that is pre 
vided by the board, I have been saying to a number of th 
presenters some of the frustrations that I encounter when. 
as a member phone the Workers’ Compensation Boar 
Some of the things are you do not get a call back whe, 
there is a commitment that you will be called back; we 
there is a file missing and they promise to locate it withi 
X number of days and you never hear from them until yo 
make the next step to make inquiry; when a file has to b 
walked downstairs and they say that is going to take 1] 


hours. You are experiencing this as well? 


Mr Sweeney: On a daily basis. In Kitchener-Wate)) 
loo, we have the injured workers office. First of all, we al 
a Support group and we counsel injured workers and d/ 
our best through our MPPs. I must say, with all due Tt 
spect, the last six months has been much easier than it he’ 
been for the last 20 years, because you are able to dei 
with your local MPP. That may sound a bit political, bi 
that is how we find it. We can sit and discuss it with ou! 
MPP. Prior to that, we could not. { 


Mr Huget: Aside from the injuries you are actual’ 
disputing now and those problems that obviously thos} 
injuries are causing you, can you give me an indication i, 
terms of what effect this has had, the disputes and th) 
delays on yourself, on your family, on other people yo) 
know, in terms of how all this stress and combination ( 
Stalling and putoffs and doublespeak, if you like, and arguin})) 
what that has done to your personal life and your family lif 
and those you know in the Injured Worker’s Group? i 





































3 JUNE 1991 


R-129 





Mr Sweeney: It is utter hell. It is sheer hell. That is 
y it affects injured workers. It is devastating if you have 
lems receiving benefits, if your cheque does not come 
Injured workers are human beings. They have commit- 
ats. They have bills to pay. It leads to all sorts of things. 


ads to alcoholism and it leads to drug abuse. It leads to 
id beating, wife beating, suicide in two or three cases. 


Mr Huget: Two or three cases that you know of? 


Mr Sweeney: Yes, that I know of. The last one was in 
awa, and the day after the man blew his brains out, the 
‘B gave his spouse a cheque. I do not know whether it 
s coincidence that they made their decision after he 
w his brains out. 

‘Mr Huget: A little late. 


Mr Sweeney: It is devastating. It is not just a feeling; 
are treated as third-class citizens. We are told to go to 
fare. WCB will tell us to go to welfare. 


Mr Huget: How do you feel about that? 


‘Mr Sweeney: If there is a problem with his claim and 
}injured worker says, “I have got commitments, I have 
| bills to pay and the baby to feed and what not,” they 
, “Go to welfare.” That is not the answer. The social 
tem, the welfare system in particular, is getting 
inded right at the moment, so why should we be thrown 
that heap? We are on our own heap. The majority of 
red workers are living below the poverty line. To go back 
your question, it is devastating. It devastates the family and 
inds, and social life is virtually zero. The fact that some of 
can get around and walk is an achievement. 


‘Mr Huget: Injured workers have appeared before this 


4 


mmittee, and I think have appeared before many com- 
ttees, and you have expressed the same concerns over 
4 over again. In your view, why does the board not 
len? Why is no one listening, first of all, and second, if 
| board is not working for you, who is it working for? 


| Mr Sweeney: I think the board is working for the em- 
pyer. It is a business. It is a business that lost $70 million 
ite recently investing in the British pound system. If 
ty were going to invest $70 million in the British pound, 
ty should have called me. I would have told them not to 
‘it. 

‘I have nothing against the employers. They foot the 
1, and it is pretty high, but if the financial experts at the 
ard throw away $70 million, they must be pretty smart. 
ley made 3%. I make more than 3% in a regular bank. I 
nk we all do. But we do not hear too much about that. 
2 hear they paid out $2 million in overpayments. The 
zdia got it and it was headlines. We did not hear too 
ich about the $70 million they lost. 

30 

Mr Cooper: The main point of your submission 
ems to be the time lines. You have talked about 48 hours 
aying telephone tag, which usually amounts to a couple 
weeks by the time you get in contact with each other, 
d in letter writing it could take even longer. You are 
7 at three days either way. Then they are promising 
have a turnaround time of 12 weeks to report back with 
decision. Now you say that maybe the idea might be to 
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go to regional or local offices. Do you think that might 
help or do you think they might just be saying, “We will 
make a quick decision and put it off and then we will 
discuss it over the next six months”? That is basically what 
has been happening. Do you think that is a logical choice, 
to go to.local or regional offices? 

Mr Sweeney: I do not think so. It would be nice, but 
the local or regional offices do not have too much say in 
the matter. For some reason or other, all decisions come 
from Toronto. 


Mr Cooper: So that is not an option. So one of the 
solutions to fix the system was to put in these time lines, 
and to. get rid of the time lines you would go local, where 
they could review it right there in that area. 


Mr Sweeney: Yes. 
Mr Cooper: And that is really not a proper solution. 


Mr Sweeney: No, but it decentralizes. You know, de- 
centralization, the proper staff in there—and qualified staff 
I guess would help. It would save a lot of travelling for 
injured workers plus it would save the board money. 

Mr Cooper: Just for the record-too, coming from a 
factory, I know I used to live from one paycheque to the 
next, which means I had nothing in reserve. So when you 
are injured, with this 12-week turnaround time, where is 
your comfort? There is none, right? So that is what you are 
being faced with. Welfare is not a solution, especially if 
you are trying to pay off a mortgage, because the first 
thing they do is tell you, “Let’s get rid of the house.” That 
is what I am getting in my office now. 

Mr Sweeney: And not all injured workers qualify for 
welfare. If you own your own house, they tell you to sell 
your house. I own a racehorse. They say, “Sell your race- 
horse.” 

The Chair: Mr Cooper used to live from one 
paycheque to the next. I still do. I would like to find out 
what he is doing right. Mr Waters, please. 


Mr Waters: You have been working with injured 
workers for some time and there is a perception out there, I 
guess, that everybody is out to beat the system. Is it your 
experience that there are a lot of phoney claims or is it 
your experience that most people who are injured are truly 
injured and deserve compensation? 

Mr Sweeney: There is abuse that goes on. Percentage- 
wise, I do not really go much by percentages, but it is like 
every other system: people abuse it. 

Being the president of this injured workers’ group, if I 
find out about abuse, I call Toronto and give them the 
name and claim number of the person who is abusing the 
system. 

Mr Waters: But do you see any way of taking that out 
of the system, of eliminating it, other than your personal 
efforts? Is there any way the WCB could look at that? 


Mr Sweeney: I do not know. If you can spend six 
months in Florida and collect workers’ compensation, I do 
not know how they do it. The board has got investigators. 

Mr Waters: One of the other things I would like to 
talk about is what I call the great paper chase; that is, 
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trying to find out where your file is in the system. It seems 
to travel around and around. Is a worker ever asked or 
informed as to the movement of his or her file from one 
adjudicator to another in advance or do they just go into 
the chase? 

Mr Sweeney: Not really. I have experience of injured 
workers who call up their adjudicator one day, a Mr Smith, 
and they will tell you that Mr Smith is no longer an adjudi- 
cator; it is Mr Jones now. 

Mr Waters: But you are never told in advance. You 
just get into the great paper chase and run around after it. 

Mr Sweeney: I do not know why they keep changing 
adjudicators. 

Mr Huget: One quick question. In your brief in the 
section entitled “Claims Adjudicators,” you say, “Adjudi- 
cators can, without any fear of contradiction or remand, 
disregard the opinions of physicians, specialists and even 
WCB medical staff.” Can you give me an example of that? 

Mr Sweeney: No, but I could send it to you if it 
would be of any help. When I represent the injured work- 
ers and request the file from the board, it is written there 
that some doctor on the board had recommended an as- 
sessment for a permanent disability pension and the adju- 
dicator would say no. That is on the file, memos, 
numbered. 

Mr Huget: So he clearly has overridden the 
physician’s recommendation. 

Mr Sweeney: Yes. And it can work the other way, to 
the worker’s advantage. They would recommend some- 
thing and then the adjudicator will say no and pay the 
worker. The only time the adjudicator will go with the 
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medical adviser is on the degree of disability after a me 
cal assessment, and the physician will say it is a 15 
disability and the adjudicator accepts that. But otherw; 
they have the so-called power, which is scary, that 0 
man Or One woman or One person can make a decision 
Toronto that can drastically affect someone else’s life 
another part of Ontario. This is 1990. I thought those da 
were gone. That was one of the reasons I came to Canac 
That is how it goes. ' 

The Chair: Thank you very much, Mr Landry and} 
Sweeney, for your written materials, for your commen 
for your responses to questions. You will undoubtedly | 
among the first people to get a copy of the report when it 
finally prepared after all the comments have been mai 
and the committee mulls over the matter. Thanks for cor 
ing here. Have a safe trip home. 

Mr Landry: Thank you for having us here, too. 

The Chair: Take care, my friends. 


Mr Sweeney: How do we get out now? We had tro 
ble getting in; how do we get out? i 

The Chair: Well, you might as well wait until arow 
7:30. Either that or talk to the Minister of Transportatic 
about the 401 and the congestion on it. | 

Thanks to the committee. We meet 3:30 Wednesday. 
members of the subcommittee could please—I am sor 
It is 4:30? Holy zonkers, that does not leave a whole lot: 
time. In any event, if people could come 10 minutes ear 
to the subcommittee to just sort of talk about any ne 
matters, if we can, let’s do it. | 


The committee adjourned at 1739. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


Wednesday 5 June 1991 


| The committee met at 1633 in committee room 1. 


) WORKERS’ COMPENSATION BOARD 


| Resuming consideration of the designated matter, pur- 
sant to standing order 123, relating to the Workers’ Com- 
pnsation Board. 


| The Chair: We have two groups making presenta- 
{ns today. The first is the Labourers’ International Union 
¢ North America, Local 183; the second is the United 
fotherhood of Carpenters and Joiners of North America. 

I should remind these people and others listening that 
tz scope of this review is a limited one. It is a review of 
pcedures of the Workers’ Compensation Board that im- 
rde the provision of efficient services to workers and 
eiployers. I would ask that people making presentations 
ritrict themselves hopefully to 10 minutes, maximum 15 
rnutes, to leave sufficient time for some healthy discussion. 


LABOURERS’ INTERNATIONAL UNION 
OF NORTH AMERICA 

The Chair: We have Dan McCarthy with us from the 

libourers’ International Union of North America. Please 
art and we will listen carefully. We have a written sub- 
lission from you. Then please stay so we can ask some 
westions and get some answers. 
Mr McCarthy: On behalf of the 14,000 members of 
heal 183 of the Labourers’ International Union of North 
jmerica, I thank the standing committee on resources de- 
‘lopment for the opportunity for input on the issue of 
<tvice at the Workers’ Compensation Board. 

Rather than read from the text you have in front of you, 
lwould like to outline the perspective I bring to the stand- 
ig committee. As in-house counsel at Local 183, 90% of 
ty work is with the Workers’ Compensation Board. As we 
ie principally a construction union, it means I deal almost 
«clusively with integrated service unit 4 and have been 
‘r the past year and a half. 

I think if you have looked at my comments, you will 
»tice that they are perhaps a bit technical. Rather than 
aking sweeping statements about the board and its 
senda, I have tried to focus on roadblocks that I have 
»ticed within unit 4 and the others with which I deal. 

' The comments, therefore, come from a familiarity with 
e personalities in a unit and with the number of times 
at case loads are switched. I can go through any number 
* files and realize that I am dealing with my third or 
vurth case worker in the course of six months. I am also 
‘ivy to offhand comments from board employees, be- 
ise we have built up a rapport over the last 18 months, 
) that I usually know when someone is carrying over 200, 
“sometimes 300, files. Unfortunately, that is all too often. 
_ With regard to staff placement, I think the last one I got 
‘as a May telephone listing, and I was told it was obsolete 


when I got it. That gives you an idea of how people are 
moving around, even within a particular unit. 

In terms of technology, I am sure you have heard a lot 
about the imaging, which I refer to on page 2 of my sub- 
mission. The thing I would like to highlight is that what is 
good in one aspect, multiple access, is terrible for deci- 
sion-making. I am sure that when people in your constitu- 
ency offices are preparing submissions, you can see them 
with remnants of a WCB file, where they have pulled out 
the three most important medical, the four most important 
memoranda, the previous decision, and perhaps an assess- 
ment from vocational rehabilitation. They have them lying 
out in front of them, and they refer to them constantly as 
they prepare the appeal on behalf of your constituent. 

Now imagine you have a screen in front of you and 
you can only have one of those pages at one time, and each 
of those pages comes from a different category. Because 
everything is on machinery, it can often take you three to 
four minutes to get that one page in front of you to visual- 
ize it, and then you try and memorize those pages so you 
can compare the conflicting evidence on memo 5 and 
memo 15. It will give you an idea of what an adjudicator is 
up against in terms of using the imaging system to make a 
decision. 

Further, my understanding is that we are still at a point 
with imaging where you cannot directly image on to the 
screen. All paper has to go through a different department 
to be scanned to be back on the electronic file, so if a 
worker writes a memo in the morning and sends it off to 
be scanned, he may not get the memo back for 48 hours. If 
you happen to call in, they will say: “I just did something 
on that. I remember it. I wrote a memo. You’re going to 
have to call me back in a day and a half when it is back on 
the screen and I can tell you what it is,” and that is reason- 
able. When you are working with hundreds of files, you 
cannot remember everything you have done on each one. 

You have probably heard more than enough on the 
answering machines. I think my small comment on the 
answering machines is that the implementation is probably 
more important than the technology. What came in with 
telephone answering machines was the introduction of ad- 
judicative assistants, who were all brand new and returned 
the phone calls. They knew nothing about how the board 
works, and they knew nothing about the file. There is noth- 
ing more frustrating than getting an adjudicative assistant 
and trying to say, “Well, no, you have overlooked A, B and 
C,” and they go on: “Well, I don’t really know this. Let me 
get back to the adjudicator,” so you just have one more 
go-between. You not only have a machine; you have a 
person answering the calls you leave on the machine who 
does not understand the file. I think if you are going to 
introduce technology, you are going to have to have meth- 
ods of implementation well thought out. 
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My comments on communication are simply that I do 
not think interiorly they work very well between those 
who make policy and those who implement it. It is the 
same with the implementation of decisions. The hearings 
branch is at 80 Bloor Street West, and sometimes it can 
take months to get a decision that is made there imple- 
mented back at 2 Bloor Street East. When a worker hears 
that he has money after a two-year wait to get to a hearing, 
it is spent. I would like to close the file myself. I would 
like to say, “We finally got this done,” and close it and put 
it away, and not be dragging it out from the closed-file 
section to fight about getting the money through. 

With regard to rehabilitation, I speak particularly from 
a construction point of view, where our membership devel- 
ops special skills that do not transfer out of the construc- 
tion field. When it comes to rehabilitation, they are often 
facing extreme obstacles of limited education, language 
difficulties, and little understanding of alternative employ- 
ment. They are accustomed to working in an environment 
where they can speak their language, where they work 
with their friends, where they know what they are doing, 
and this leads to innumerable problems. If you ask them, 
“Can you work?” they can only think of one thing, build- 
ing forms again, or climbing bridges, or being on scaf- 
folds, and they will say no. They will not understand that 
the question is meant, “Do you think you could do modi- 
fied work if it existed and you had been retrained for it? 
Therefore we can give you money if you say yes.” They 
do not understand that, nor should they. They know what 
work is. They have done it all their lives, and they know 
they cannot do what they did before. 

I think when you are looking at somebody who has 
worked for 20 or 25 years in construction and you send 
him off to a functional evaluation, where he is doing tests 
or he is told he cannot do tests because there is too much 
ethnic bias in the tests, or he does not have the rudimentary 
skills or sophistication in English or mathematics, what 
message are you sending to that kind of person? It seems 
to me the problem is that the board has set up steps A, B 
and C, and step B is this functional evaluation. Everybody 
goes through it. There is no streaming. There is nobody 
Saying: “This person is 57 years old. He worked in con- 
struction for 30 years. He has no education. He does not 
have the command of the English language. He is going to 
need specialized treatment.” What are we doing sending 
them off to put pegs in a board? All it is going to do is 
exacerbate the feelings that they have about not being able 
to work. It is going to lower their self-esteem even more, 
and it is not the time to do it, so I would suggest that there 
has to be some streamlining. 

I have made these points, I think, in greater length in 
my submission, but I will just leave it there and try to 
answer your questions. 


Mr Huget: I noticed with interest your comments on 
the vocational rehabilitation process in its current situation. 
In terms of if we had a perfect world here, what would you 
specifically like to see in that vocational rehabilitation pro- 
cess as it applies to construction workers? 






Mr McCarthy: I would like to see a form of stre 
lining so that immediately upon vocational rehabilitai) 
they do some kind of initial assessment in person, sq 
kind of contact with the person who assesses, just roug) 
up front, what their particular skills are and what tlj 
needs are. If you are dealing with somebody who is 6/} 
62 and is financially in good shape, then I think you vw, 
to approach that construction worker much differently t) 
you approach someone who is in his late 30s or early } 
who, in terms of education and language skills, is in | 
same position as the person who is 62, but of cours«; 
looking at 20 years in the workplace, so that right off, 1} 
do not send the 62-year-old person to the functional eve 
ation. You try and say, “Now with what kind of train 
can we get them back into work?” Protecting their pens} 
is going to be important, those kinds of things, for ( 
person nearing the end of his working career. So you id) 
tify needs up front and then you stream them according] 

Mr Huget: Would it be your experience, or your vik 
at least, that construction workers have a much more dij 
cult time for some of the reasons you mentioned in ter; 
of thinking about the concept of rehab and alternative ° 
cations? Is there enough emphasis put on the human s¢ 
of that, understanding the stress that these people are un} 
in comparison to other industrial workers, for exam}: 
when there is a threat made on their livelihood in terms) 
an injury and being able to make informed decisions ab\ 
alternatives for the future? : 


Mr McCarthy: I think the construction workers fe 
problems that are worse than those of industrial work), 
With industrial I workers think there is a better chance f 
reinstatement because the principles of accommodation i¢ 
more thoroughly understood in the industrial area, that | 
can actually change a physical workplace. There seems9 
be the impression that construction is slugging it out aniit 
has always been that way, and that there are not that méy 
ways of accommodating workers. We have seen pho - 
graphs of U-shaped shovel handles so you do not be: 
over, but I do not think I have ever driven down a strt 
and seen one in action on any crew. } 

In answer to your question, I think the construct 1 
worker faces more difficulty because there is less char? 
of getting back to the trade with accommodation. Hes 
aware of that and feels that his life as he knows it is go’. 
Unfortunately we begin to see the development of a lot'f 
psychological problems, a lot of chronic pain proble’s 
which in the long run are far more expensive to employ’ 
and to the system. j 


Mr Huget: Would expanded, specialized counsellis 
in your view go a long way to help in that situation? { 


{ 


Mr McCarthy: I think the early intervention thrust f 
Bill 162 is good, but it has to be meaningful; It has to? 
human. It is not talking to somebody through his 15-ye: 
old son and saying: “Well, what about these jobs? Wit 
about assembling something in a factory?” and then Ww 
ing it in on the form and sending the form in and th! 


§ 


don’t hear back for six weeks. 
Mr Dadamo: I have a question that quite ossitil 


§ 


should have asked when we met with the first group |! 
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nday. We talk about imaging. We talk about trying to 
ke it a little bit easier for the adjudicator or whoever 
ie handles the files at WCB. What would we do if we did 
t have the imaging system? Have you ever toyed around 
th the idea of another system? 


Mr McCarthy: The advantage of the imaging system 
fit you do not want to lose is multiple access, the fact that 
See adjudicator can be dealing with a pension issue 
‘the same time as a claims adjudicator is dealing with a 
Kins issue, so there is no doubt that having multiple 
scess is a good thing. It would seem to me that what 
yuld expedite the decision-making would be if you could 
int parts of the file that an adjudicator might need. For 
ample, they could review the file and say, “In making 
y decision, I am going to need the following memos, the 
nous decision, and these four medical reports.” Then 
‘mebody else produces hard copies and brings them to 
' adjudicator’s desk so that they are dealing with the 
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aged file but they have also got the key documents in 
ont of them. They are not carting tons of paper around, 
d they can just dispose of them once they—I suppose 
are is a Certain waste to the environment, but we are dealing 
ith human beings, who are easily more important. 


_ Ms S. Murdock: I am interested in the upgrading 
ipect. I know what it has been like in my riding of Sud- 
liry both pre-Bill 162 and post-Bill 162, and I am won- 
iting what your observations are. 

._ Mr McCarthy: Which specific aspect of upgrading? 

| Ms S. Murdock: Specifically, my riding has a fairly 
igh number of second-language Canadians. They have 
fficulty, so that a lot of them end up in the upgrading 
‘ogram, where they basically start from whatever level 
‘ey are at and they are trained. Now pre-162, of course, it 
‘ent on for a fairly lengthy time; post-162 it is now lim- 
4d. I do not know how my experience has been. It has not 
sen all that beneficial, depending on how the teaching 
‘as being done. But I do not know what other areas are 
ke and I would like your opinion on how it has worked 
ith construction workers. 

580 

_ Mr McCarthy: By and large it has not. Upgrading is 
lorking best with those who have managed to pick up a 
\ir amount of English already. My experience in this is 
iat I have had several younger workers in their 30s who 
ave had quite severe accidents, but because socially they 
nded to mix more in and out of the specific ethnic com- 
lunity, they have picked up much better English skills and 
ley seem to do well in upgrading. Post-Bill 162, it is a bit 
fa fight because they are not giving them enough time to 
rally get their skills up so they can take a course at 
‘eorge Brown. It is a problem. 


| Mr Wood: Most of my questions have been asked by 
ieorge there. But just briefly on page 2, revolutionary and 
xpensive innovation by imaging is delaying the process 
f adjudicators without a hard copy where you can lay out 
ie hard copies and compare them all on a desk without 
aving to fight among them on the screen individually? 





Mr McCarthy: That has been my experience, yes, 
and these are comments and discussions I have had with 
individual workers at the board. 


Mr Cleary: First of all, I would like to thank you for 
your presentation, Mr McCarthy. The one thing that I had 
circled here Mr Huget had already answered. I agree with 
what you said on number 6, especially with the older 
workers because I have dealt with a number of them. I 
guess my second question would be on Bill 162, your 
opinion on that. Is that workable? We have heard all kinds 
of different comments in this room. Some say it should be 
scrapped; some say it should be reworked. I would just 
like to get your opinion on it. 


Mr McCarthy: With regard to Bill 162, the most pos- 
itive thing I can say is that the emphasis on early interven- 
tion and on a sports model of medicine, where you get to 
workers early and you make them understand that rehabili- 
tation in terms of physical rehabilitation may cause some 
pain, as opposed to the old system of treating it conserva- 
tively, giving them drugs, letting them stay at home and 
having the desertion sort of psychological affects move in, 
I think that is its most positive part. Where I find Bill 162 
unworkable is that the deeming aspects of the future eco- 
nomic loss awards are problematic, particularly when you 
look at the ideal type I have just given you of a construc- 
tion worker who has limited education, limited language 
skills. 

It is going to be years before you assess what future 
thing they can get into and whether or not they can get into 
it. They have ridden past all those checks—check at two 
years, check at three years. The person is still in school. 
How can you say how much they are going to lose at the 
end? How can you say if they are going to be able to pick 
up a second language successfully? We do not even know 
that, so it is going to be pretty hard to give reasonable and 
reasoned future economic loss. 

The other thing is the people who got caught in the 
interim under subsection 135(2), the hurdle that you have 
to show that after retraining you can make 90% of your 
previous salary. Construction workers make good money. 
You are not going to come out of George Brown and start 
at $35,000 or within 90% of that. That is just a reality. So 
anybody who, because he worked hard in a unionized sec- 
tor and had a good wage, is penalized, and you are penal- 
ized twice. First of all, they do not collect 90% of their 
salary when they go on compensation because they are 
beyond the limit, and then, because they are a high-wage 
earner, they cannot come out of a course that would give 
then a decent living. They cannot get retraining for it be- 
cause they cannot get over the hurdle. So in terms of Bill 
162, I think the retraining aspects need some drastic re- 
working. I think the thrust towards the early intervention 
and the sports model of medicine is positive. 

Mr Cleary: One other short question: What would be 
the first step that you would take to try to improve the 
workers’ compensation? 

Mr McCarthy: The first thing I would do is spend 
my energy on vocational rehabilitation, because my under- 
standing of statistics is that 75% of claims are still handled 
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relatively efficiently and people get their money and they 
are off it for two or three weeks or two or three months, 
and then they get back to work. The biggest expense in 
terms of human beings has to be those who cannot return 
to their previous occupation. 

I think the retraining has to be where you spend your 
money, where you put your most qualified people, and you 
try to get people who speak a variety of languages working 
up on the front lines. I think I made that comment at some 
point in my paper, that the problem with the wage scale of 
the WCB is that the more proficient you become and the 
more you show you are a worker of stature, the more 
quickly you are removed from the front lines. 

When you walk in as a worker, you talk to the tele- 
phone clerks who are brand new—the highest turnover— 
or you talk to the initial adjudicator who is brand new 
because the senior one has moved up to a better position. 
There has to be a way of rotating senior people with expe- 
rience through the front lines so that there is some kind of 
training going on, on the job, as a problem solver, as a 
trouble shooter who is right up on the front lines and has 
the experience. 


The Chair: Thank you, Mr McCarthy and Mr Mc- 
Cleary. I said Mr McCleary, Mr Cleary. I got McCarried 
away. My apologies. Mr McArnott. 

Mr Arnott: Thank you, Mr McChairman. Mr McC- 
arthy, I want to thank you very much for your McP- 
resentation. I appreciate your comments and I would like 
to ask a question about the vocational rehabilitation sug- 
gestion you had. 

My family has been in the construction business for, I 
guess, about 62 years and I worked my way through uni- 
versity spending summers on construction. I never saw a 
serious accident; I saw a few close calls. I think I know 
something about construction workers and that sort of 
thing. 

I would like to submit that your suggestion that voc 
rehab counsellors be more sensitive to the individual needs 
of their individual clients might be expanded to include not 
just construction workers, but also I can think of mining, 
heavy primary manufacturing, timber extraction, which all 
may employ individuals who have limited education, lack 
of language skills, little understanding of alternative em- 
ployment. Would you agree with that? 


Mr McCarthy: Yes, the resource sector would cer- 
tainly fit in with the same needs. 


Mr Jordan: I am sorry, I came in late and did not hear 
the prelude to this discussion, but something that seems to 
be following through is the problem with the adjudicators 
being overworked with too many cases, with up to 300 
sitting on their desks waiting to be dealt with. I do not 
understand the operation of the Workers’ Compensation 
Board that well, but I would like to know what special 
abilities an adjudicator has, so that the doctor at the home 
location where the person lives cannot do an assessment 
and fill in some forms and send them in. What is the 
problem with that? 


Mr McCarthy: The problem is that the compensation 
board is there to compensate for work-related injuries. The 


issue is not exclusively, “Is there an injury?” but, “Did ¢, 
injury happen at work?” So if you are asking what a doc 
cannot provide that an adjudicator has to provide, it is tl. 
it is more than you had an injury; it is the determination :, 
“Did it happen at work?” There is the whole problem w, 
proof of accident where somebody was on a work s) 
working alone when the incident occurred. Did it happ 
at home? Did it happen on the way to work? Did it happ 
at work? Those are the kinds of issues that adjudicators ¢- 
caught up with endlessly. 
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Mr Jordan: Do you see a solution to this funnelli 
everything into this one point? 

Mr McCarthy: I think you are right that adjudicate, 
are overloaded, and that always exacerbates things. It c! 
velops what I would refer to as a “squeaky wheel” prin‘ 
ple, in which those who have representatives—I know tl: 
I am one who calls and says, “I am a lawyer,” and you ey 
listened to a little more quickly, I think, or I am deali; 
with one unit and have several hundred files on the go a! 
they know me quite well, or it is an MPP’s office who; 
calling. My own sense of justice is, what about the won. 
ers who do not have somebody and are not a squea 
wheel and are not being greased? That is the real problen 

Mr Jordan: That is the part that I resent. I had | 
occasion last week in the constituency office where | 
individual came in and he had been waiting for thr: 
months for a $4,500-and-some-odd cheque. After a pho: 
call, he had the cheque the next day or within two da’ 
Just because the phone call came from the member’s « 
fice, I do not think should be a reason. 


The Chair: Ms Murdock, is there something that ; 
very urgent and fast? 


Ms S. Murdock: Everything is urgent in the WCB. 4 
case conferencing, do you get any case conferencing } 
terms of service areas, where your case worker will d: 
cuss certain files with you on a regular basis? 


Mr McCarthy: I do not do it on a regular basis, no. 
Ms S. Murdock: It is done, though? 
Mr McCarthy: Not that I know of. 


Ms S. Murdock: Okay. It is done in some are 
around the province. I just wondered whether in your €: 
perience it was. 


Mr McCarthy: No. 


The Chair: Thank you very much, Mr McCarthy, {/ 
coming here this afternoon. Your comments are undoul 
edly going to be of great value in preparing th 
committee’s report. You will undoubtedly, or at least hop 
fully, be among the first people to get a copy of that Tepe 
Once again, thank you and we look forward to the ne 
time we have to talk. 

I would like to mention, and the committee and peoy. 
joining us here this afternoon should know that Ste: 
Mantis, who is one of the newest appointees to t. 
Workers’ Compensation Board, is with us this afternoon’ 
a spectator from Thunder Bay. We are pleased to have ho 
here and appreciate the interest he is showing. We tha’ 
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avery much for dropping in and saying hello and seeing 
vat is going on. 
Ms S. Murdock: And the vice-chair. 


The Chair: The vice-chair has been here almost daily, 
j that is almost needless to say. The Chair was here 
asi-daily and the vice-chair has been here almost daily. 
t in particular today, we have Steve Mantis from Thun- 
Bay, and we really appreciate that. 

People should make themselves coffee if that is their 
sh. 


UNITED BROTHERHOOD OF CARPENTERS 
AND JOINERS OF AMERICA 

The Chair: Perhaps we could have the United Brother- 
fod of Carpenters and Joiners of America. Tell us who 
yu are, please. 

-Ms Crimi: I am Olga Cardile Crimi and I am from the 
cpenters’ Local 27 in Toronto. I assume you have all got 
zopy of my submission. 


- The Chair: Yes, ma’am. 


L 


Ms Crimi: I would even be happy to continue with 
= questions that were already asked—they were quite 
i eresting—but I will start with my statement and we will 
t<e it from there. 

I will say though that I have been with the carpenters 
fr about four months, so I am just starting to get a feeling 
‘ what is happening on the outside. I was a claims adjudi- 
(tor at the board for about three years, so your question 
ver there is quite interesting as what goes on internally 
.d maybe we can talk about that too. 

I have been asked to appear before this committee to 
Scuss and comment on the procedures of the Workers’ 
ompensation Board which impede the provision of effi- 
ent services to employers and particularly to injured 
orkers. 

As the co-ordinator of workers’ assistance programs, part 
‘ my job involves preparing and representing members of 
e Carpenters and Allied Workers — Local 27 in dealing with 
‘e Workers’ Compensation Board. 

In order for me to remain abreast of the policy and 
‘ocedures of the WCB, I subscribe to its operational pol- 
y manual. According to policy 01-01-05 of the manual, this 
‘ction discusses the board’s operation policy on decision- 
aking. 

The policy adopts four basic principles: (1) determine a 
orker’s entitlement to compensation; (2) determine clas- 
fication and assessment issues; (3) communicate such 
ecisions to the relevant parties; (4) communicate reasons 
or delays to the relevant parties. 

' These four principles are to be used by the claims adju- 
icators and the hearings officers in order to make entitle- 
‘ent decisions. Decision-makers, and I quote, “are 
»quired to make decisions as quickly as possible. These 
ecisions must be based on all pertinent and available evi- 
ence from employer and worker (if applicable) but 
rompt decision-making is not to be sacrificed for the sake 
f complete documentation. Entitlement decisions are 
rerefore to be made as quickly as possible, but in no case 


later than 12 weeks after the registration of new or re- 
opened claims, or after the receipt of the objection.” 
Simply put, the 12-week criterion is not being met, and 
In most cases the adjudicator does not communicate rele- 
vant information to the relevant parties. 

If I ask myself, as an injured workers’ representative, 

what “efficient” means when dealing with the Workers’ 
Compensation Board, “efficient” means prompt and fair 
decision-making. 
Training decision-makers in interpreting the WCB Act 
is essential in providing efficient service. Last year, the 
WCB did increase the number of staff by hiring case assis- 
tants. At the same time, they did in fact reduce the number 
of decision-makers. My understanding is that there were 
339 claims adjudicators. They were reduced to 226 and 
replaced with about 113 case assistants. The problem with 
that is the reduced number of decision-makers. The case as- 
sistant is not in a position to respond to entitlement issues. 

When I call to speak to the claims adjudicator, I either 
get meridian mail or, in some ISUs, I get the general tele- 
phone clerk. I spend five minutes with the general clerk 
simply trying to explain what I am calling about and then 
leave a message. If the case assistant calls back, I find I 
just repeat what I have told the telephone clerk, because it 
is the responsibility of the claims adjudicator to respond to 
entitlement issues. 

As a workers’ representative, I have taken the liberty of 
introducing myself by letter to the unit director, stating that 
I will be representing the carpenters of Local 27. The 
claims adjudicator will still not release information unless 
a signed consent form is on file. This definitely impedes 
efficiency, given that the injured worker may have to come 
in to see me and sign a release form before I can proceed. 
It is not always possible for the injured worker to come to 
our office if he or she is disabled. 

Another recurring problem I am facing regarding tele- 
phone inquiries is that in some cases, where I have made 
several attempts to contact the claims adjudicator or have 
been awaiting a decision for a prolonged period, I will 
usually try to contact the manager in charge. They also 
have meridian mail and in many cases, even though I have 
left a message that I have had difficulty resolving the case 
through normal channels, the manager does not necessarily 
call me back directly, but has the claims adjudicator call 
back. This defeats the purpose of contacting the manager, 
and I feel it demonstrates a lack of responsibility and pro- 
fessionalism on the part of the managers who do not return 
their calls. 

In terms of correspondence, I will usually wait two to 
three weeks for at least a letter of acknowledgement, only 
to find when I follow up the case that no one has reviewed 
the file or seen my letter. The letter may be as simple as 
requesting access to the injured worker’s file. From the 
time the WCB receives my letter and refers it to the access 
specialist, I may wait between six and eight weeks before 
obtaining the claim file. If I am presenting an objection to 
the decision review specialists, I may wait a further eight 
to 12 weeks for a decision. Access to an injured worker’s 
file must be quicker to obtain in order for us to be effective 
in assisting injured workers. 
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Given the limited time I have today, I simply wish to 
state that the other areas of concern I have, and which I 
feel impede the efficiency of services provided to workers 
and employers, are: 

1. Entitlement is delayed because the claims adjudica- 
tor waits several weeks to obtain a medical opinion from 
the unit medical adviser. 

2. Files listed for investigations can take up to six 
weeks before the claims adjudicator sees it again, and at 
that point he or she still needs to rule on entitlement to 
benefits. 

3. Files which are in the process of being reviewed by 
one claims adjudicator get reassigned to another adjudica- 
tor even before the decision has been completed. 

4. There is a lack of communication between the case 
worker and the claims adjudicator. If the WCB is serious 
about rehabilitating injured workers, then the use of re- 
training must be more positive. The role of the case worker 
is to look at the vocational rehabilitation aspect, but at the 
same time the claims adjudicator rules on entitlement. The 
vocational assessment by the case worker has a strong 
impact on benefits; therefore, the case worker and claims 
adjudicator must work together. With the introduction of 
Bill 162 yet another level of adjudication has been intro- 
duced in the form of an FLE—future loss of earnings—ad- 
judicator. This is another area which must be addressed in 
terms of how they will collaborate with the case worker 
and claims adjudicator. 

5. Pension ratings, especially for chronic pain, are tak- 
ing months to schedule. The rating for non-economic 
awards are not being considered until a policy has been 
established. The imminent arrival of Bill 162 was known 
for some time prior to its becoming law. However, the 
Workers’ Compensation Board administration did not pro- 
vide adequate training and has still not established a policy 
on how to assess these awards. 

Now let me retract a little bit here. There may be a 
policy but the adjudicators whom I have spoken to so far 
who have claims for injuries that were sustained in 1990 
have no idea what the policy or procedure is about, the 
ratings for the economic and non-economic loss awards. 
They are just sitting there. 

On a final note, I wish to be somewhat constructive in 
my Criticism today. No doubt there have been major 
changes at the Workers’ Compensation Board in the last 
few years which have affected the quality of service we 
receive. The impact of technology, the changes in legisla- 
tion brought about by Bill 162, the introduction of evening 
shifts and the numerous pilot projects have impeded effi- 
ciency in service. 

One must look at both the service delivery and the 
administrative process to understand what is hampering 
service delivery. The complex administration impedes de- 
cision-making partly because of the lack of communication 
between policy and operations. The ergonomics involved in 
looking at imaged files eight hours a day affects the thor- 
oughness involved in making intense decisions. 

In conclusion, I hope I have generated some discussion 
by addressing some of the problems injured workers and 
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employers are faced with every day when dealing with i 
Workers’ Compensation Board. ' 


Mr Ramsay: Thank you very much for your presen. 
tion. I find it fascinating that you used to be an adjudica: 
at the board? | 


Ms Crimi: Yes. 


Mr Ramsay: We are hearing consistently, throu 
many of the presentations, presenters saying that the boz 
does not put its most experienced people on the front li 
and therefore this is why we are getting many appeals a| 
that down the line these things are corrected through t; 
appeal process. I am wondering, is there some sort of u, 
official maybe quota system at the board, that it has sor, 
sort of bell curve and says: “Listen, at the first take there, 
no way we would approve more than 66% in general. |) 
cognizant of that when you are making decisions. Y 
can’t go approving all these things”? Is there some sort 
quota, do you think, out there? 


Ms Crimi: Not at this time. When I started at t! 
board, the adjudication strategy that was introduced | 
1989 did, I think, address the problem that the new peor, 
coming into the board are given the responsibility of loc: 
ing at initial entitlement. It is true it is a problem, wh! 
you are not experienced, to nip it in the bud. If you dor 
adjudicate the claim properly from the beginning, it je 
snowballs into a problem. } 

They seem to have tried to look at putting more expe 
enced adjudicators at the front line. That does not seem) 
be happening. The intent was there; I do not see it happe 
ing, though. That is part of the problem that I see. T, 
monitoring too that is supposed to be going on by t| 
technical advisers or the manager does not always seem ( 
happen. 


So far, I mainly deal with the construction unit. I ha! 
been pretty pleased with the callbacks and the answers, 
have been getting from the managers. In other units,’ 
cannot seem to get through to them that all I want to do. 
call to resolve the problem and I cannot seem to get acro’ 
the idea that I am not just calling to cause trouble or | 
give someone flak. Each unit seems to be different on he’ 
it operates and who it puts in certain positions. There is n 
a co-ordinated effort. 


| 
i 


Mr Cleary: You have been on the inside and are no’ 
working on the outside. What do you feel the biggest pro. 
lem is at the Workers’ Compensation Board? 


Ms Crimi: First of all, I would say it is poor trainil 
initially and who they hired initially as trainers. Now 
understand the training happens outside of the board, 
George Brown College, and I have to question how effe. 
tive that is and what the intent was in doing that. I certain’ 
think they should have people from the inside who hav’ 
gone through the ranks, the positions, and are qualific 
then to be instructors. Part of the other problem is trainia’ 
when changes occur, such as Bill 162. Staff do not seem ni 
be kept abreast of the changes that are happening and ho, 
you adopt those changes when adjudicating a claim. Th 
is another problem. I really have to stress the problem » 
training staff at this time. 
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‘Mr Cleary: Since you mentioned Bill 162, what is 
ar opinion of it? 
Ms Crimi: I have concerns about reinstatement for 
se in the construction industry. It does not exist. It 
puld have been there primarily for injured workers who 
y in high-risk jobs, such as those in the construction 
ilustry, and it does not exist at this time. Yes, it is harder 
close a file where one is requesting vocational rehabili- 
on services. At one time, you would close the file if 
x were not co-operating. It is harder in that sense. It is a 
| 






harder to get the benefits and the retraining. 

Retraining still seems to be a dirty word at the board. It 
»ms that the case worker, for whatever reason, has some- 
at of a tunnel vision, that you first start with a job 
arch and use what you have. Sometimes you have to 
yk at the economic situation before saying, “Look for a 
).” If there is nothing out there for those who are fit to 
ork, how can you ask an injured worker to continue to 
induct a job search? Why not take advantage of the situa- 
in and consider training at a time when things are pretty 
ad in terms of the job market? There does not seem to be 
iat flexibility in looking at the individual. It is a very 
a outlook on how you deal with an injured worker 
1en they are fit for modified work. 


| Mr Jordan: I would like to refer to the last page. In 
2 third to last paragraph, you point out that, “The com- 
2x administration impedes decision-making.” Could you 
large on that a bit? 

| Mr Crimi: I will look at one of the things I have 
loked at, the policy—just looking at the beginning, at my 
troduction—about a 12-week guide to adjudicate claims 
‘make a decision. Operations may have come down and 
innelled down to the unit that, “This is what we want.” Is 
realistic? Is 12 weeks even appropriate? Is it too long? Is 
itoo short? That is coming from operations, which may 
nt really know what is going on in the front lines. My 
understanding, from speaking to people at the board, is 
at the hearings officers refuse to even abide by that pol- 
iy, that it is unrealistic to follow this 12-week policy 
here it includes the hearings officers. Here is an example 
(a procedure that is being completely ignored. Are they 
)llaborating at the management level and operations 
‘hen making these policies? 

| Mr Jordan: It would seem difficult to deal with cases 
/a numerical manner—that is to say, “I can deal with 12 
is week”—when they could be so varied in their com- 
ex nature that numbers, to me, would not be a very good 
ay to measure. However, thank you very much for your 
omment. 

_ Mr Arnott: I would like to thank you also for your 
-esentation. I sometimes wonder if all of us who try to 
dvocate on behalf of workers do not have a jaded view of 
iis. Do you think anybody is getting decent service from 
iem? 

| Ms Crimi: Yes. I certainly do not want to be all nega- 
ve today. Yes, there are adjudicators out there who are 
ping a thorough job. It is unfortunate that morale is as 
W as it is right now at the board, for numerous reasons, 
ad that the turnover has been as it has, but yes, there are 












qualified people there. You have to realize adjudicators are 
interpreting a legal document day in and day out and if 
there is not the proper training you are going to run into 
problems. That is one of the comments I wanted to make 
today. 

Yes, I do not want to be completely negative. There 
may be managers in certain units who are not encouraging 
their staff to a certain— 
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Mr Arnott: Would you mind telling us what was the 
extent of your training prior to your assuming a position as 
a claims adjudicator, and what time frame was this? 


Ms Crimi: It would have been in October 1988. It 
was an 11-week training course and the expertise of the 
trainers at the time was questionable. 


Mr Arnott: You would have questioned the extent of 
the training even at that time? 

Ms Crimi: Yes. 

Mr Jordan: And the quality? 

Ms Crimi: The quality. 

Ms S. Murdock: I have just a comment and a ques- 
tion at the same time. I want to thank you very much. It is 
a pleasant surprise to unexpectedly see a female. I ex- 
pected a male. It is my own bias, I guess. 

The comment I want to make is that the CUPE local 
for the Workers’ Compensation Board has put out a ques- 
tionnaire to its membership. One of the things was with 
regard to information that you have been giving us today 
about the feelings of the adjudicators, both on pensions 
and claims, who have to implement Bill 162. In their ques- 
tionnaire, they have found that 19% of the people who 
have to work with it felt they did not know enough about 
Bill 162 and 43% felt uncomfortable with using it and not 
sure of the information they were having to use. It goes 
along with what you were saying earlier. That is over half 
of the people at the board who are not comfortable. 

In terms of your point 5, on pension ratings, how 
would you expedite assessments? If you were able to go 
into the board and change it, in terms of expedition of 
pension assessments, how would you go about doing that? 


Ms Crimi: I think one thing may be to rely a little bit 
more on the treating physician, not so much maybe the 
family doctor but the specialist. A form does go out, on 
occasion, to the injured worker which his specialist is to 
complete. If there is not time to have individuals come in 
to be assessed, maybe it should at least start as a paper 
review. You cannot appeal something you do not have a 
decision on and you are waiting and waiting, but maybe 
that will be the initial assessment and rate at that level. 

Ms S. Murdock: It is interesting, but I do not know 
how one would go about it. In that instance, I know that in 
Sudbury, my riding, they tried to inform doctors how to 
simply fill in a form properly, because that is another 
major problem we have been having. Only two doctors 
showed up out of hundreds in the city. 

Ms Crimi: So far, I understand only amputated claims 
get a paper review in terms of assessing a pension award. 
Maybe we will have to expand that. I do not think the 
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solution is always increasing staff or getting more doctors. 
Maybe they do need some more unit medical advisers, but 
there will never been enough, so we will just have to 
change how they review them. 


Mr Waters: You were talking before about the mo- 
rale of the board and the adjudicators and you men- 
tioned the assistants. Do you see any value to having 
assistants or should they all be properly trained and be 
adjudicators? 

Ms Crimi: In my opinion, I think they should be adju- 
dicators. My understanding is that the claims adjudicator is 
quite leery to accept the information the case assistant gets 
over the phone because the final responsibility lies on the 
claims adjudicator and that adjudicator is going to have to 
use that information. Maybe it is a matter of time, where 
attitudes will change and experience in terms of the case 
assistants will change, but the way it stands right now, the 
claims adjudicators have a hard time accepting their infor- 
mation. They are only the information gatherers. They are 
not in any position to make decisions. It all lies on the 


claims adjudicator, so I have to wonder, is there duplica- . 


tion there? Yes, the person may be calling the doctor, but 
that file still has to come back to the claims adjudicator to 
make a decision. 

If they are still not happy with the information the 
case assistant got, that case assistant will get the informa- 
tion again, will have to recall that doctor or employer or 
injured worker. That can also be frustrating on the out- 
side. What is the doctor to say? “You just called me two 
days ago. What else do you want? I don’t have time. I 
have an office full of patients here.” So I have to question 
if there is duplication in having a case assistant. They are 
only responsible, at this time, for clerical duties, but at the 
same time they reduce the number of claims adjudicators, 
who are the decision-makers. 


Mr Waters: I have seen files everywhere from about 
that thick. I have never seen them under that thick, though. 
I guess I have a problem with the duplication or the waste, 
because we seem to go back to the same people for the 
same information and they write it up at the same time. Is 
that standard? 


Ms Crimi: Seeing memos repeated over and over again? 


Mr Waters: Or you need a doctor’s report and it 
seems the doctor says the same thing—bang, bang, bang, 
bang—churns out the same thing. Obviously, in a lot of 
cases, it is not going to change. 


Ms Crimi: Are you talking in terms of initial entitle- 
ment, or are you looking at someone who is trying to 
appeal and trying to get information from his doctor in 
support of his compensable injury? There is a difference in 
how one interprets, and there is a problem with the doctors 


providing the information the adjudicator needs to deter- 
mine entitlement. 


Mr Waters: Do you have any idea how to deal with the 
doctors so they understand the information the WCB needs? 

Ms Crimi: That is a good question. How do you en- 
courage doctors to sit down and write thorough, concise 


reports and not just fill out a form that says “mechani 
back strain”? 


Ms S. Murdock: It is not by paying them $25. 


Ms Crimi: It is not. Exactly. How do you encoun 
them to provide the information the board needs? That i, 
good question. I do not know. Is it always the dollar sigr) 
do not know. Again, we are talking in generalities. There § 
doctors out there you would phone, and no problem, they \ | 
give you whatever you want and be very clear and support ¢ 
and answer any question you have. There are others and is 
just a, “Don’t bother me,” kind of attitude. 


Mr Waters: In your experience—and I know you s; 
you started in 1988, so you probably do not have perso] 
experience but probably had contact with people—was 
training of the adjudicators ever any better? It seems th, 
feel that they are not, as you said, kept off the— 


| 
Ms Crimi: Before I got there? | 
4 
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Mr Waters: Yes. 


Ms Crimi: I think things were, from my understandi; 
a lot better. The major changes started to happen when 2 
integrated service units were developed and everyone 
funnelled into different units. That is when a lot of the pri- 
lems started to happen. That is not to say it was not a gci 
idea. In the end, to have doctors, the rehab counsellors <1 
the adjudicators on the same floor was a good idea. 


Maybe the problem was too many changes at ¢ 
time—meridian mail, Bill 162, night shift, pilot proje 
regarding medical strategy, revenue strategy, adjudicati 
Strategy. It was just too many major changes at one time’ 

With Bill 162, the time I was there we had a two-c. 
course at a hotel and most of the questions the adjudicat: 
were trying to ask the instructor which—no fault of + 


{4 
( 


instructor; they were senior adjudicators at one time. i 


| 







Cause it was a new bill, they just did not have the answ 
because the policy had not been created. There was ) 
policy, no procedure, and we were just told: “Hold your qu 
tions for now. We will get back to you.” That is in the tim | 
was still there and then I went on maternity leave, so I can't 
really say what happened afterwards. What was the point f 
that? I do not know. They just did not have any answers. 


In terms of imaged files, as Mr McCarthy from Lol 
183 indicated, certainly it is a good idea to have imag! 
files but it is a good idea to have them while they are, 
my opinion, small files. As more complex docume 
come into the file, maybe they should have a blended ci? 
load on their desk, some hard files and some imaged fil. 
Is that an option? You find when the system goes dov, 
which is frequent enough, you are twiddling your thum) 
there. I am sure the adjudicators are going crazy knowl, 
“I have 300 files to work on and I am sitting here doi a 
nothing because the system is down.” } 


1730 ' 

Mr Huget: We have heard several presentations te 
have stressed a morale problem within the board staff, a 
certainly suggest that many staff members are somewi 
less than happy campers, if you will. What, in your vie) 
other than case load, is contributing to that morale problem: 


t 


( 


\ 
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‘Ms Crimi: One of the problems was definitely the 
oduction of the night shift, working a shift of 2:30 to 
30 at night. While I was there, the attitude of the board 
«med to be that if you were not willing to take this night 
ift you were not going anywhere. Any promotions that 
wuld come up would be for those who were willing to 
e an evening shift, and any available job that came up 
‘ing the day—somebody would leave or there was a 
»motion—the understanding was that it would only be 
jsidered if the person had worked the night shift, and 
‘the person who may have been more qualified who had 
ay position and had applied for the job. 

Certainly that was quite demoralizing. When the adju- 
tion strategy came into place, even though the title of 
job changed from initial adjudicator and senior adjudi- 
cor to junior entitlement and junior benefit, your work 
eentially did not change, but in some aspects you were 
dnoted because of the structural change. That can be 
dnoralizing when you have been told, and been patted on 
t; shoulder, that you have been doing a wonderful job, 
bt you are being demoted. “However, if you will take the 
eening job, we will give you back your job.” 

Mr Huget: Is there anything else you can think of that 
cmes to mind? 

Ms Crimi: That is it for now. 

Mr Huget: Just to close it off, in your view, how 
rich of an impact does employee morale have on the 
cent relationship and the service to the client? Many 
taes we have heard general statements like low morale 
ed all those things, but in your view and in your experi- 
ece, how much is that impacting on the services to cli- 
ets, and in what ways? 

Ms Crimi: I do not think it does fall upon the client. 
‘ere are some wonderful, loyal, intelligent people at the 
bard who take their job very seriously. The frustration 
«mes maybe with the volume and the attitude internally, 
id the directors not being given the autonomy they think 
t2y should have in each unit, but I do not think the claims 
ijudicator takes it out on the clients or the stakeholders 
at there. 

Mr Huget: So you would say that really is not having 
‘negative impact on a claimant? 

_Ms Crimi: It is more because of the technological 
wanges that impede the efficiency, but it is not intentional. 
| The Chair: Ms Murdock, real fast. 

’ Ms S. Murdock: Real quick. Actually, when you 
‘ere there, had shift work started? 

Ms Crimi: It was just being introduced. We had com- 
‘eted a questionnaire about that. 

_ Ms S. Murdock: I visited four board offices in the 
‘ovince, and of them, only with one has the director over- 
pped the two shifts so the adjudicators on each shift can 
ynference for an hour and a half, they are together for an 
yur and a half. It involves a little bit of juggling in terms 
‘desk space and so on, but what do you think of that idea 
i terms of shift work, if shift work has to be a given? 

_ Ms Crimi: You are asking my personal opinion. I am 
are there are— 


Ms S. Murdock: In your experience at the board. 

Ms Crimi: There are people who are single and for 
whatever reason do not mind working an evening shift, but 
there are a lot of people in my situation, my age bracket 
with young families, who really do not want to work. 
Safety may be another factor. 


Ms S. Murdock: No. Make it a given that there is a 
shift, and if there is a shift, what I am asking you is, in 
terms of the servicing of the case load, what do you think 
of the idea of an overlapping shift? 


_Ms Crimi: Where the case assistant and the claims 
adjudicator meet for about an hour? 


Ms S. Murdock: Yes. 


Ms Crimi: I do not think that is sufficient time to 
discuss what work the case assistant has to do and what 
information they are to gather. When the claims adjudica- 
tor comes in the next morning and the case assistant leaves 
him that particular information to continue adjudicating 
the claim, I have to wonder if that can work. 


The Chair: We appreciate your coming here and the 
time you have spent with us. It has been, of course, valu- 
able, and will be useful. Like others who have appeared, 
all things being equal, you should be among the first peo- 
ple to get the report, but Murphy’s Law is one of the few 
laws around here that is kept consistently. All I can say is, 
we will do our very best. 

Now to the committee, before we head back to the 
chamber, the subcommittee met very briefly prior to this 
committee meeting. The reason for meeting was to discuss 
at least one contact that had been made, and that was addi- 
tional persons who yet want to appear. All of the time 
period, as everybody knows, is restricted to 12 hours gross 
time. That is the rule. This is not a usual type of inquiry. It 
is not dealing with legislation; it is standing order 123, 
which means a maximum of 12 hours. The subcommittee 
and committee had already made decisions about the 
amount of time to be spent on debate and deliberations, 
which was three hours. That would allow one hour to each 
caucus, and I think that is appropriate and fair. 

The decision of the subcommittee was—in view of the 
fact that we are this far along and that this is not a wide- 
open hearing process; it is a very narrow, time-restricted 
process—that it would not be possible, unfortunately, at 
this time to let more people join the list of presenters. That 
would cut into the debate, deliberation and discussion time 
set aside. So we propose, subject to what anybody might 
say now, to advise those people and others who might 
subsequently indicate a desire, that unfortunately, this 
particular type of process, this standing order 123 pro- 
cess, is not the type that accommodates an open-ended list 
of participants. 

The other interesting thing, of course, is that there has 
been a remarkable consistency so far in the types of things 
we have heard, notwithstanding what part of the spectrum 
the presenters have come from. Those were the sorts of 
things the subcommittee—and I trust I have put it fairly— 
considered very briefly today, and its decision was, with 
regrets, to advise any of these people or groups that they 
could not be accommodated at this point. 
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Has anybody any comment on that? It is unfortunate, Thank you very much, people. See you on Mond 
but again this is a special type of process where there isa = Thank you to those people who are here ‘again this afi 
maximum of 12 hours. That means we have to be very _ noon, Mr Biggin, among others, for their interest, and ; 
careful with our time, and the committee has obviously hope to see you again during the course of these hearin, 


tried very carefully to balance the people appearing before — Ture care. 
it, so there is representation from all parts of that spectrum t 
of interested people. The committee adjourned at 1738. 
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STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


Monday 10 June 1991 


The committee met at 1549 in committee room 1. 


WORKERS’ COMPENSATION BOARD 


Resuming consideration of the designated matter, 
suant to standing order 123, relating to the Workers’ 
mpensation Board. 


The Chair: Thank you for your patience. Notwith- 
inding that we started a little bit late because of question 
iod ending later than expected, all four groups will have 
lir full allotment of time with the committee. I would 
; that you tell us who you are and identify yourselves 
sonally, then spend 10 minutes, 15 minutes at the most, 
} your presentation so that you leave a healthy and re- 
»ctable period of time to have some dialogue afterwards. 
vase go ahead, the Toronto Injured Workers’ Advocacy 


‘oup. 


TORONTO INJURED WORKERS’ 
ADVOCACY GROUP 

Miss Gemma: My name is Airissa Gemma and I 

wrk at the Industrial Accident Victims Group of Ontario. 

are part of an organization of community legal clinics. 
yould like to start off by introducing my colleagues. 

On my left is John McKinnon, who works at Injured 
orkers’ Consultants. On my right is Orlando Buonastella, 
10 also works at Injured Workers’ Consultants. He is a 
immunity legal worker. Beside him is Mark Barclay. 
sain, he works at Injured Workers’ Consultants. He is a 
mmunity legal worker. On the far right is Alberto Lalli, 
10 works at the Industrial Accident Victims Group of 
itario. He is my colleague. 

_I would like to begin by saying that we welcome the 
portunity to make submissions to this committee. 
WAG is an organization of community legal clinics, and 
me of the members are going to be speaking to you 
jay. Together, on a yearly basis, we represent and advise 
weral thousands of the most severely disabled and un- 
rcompensated injured workers in Ontario. 

_ We are pleased that the Legislature is looking at long- 
vaited and needed changes involving the rendering of 
rvices by the board, but this committee must realize that 
2 major problems facing injured workers require legisla- 
re changes and that limiting the reform to administrative 
‘cedures cannot ensure fairness to workers. As the On- 
‘io Federation of Labour submitted in its brief to this 
mmittee on 29 May 1991, “We trust that the new legisla- 
m will be tabled by the fall and we look forward to being 
volved and having input into the substance of this new 
1.” 

Mr Buonastella: I have been involved in workers’ 
impensation issues for some 12 years now. I was there at 
e Park Plaza II in the fall of 1987 when the new inte- 
ated service unit system was unveiled. Mr Sorbara, Dr 


Elgie and Mr Wolfson were there. It was announced as 
though it were going to bring in a new era of workers’ 
compensation efficiency. The statement attached here in 
our brief also speaks in grandiose tones about providing 
“more sensitive and effective services to its clients, partic- 
ularly injured workers.” 

Since then, almost four years, the delivery of service 
has not improved, has not even stabilized from the previ- 
Ous system and has in many respects gotten worse. I think 
we and you have to also raise the question whether the 
change from the previous system of having several depart- 
ments in place—claims, vocational rehabilitation and so 
on—into an ISU system, a system of integrated service 
units, has delivered. After four years we have to begin 
asking the question. 

We are not administrators and our expertise is not in 
public administration. We handle workers’ compensation 
complaints of our clients and of our injured workers, and 
we can only tell you that people are complaining that ser- 
vice is not being delivered. Not being public administra- 
tors and not being experienced in this matter, we cannot 
tell you the system has failed and there has to be a new 
integrated system come in or we have to revert to the old 
system. We can tell you, though, that we have to look at 
this question. It has been four years and the system has 
gotten worse. We are saying there should be an outside 
consulting firm, with genuine injured worker input, that 
asks some fundamental questions as to whether the ISU 
system has worked and whether it should be scrapped or 
whether there should be a new readaptation of the ISU 
system. 

We think that the root of the problem is that the admin- 
istrative change was brought about from the point of view _ 
of a narrow corporate approach to internal organization. 
That may work when you are making products or material 
things, but I think when it comes to servicing people it has 
not brought the desired effect at all. I think what has hap- 
pened is that the ISU change has come in and has been 
accompanied by a process of high legalization of the 
board, where policy changes and a lot of changes have 
been brought about in all respects with a strong emphasis 
on legalism. 

I think when you combine the legalistic approach that 
has come in in the last years, with the ISU system with its 
lack of service, it has brought about a process where ev- 
erybody is unhappy. Injured workers are really angry be- 
cause they talk now to answering machines, and you have 
heard all this. A lot of our injured workers do not speak 
English so when they hear an answering machine speaking 
to them in English they give up. So there is a lot of frustra- 
tion from injured workers about service. Representatives 
are frustrated. I think board morale is at its lowest point, 
and we have enclosed a letter that I am sure you are aware 
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of from board staff that was signed by many people at the 
board where they are really complaining about their lack 
of morale. I am sure employers are also coming to you and 
complaining. 

I think the ISU system has some advantages because 
people have to work together. The concept of integration is 
not bad. However, it has worked to the detriment of inde- 
pendent decisions. We list on page 2 some of the areas. 

Vocational rehabilitation: You recall that the Minna- 
Majesky task force recommended that vocational rehabili- 
tation be given a higher profile. It was a separate division. 
What has happened? Vocational rehabilitation has in effect 
been given a lower profile in the sense that the vocational 
rehabilitation counsellor now has to consult with the pen- 
sion adjudicator, with the claims adjudicator and the other 
members of the team. That independent decision that re- 
ally belongs to the expert in rehabilitation is often compro- 
mised by other considerations, by people who are not 
coming from the point of view of what is best for the 
vocational rehabilitation of the worker. So we think that 
that has been compromised. 

Another area is decision review specialists, who are the 
first level of appeal. They used to be independent; they 
used to be part of the hearings branch. Now they have 
been put back in the ISU system. We think it gives them 
less independence because they are now part of the deci- 
sion-making unit and they now have to review decisions 
that are made by colleagues they have coffee with. It puts 
them in an awkward position, and I think we should look 
at putting them back into a more independent section, the 
hearings branch. 

Finally, the ISU system has really eliminated counsel- 
ling specialists. I am sure you have had dealings with 
them. Many of you have been in the business, if I can call 
it that, of servicing injured workers for a long time. Coun- 
selling specialists have, before the ISU system was put in 
place, been very useful. If you had a problem, you talked 
to one troubleshooter. They were assigned to you. Every 
organization had one troubleshooter; you dealt with one 
person. Now you have to find out who is handling the 
claim, and it is a nightmare. There is a big difficulty even 
speaking to the decision-maker. So we should go back to 
counselling specialists. 


1600 


Mr McKinnon: I would like to deal with a couple of 
short comments which have characterized the reviews of 
the workers’ compensation system that have been con- 
ducted over the last couple of years. 

One, as my friend pointed out, is the concern for legal- 
ism. As a lawyer, and not the only lawyer in the room, I 
can assure you that it is not the involvement of lawyers 
which he is taking to task, but we are talking about a 
nalrow preoccupation with questions of legal interpreta- 
tion and questions of what courts have done in other juris- 
dictions, rather than a concern about what ought to be 
done; what is the problem that the legislation is addressing 
and what are the solutions that are available. 

Another of the shortcomings which have characterized 
the reviews that have occurred over the last couple of years 


is the lack of any real input into any of them of injw 
workers and their representatives. This has been a stumbl; 
block, in our mind, in the provision of efficient services. 

It has been I think two years since we have had { 
opportunity to make a presentation to this committee, a 
at that time, two years ago, we were responding to Bill 1 
and not looking at the day-to-day activities. I think we s; 
in our submission that it has been three years since) 
have had an opportunity to make a presentation to { 
standing committee on the day-to-day activities of 1 
board and we hope that this can be done on a more regu 
basis. of 

There really have not been in the meantime any mc 
effective channels for participation for injured workers i: 
reviews at the board. The board has only superficially | 
lowed for participation from injured workers’ representativi 

By way of example, it sends out proposed policies ; 
what it calls consultation, but then quite frequently the res 
of that consultation is either nothing or going ahead with 1 
board administrators’ original position without any subste 
tial recognition of the input that they have received. 4 

Another example is the bipartite advisory committ 
which was set up to develop policies under Bill 162. Ho} 
ever, on the most controversial issue, and that is the dee. 
ing issue, or the calculation of the future economic q 
award, again, the board went ahead with its administrato! 
original position, and this has left us with considerat: 
controversy over what the effect of Bill 162 is going to b' 

Again, injured workers have a representative on t! 
board of directors, but his hands are largely tied. He i 
ceives literally mountains of material in the days befc! 
each meeting of the WCB board of directors, which he | 
to review and provide input on as the member represen’ 
tive of the injured workers’ community, but most of tl’ 
material is marked “confidential” and he is not permitt! 
to show it to the community that he represents. It makes’ 
extremely difficult for him to get input from other injur' 
workers’ representatives and advocates, and this has har 
pered our ability to have some input into decisions of t 
board of directors. 

By way of example, the adoption in December 1990 ' 
two apparently contradictory resolutions by the board / 
directors about the calculation of the future economic Ic 
award shows what can happen when the ability of t! 
people who know what the problems are and the peor’ 
who have some views on them to participate in the poli, 
setting and the decision-making at the board of directors’ 
limited. | 

Another problem too with the access through the i. 
jured workers’ representative on the board of directors | 
that the current representative is from Thunder Bay a 
they fly him down sort of immediately before the meeti 
and they whisk him away after the meeting and he do. 
not have an opportunity to consult with representativ, 
from the rest of the province. There ought to be sor’ 

| 














thought given to allowing him to more fully represent t 


injured workers’ community on the board of directors | 
giving him time, at the board’s expense, in Toronto \ 
elsewhere to consult with injured workers’ groups. He q 
certainly not in a financial position to undertake this on My 
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m. As you know, it is a voluntary position on the board 
directors. . 

Recently, we were also told, and again after the fact, 
it a committee had been established by the outgoing 
airman of the Workers’ Compensation Board to monitor 
» board’s compliance with Bill 162. We think that there 
2 serious problems with the bill and the question ought 
t necessarily to be compliance, but changing the bill. 
ie committee that has been established is largely unfa- 


liar with compensation issues. The only member of that 
mite with compensation experience formerly repre- 
nted the employers’ advocacy group. 

) This and the Bill 162 review committee and other re- 







2ws of workers’ compensation we think ought to be done 
“people with experience in workers’ compensation, and 
ople doing a review of the board should have a mandate 
hear what is wrong from the people who know what is 
‘ong and they should have a mandate to fix it, including 
{2 mandate to recommend legislative change. This has 
ten lacking in the various approaches to review over the 
Ist couple of years. 

| I think at this point I will turn it over to my colleague 
lark Barclay to talk about some of the specific problems. 


The Chair: I am going to ask you to please be as brief 
possible so that there is a modest amount of time left. 


_ Mr Barclay: Certainly. I am going to talk a bit about 
vat is going on and what is wrong with vocational reha- 
llitation. I guess the first thing is a little anecdote that my 
jughter and I had yesterday about the commercial that 
s you do not go to your florist to get a couch; you go to 
e right people, obviously. She thought that was a great 
. It is kind of that way at the board. You do not go to a 
msions adjudicator to get good vocational rehabilitation 
id you do not go to a director of an ISU to say whether 
is course is valuable, but it seems that is what you have 
| do at the board. 

_ Acouple of my examples have to do with clients who 
ere complying with vocational rehabilitation. They were 
)-operating, whatever that term means, and yet they had a 
veat deal of difficulty. In one case, a person who was on a 
yard vocational rehabilitation program in school was cut 
if for no apparent reason. His pensions adjudicator had 
oked over the case while he was co-operating with rehab 
id had determined that he would not benefit from this 
an, so he was cut off. It took us a month to get the 
nefits back. He had not done anything new. The board 
‘ogram had been approved and in the middle they de- 
ded that he would not earn enough when he got out, so 
¢ had to go through an appeal of, yes, he would and we 
low this and blah, blah, blah. It took a month. He was cut 
is benefits and he had been doing what he and his voca- 
onal rehabilitation counsellor had agreed to do. 

_ In another case, a worker who was an extremely bright, 
lented nurse, who injured her back quite severely, wanted 
) become a teacher. The board said no. Her case worker 
id not. Her case worker said it might be a good thing to 
4rsue, but her pension adjudicator said he thought that 
ally someone with a bad back should not be a teacher. 
ly client complained as far up as the Premier and nothing 










seemed to happen. She asked me to intervene and I asked 
the Ontario Secondary School Teachers’ Federation and a 
number of teachers’ organizations whether or not you 
needed a good back to be a teacher and they suggested that 
really that was not a requirement that was absolutely es- 
sential. In fact, they said it was an ideal job for someone 
with a disability. 

It took us a year and a half from when they first decided 
that she should be a vocational rehab counsellor, ironically 
enough, to go to hearings and to win that in fact she could 
become a teacher and that was in fact an appropriate goal. 

Perhaps the most ironic thing is that in the time it took 
for them to make a decision she got pregnant and had a 
baby and, further, she was cut off benefits at Christmas 
because we had appealed the decision and the decision was 
sitting at the hearings branch waiting to be decided on and 
they decided that because it was at hearings branch she 
obviously was not complying with rehab again and so she 
was cut off benefits on 24 December. It took us two weeks 
to get her benefits back. Again, a worker complying with 
benefits in a board rehab plan. 

Another worker I know was cut off vocational rehabili- 
tation because of an IQ test that was administered, where 
he scored 85. As you know, someone with an 85 IQ would 
not be an ideal candidate for retraining. When it was 
pointed out that this worker in fact was given this test 
when he did not have use of his contact lenses and had had 
an eye injury—basically he could not read the test—it was 
suggested that the test results might be thrown out and in 
fact this worker might well be retrainable. 

In many cases what voc rehab counsellors tell their 
injured workers is: “Appeal this. It’s not up to me.” Our 
question is, quite simply, why is a voc rehab counsellor 
having to say, “Appeal this,” since it is the voc rehab coun- 
sellor who signs the voc rehab plan and is supposedly the 
person you go to see about voc rehab? If they do not know 
what is appropriate and cannot recommend what is appro- 
priate, who can? I guess that is all I will say. 


The Chair: We have six minutes and change for ques- 
tions, so we have to be really fast. 
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Mr Lalli: I just want to say, we can go with examples 
ad nauseam. Like Airissa Gemma has said, we deal with 
the worst cases, and those are our clients, the people who 
cannot get any sort of help from the board. Every time the 
board made a change, it was under this model that they 
were going to offer justice in a humane and speedy way. 
However, every time we see a change, there become more 
and more problems. 

For any accident that has to be’investigated, it takes at 
least six to eight months to get a decision. If that decision 
has to be appealed, it goes on for more than a year. In that 
time, the person does not have any benefits and has to go 
to welfare. That is the reality. He comes to our office, we 
make a phone call, we get an answering machine. And this 
is the nature of all communication. You expect to speak to 
a human being; however, you get this machine that gives 
you 48 hours. So if there is a problem with that cheque that 
did not come, I have to wait 48 hours for somebody to tell 
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me why that cheque did not come. In the meantime, the 
person has no money. The senior worker can not do any- 
thing. Every time we hear how nice and speedy things are 
going to be and how personalized the service is going to 
be, we face more and more problems with workers. 

Before, we could ask for a copy of the board file in 
order to proceed with an appeal and we would get it within 
a month. Now, with all the ISUs and all the computers and 
the photo imaging or whatever, it takes six to eight weeks 
just to get something. If we do not get a letter giving us the 
reason why the person was denied benefits, we cannot 
appeal. We have to wait three or four months just to get the 
letter to start the procedure for appeal. 

In all of that, the situation that is the worst from my 
point of view is that I deal with immigrants and people 
who do not speak English. They used to go to the board 
and have an appointment with the claims adjudicator. Now 
they cannot do that. If they go, they are rejected. They 
have to phone and make an appointment. When they 
phone they get the machine, and so it is like a catch-22. 
The thing that is so strange for us is that every time we 
have had an opportunity in any forum with any MPP or 
political representative, we have said this is what is going 
to happen. And unfortunately, we come here on that basis 
exactly. It is not good to say we told you that, because it is 
not nice. However, that is the reality. 


Mr Waters: I had a couple of short questions. I have 
heard a lot of complaints in these hearings about the 
adjudicators’ assistants, as to whether it is worth while 
having the assistant or whether we are further ahead to 
simply hire and train these people to become full-fledged 
adjudicators. 

The other question I wanted to ask was, what is the 
very first thing that you would do to improve rehab? 


Mr Barclay: I think the question about whether adju- 
dicative assistants are helpful is best summarized by, 
“Why is the person that I am calling not returning the 
calls?” I get someone else returning a call and it is like 
Someone’s secretary returning the call. You phone Mr 
Jones but you get another name on the machine that 
phones you back and says, “I called for such-and-such.” 
She or he does not have the file in many cases. They are 
not helping you, but they have returned the call within 48 
hours, Could they be more useful? They could certainly be 
used a lot better. 

If there were one thing that I wanted to do with voca- 
tional rehabilitation, it would be to make the vocational 
rehabilitation counsellors able to make actual decisions as 
to vocational rehabilitation plans. Usually it goes to a pen- 
sions adjudicator to determine whether the vocational re- 
habilitation plan agreed to is appropriate. The pensions 
adjudicator should not make that decision. 

The Chair: Any other questions, Mr Waters? 


Mr Waters: I was going to turn it over to someone 
else, but I can always ask more questions if that is what 
you want. 


The Chair: You have a chance to ask your second 
question now. 


Mr Waters: No, I asked it in that way. It is okay. 


Mr Jordan: My question is also to the gentleman - 
garding the vocational rehab officer. You are stating, a 
understand it, that he should be able to assess the situati 
and make a decision. I have difficulty with that in that y 
then have one person assessing the situation and maki 
the decision. Do you not feel that his recommendati 
should go to a committee and the pension officer should: 
part of it? The recommendation of the rehab officer j) 
might not be in the best interest of the employee. The 
should be a pensioner or other members of the commit 
involved in the final decision. a 


Mr Barclay: I guess there are a couple of reasons w 
I do not like the committee structure. The obvious one’ 
that it takes longer to set up committee meetings and 
have everyone meet. That does not benefit the injur 
worker. | 

The other problem I have with it is that what genera 
seems to happen when someone else gets involved is tl 
someone without expertise makes a ruling. A pension adj 
dicator may not know anything about vocational rehabi! 
tation, and rules as opposed to a case worker. If ca’ 
workers are professional enough, they make the decision’ 

I guess the situation we are seeing now is that pensi! 
adjudicators as opposed to case workers are making de 
sions, So it is just one person who is making the decisi’ 
and it is the wrong person. 

I do not think a committee of six, a committee of thr. 
Or a committee of four is a better way to go about. 
Injured workers tend to know what they want for a ‘a 
tional rehabilitation plan. I think the consulting is C) 
there. There is a lot of expertise about functional abiliti 
evaluation or retraining that is appropriate. I do not thi! 
you need a lot of people consulting on it to decide on | 
appropriate rehab plan. What you need is the power {! 
people to actually commit the funds. There is no set budg! 
for vocational rehabilitation and there is no set time lim! 
Really, the vocational rehabilitation counsellors, if th) 
were allowed to operate on their own, could do quite ima 
inative things. They just are not given that power. 


Mr Jordan: But in some instances, I might have’ 
case to be rehabilitated, but it might be a combination - 
part pension and part rehabilitation so that I would retu' 
to my normal income. Would this not enter into it at sor/ 
Stage? | 

Mr Barclay: The majority of people who would | 
rehabilitated would have some sort of permanent pensic 
I think you may be under some misunderstanding the: 
Most of the people who are getting large-scale retrainir, 
Such as a two-year community college course, might ha. 
a 10% or 15% back pension. They would get a pensiv 
and the question of rehab would be to give a suppleme. 
while they are in school to keep them up at their 90%. | 
most cases, people would already be on a pension wh’ 
they were going to rehab. 


Mr Waters: I would like to know if you feel the boa. 
has become too legalistic for a person to actually de! 
with. Not everyone has a union or an injured worker’s Te 
I just wondered if on a day-to-day basis you sense tf 
board is becoming too legalistic with its clientele. ( 
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Miss Gemma: Maybe one of us who is not a lawyer 
yuld answer that. I will give you my opinion and maybe 
ando Buonastella will give you his opinion. 

I have been in this field for about 10 years and in 
ybe the last five years we have noted a lot more em- 
yers hiring lawyers to do their workers’ compensation 
ses. The issues have become much more legalistic than 
’y were even when I started. It prevents injured workers 
m pursuing their case because they feel they need a 
wyer in order to get adequate representation. In my opin- 
4, yes, there have been so many changes in the last little 
uile that it is difficult to keep up and it is becoming much 
pre so than it was a few years ago. 

| Mr Buonastella: Perhaps I can just add that we are 
: facing a system where, from day one, many times 
any injured workers cannot handle the filling out of the 
am. The board should hire people who are communica- 
s and make forms that are acceptable and understood by 
» workers of this province. From then on, it is a process 
at alienates injured workers. They do not understand the 
rms; the forms you read are hard for a representative to 
derstand. The farther you go up, the more the system 
2ms to be alienating everybody involved, first and foremost 
ured workers. I think your committee really has to take this 
; and first and foremost make the system accessible to the 
ple it is supposed to represent. 


| The Chair: Thank you very much for spending time 
\th us this afternoon. We all appreciate it. Thank you for 
yur patience in waiting for us to start and you will un- 
yubtedly—I should not say that because things do not 
ways happen the way they should. Lord knows the recent 
st is proof of that. But you should be among the first 
rople to get the report once it is prepared by this commit- 
iz. I hope you will look at it with interest and perhaps get 
lick to us with further comments. Thank you very much 
ir coming here today. 

(20 

JACK WHITE CONSULTING SERVICES 

_ The Chair: Please tell us who you are, and then 10 to 
5 minutes on your presentation so we have time for some 
onversation. 


' Mr White: The name is Jack White, currently in my 
wn consulting business. I spent some 18 years with the 
anadian Union of Public Employees as a full-time repre- 
imtative and two years as the director of social services 
it the Ontario Federation of Labour. Prior to that I was 
ith the iron workers’ union as a full-time representative, 
id I come to you this afternoon with some 20-odd years 
f experience in dealing with workers’ compensation. 

_ Let me, first of all, thank you for this opportunity. The 
‘mosphere is somewhat different from when I last ap- 
zared before this committee, when the party in power was 
ot, I suggest, that friendly to representatives dealing with 
\jured workers at the Workers’ Compensation Board. 

_ The letter I received from Mr Brown indicated you 
ranted me to speak for five minutes and then allow about 
5 minutes for questions and answers. While there are a 
ast number of concerns one could address, including the 
t itself, the impact Bill 162 has had and will continue to 










have on injured workers and their families, the failure of 
the board to offer meaningful rehabilitation to injured 
workers, the problem with the integrated service unit con- 
cept, and many, many others, I have decided to limit my 
remarks to perhaps the most important area of concern to 
most injured workers, namely claims adjudication. 

In the February edition of the Policy Report—that is 
the report, of course, published by the Workers’ Compen- 
sation Board—there is an article titled “Timely Decision- 
Making.” On reading that report, my immediate reaction to 
the article was to ask myself the question, “Timely in 
whose eyes?” I analysed just what impact a delay in decision- 
making of 12 weeks would have on some of the people 
whom I have represented over the years and concluded that 
12 weeks is much too long and, I suggest, quite unnecessary. 

Just imagine having to wait 12 weeks, plus an addi- 
tional two weeks for typing and mailing, for a decision. If 
the worker is lucky and the claim is allowed, he or she 
would undoubtedly have another wait of several additional 
weeks before a first cheque was received. I suggest to you, 
Mr Chairman, that this is most unfair. 

I suggest it would be much better for the worker to 
receive a negative decision within a matter of a few weeks 
than to wait for 12. A quicker decision would allow for a 
quicker appeal of that decision. 

How long should it take to read a claim file and be able 
to render a decision? That is the major question. While I 
recognize the tremendous case load given each adjudica- 
tor, with new claims being added on a daily basis—which 
would indicate the need, I suggest, to hire more adjudica- 
tors and have the board pay for their training—it would 
seem to me none the less that the members of the corporate 
board who proposed the timely decision-making policy did 
so with little or no knowledge of what is involved in the 
decision-making process or the effects such a policy would 
have on the injured worker. 

An adjudicator who is having a problem determining 
entitlement due to lack of information should be able to 
notify either the worker or the employer within a matter of 
days, I suggest, not weeks, requesting the information, and 
allow a couple of weeks for it to be received. Should it not 
arrive, I suggest, within a matter of three weeks, a decision 
should be made. 

What I am proposing, therefore, is a decision being 
rendered within the first six weeks. As already stated, the 
worker, in my opinion, would be better served receiving a 
quick, albeit negative, decision sooner than to wait for 
some 14 weeks for perhaps the same negative decision. 

Recognize as well that it is not necessarily the fault of 
an adjudicator that there are delays in decision-making. 
The trade union movement must more vigorously attempt 
to educate workers in the need to supply information to an 
adjudicator as quickly as possible when requested. But one 
of the major causes of delay in the system is the 
employer’s right to question every injured worker’s claim, 
far too often, I suggest, without any sound reason. To 
cause a delay, all the employer has to do is declare that it 
has reason to doubt the history of the injury and automati- 


cally there is a delay. 
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Now, I am not suggesting that employers should not 
have the right to question claims of their workers. What I 
am suggesting is that the board must find a way to weed 
out those unfounded claims by employers and make it 
mandatory, perhaps, that positive proof be provided when 
either submitting the form 7 initially or whenever the in- 
formation becomes known to the employer and they wish to 
challenge the claim. This procedure would help speed up the 
decision-making process, thus improving the system. 

If I could digress slightly, I have been involved since 
February in the training of worker advocates for the On- 
tario Federation of Labour through a program as a result of 
the money given to the federation by the WCB and, I 
guess, the government. I had a session with the machinists’ 
union just this past week. Several of those workers indi- 
cated to me that with every claim 7 that is submitted by 
this particular employer, on the bottom of the form 7 is 
simply written a little note saying, “We object to this 
claim.” Every one of those claims is therefore investigated. 

My daughter happens to be an investigator at the 
board, so I know what her job is and I have seen her 
operate. I can tell you that if a worker says there are four 
witnesses to an accident and that claim goes out for inves- 
tigation, and one of those witnesses happens to leave on 
four weeks’ vacation, that claim is then held up for four 
weeks until that person comes back off vacation and is 
then interviewed. 

Recognize, as I say, the employer does not have to give 
any rationale, no reason whatsoever, only that it doubts the 
history of the injury, and the board then investigates it. There 
has to be some better way of dealing with that problem. 

If, by way of regulation, a worker were given the legal 
right to view the form 7 before it is submitted to the board 
by the employer, thus giving the worker Opportunity to 
discuss concerns raised by the employer, we would also 
see less in the way of delays in decision-making. Does a 
worker not have a legal right to see that form 7 before it is 
sent to the board? 

I suggest to you that perhaps with freedom of informa- 
tion, the worker should have that right, and the govern- 
ment, I suggest, should make it mandatory that before that 
form 7 is sent to the compensation board, the worker be 
given the opportunity to view it. 

These few remarks, I trust, will prove helpful to the 
government in any future deliberations on the subject of 
workers’ compensation. Thank you very much. 


The Chair: Thank you. You have raised some inter- 
esting issues. 


Mr Offer: Thank you very much, Mr White. My first 
question deals with the statement you make on page 4 of 
your presentation that the board must find a way to weed 
out those unfounded claims. I am wondering if, as a result 
of your extensive history and experience in this matter, 
you might be able to share with us one such way. 

Mr White: That is a good question. I suggest to you, 
Sir, that if a worker is injured and is given an opportunity 
to view the form 7 before it is submitted to the board, as 
that worker’s representative I am then in a position to say 
to the employer, “Why are you doubting the history of this 


injury?” If it requires that we go talk to the witnesse: 
that accident, if it requires obtaining further medical | 
dence, you know, we can perhaps ask for a delay at: 
board, or we can submit the form 7 and say there is fury 
medical evidence forthcoming in this claim. | 

Recognize that causes a delay. The worker says 
accident happened this way, and a board doctor says the 
not compatible. If we knew that right up front, certainly 
are then in a position to gather that evidence to sub 
back to the board. Unfortunately, we wait for four mor 
before we find that this is the cause of the delay. 
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! 
Mr Offer: If I might follow up on this question, I t 
it you are not advocating that employers should not be a 
to contest a particular claim at this level. ! 


Mr White: No, I make that quite clear. | 


Mr Offer: I think also in your response you have ir 
cated that this, in itself, may result in a delay. I guess | 
question is almost the same as in the beginning. The sté 
ment you make on page 4 is really, I think, directed 
getting on with making the decision, but the solution } 
have provided is one which, in itself, might not meet t 
particular goal. The employer will still have the right, a 
fundamental right, to contest the claim. 

If not here, then certainly it would be helpful for u: 
we might get some suggestions as to how this aspect! 
your concern might be addressed in a way which woi 
still retain, of course, the right of the employer to cont 
and if at all possible would speed up the initial determi) 
tion. I think it might be helpful for us because this it} 
matter which is of some concern. 


Mr White: We recognize that not all claims are leg 
mate. Certainly there are those employers who quite leg: 
mately say, “We have reason to doubt the history of t: 
injury”; no question about that. But I Suggest to you tl 
where that employer simply is objecting for the sake | 
objecting—unfortunately, as with the machinist the oth: 
day, as I said, that employer is deliberately objecting 1 
every claim, hoping the worker will get fed up with I 
delay at the Workers’ Compensation Board, go on weel’ 
indemnity, which is cheaper, and get off the hook. 

Mr Offer: I recognize what you are saying. You ; 
ways take me right to that point and I say okay, you i! 
Saying that there are employers, as I take it in your presé: 
tation, that put in a form 7 for the mere fact of putting: 
in—that is what you are saying—and that results in a del 
and that they are doing that for a variety of reasons, t 
that not all of those form 7s are in fact for that purpose 
think you are also saying that many of them are very W 
founded. | 


Mr White: Yes. 
Mr Offer: How do you distinguish? | 


Mr White: I suggest to you, and I suggest that ev) 
the board is recognizing, that there are those employe: 
that are establishing a pattern of objecting to every claim. | 
those cases, I suggest to you that the board should say: “V. 


_ are not going to deny this claim based on the mere fact tl’ 


you are objecting. Give to us some concrete, positive pro. 
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t you have reason to doubt the history and then we will 
vestigate it. 
_ Mr Offer: I wonder if apart from contesting, saying to 
(me employers, “We do not agree with you,” if instead of 
king that tack, the tack would be to speed up the adjudi- 
ition process, still thereby allowing the employers to do 
that it is their right to do, but saying, “The decision will 
} quicker even if you do provide a form 7 notice.” I am 
‘st wondering as a possibility whether that is the route to 


"Mr White: Could be. 
_Mr Offer: Apart from saying to some, “You don’t 


ive the right to do this; you don’t have the right to put in 
form 7,” for a variety of reasons, we say, “Of course 
rerybody has the right to do that, but what we will do is 
y to make the system a little bit more efficient, speed up the 
xcision-making process so that which you have a right to do 
all continue, but the decision will also be speeded up, 
ereby addressing some of the needs of the employees.” 

_ I think those are some of the things that maybe they are 
ying to do in the court system and in a variety of ways. It 
hot saying that people cannot enter pleas of not guilty, 
At it is saying that the trial date is going to be speeded up. 
hose are two very different tacks that are taken, one of 
hich I agree with, giving the person the right to do what 
‘is his right to do, but also saying that decision is going to 
me to fruition as soon as possible. 

I say that not so much as a question as a matter of 
»mment. That would be it. You look at me quizzically, Mr 
hair. 

' The Chair: No, I am looking at you with a sense of 
‘onder. 

Mr Offer: It is a quizzical look the Chair is casting 
ay way. 

| The Chair: The point is well made, Mr Offer. 

' Mr Jordan: My question perhaps is because of my 
ick of knowledge. Who represents the employer on the 
oard? 

| Mr White: On the corporate board? There are four 
embers of the employer group on the board. I do not 
now if I could name them. 

| Mr Jordan: But there are four people representing the 
mployer. 

' Mr White: Yes. 

Mr Jordan: Then I find it difficult to understand 
trough our constituency office why the employer is not 
aterested—I cannot say “not interested.” The injured per- 
‘on is coming to my constituency office for me to see why 
here is a delay in the action on his case. Where does the 
mployer have responsibility in this regard? The employee 
vas injured at my company. Do I not have a responsibility 
0 see that the action is being followed up? 

| Mr White: Under section 121 of the act, you have a 
esponsibility as an employer to, within three days, submit 
\ form 7 to the board outlining the history of the injury as 
t has been relayed to you as the employer. There is a 
juestion that says, “Do you have reason to doubt the his- 
ory of the injury?” All the employer has to do is tick that 








and there is an automatic delay, there is an investigation. 


One of the problems probably is that there are not enough 
investigators as well. 


Mr Jordan: Suppose the claim has been approved 
and I am entitled to my allotment, whatever it might be, 
but it is somewhere in somebody’s basket and my mort- 
gage payments are due and so on and the money is not 
coming through. Does the employer then have a responsi- 
bility to his employee still to see that it is followed up and 
the money does come through? 

Mr White: No. 


Mr Lessard: I wonder if you could give us some rea- 
son why this objection would be made by an employer 
right off the bat and an investigation called for. What 
would be the advantage to an employer to do that? 

Mr White: I have been a shit-disturber in the plant, 
okay, and here is an opportunity to get White. I will object 
to that claim knowing that it is going to delay White get- 
ting any money for four weeks. 

Mr Lessard: Just out of spite then, I guess. 
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Mr White: Certainly. But recognize as well that with 
the Workwell program and with the new experimental ex- 
perience rating program, an employer whose frequency of 
accidents has decreased gets a rebate from the board. So if 
I as an employer can hide accidents or if I can convince the 
board that all of the accidents that have happened I have 
reason to doubt, I get a rebate perhaps. Or if I can get 
workers to go on weekly indemnity as opposed to claiming 
workers’ compensation, they are not reported to the board. 

Mr Lessard: Do you think it would be helpful to at 
least provide on the form where an objection is made some 
reasons for that objection? 

Mr White: Exactly. That would certainly help. 

Mr Lessard: That is not the case at the present time? 

Mr White: No. 

Mr Lessard: All right. The other thing I think your 
presentation focused on is the length of time it takes to 
make decisions. Is that correct? 

Mr White: Yes. 

Mr Lessard: You have indicated here that even a neg- 
ative decision would be better as long as it was faster. 

Mr White: Yes. 

Mr Lessard: In my own experience in my constitu- 
ency office, when the Windsor office is pressed for a quick 
decision then almost inevitably that is going to be a nega- 
tive decision. Has that been your experience? 

Mr White: Yes. 

Mr Lessard: That does not really provide much assis- 
tance either. You are almost eliminating that person’s role 
in the system. Would you not agree with that? If their job 
is only to say no, then why do we need that step? 

Mr White: Personally, I am not convinced that it 
should take 12 weeks to review a claim, determine that 
further information is needed and not be able to get that 
further information within a much shorter period of time. I 
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recognize that an adjudicator carries a tremendous work- 
load. There was a question earlier about the assistants to 
the adjudicators. In my opinion, they should all be adjudi- 
cators. I forget on which page of my brief I make reference 
to the need for more adjudicators and that the board pay 
for the training of those adjudicators. There is a course 
offered at the George Brown community college. If assis- 
tants at the board want to take that course, they are advised 
that they do it at their own cost. Then there is no job 
guarantee after they have completed it, and the board is 
crying for adjudicators. 

Mr Lessard: Right. You would agree then as well that 
there is a need for increased training for adjudicators. 


Mr White: Definitely. 


Mr Waters: On the same line, sir, once they are 
trained and we do have qualified adjudicators, because of 
your longevity in the industry, do you feel they are up- 
graded on a regular basis sufficiently so that they can stay 
on top of their case load or the changes in the policies? 


Mr White: I would suggest to you that the vast major- 
ity of claims adjudicators do not know the act. They know 
perhaps the regulations and the policy of the board, but if 
you phone an adjudicator and you quote subsection 3(3), 
which is the presumption clause, he may want to know 
what you are talking about. 


Mr Waters: So they might know the policy but they 
do not know the act, so they definitely need more training. 


Mr White: Yes. 


Mr Waters: One of the things we have heard about 
from yourself and from others is time lines. Do you feel 
there should be time lines set for phone messages, for 
correspondence, decision-making? Do you think that 
should be set down in stone, do you think it is should be 
left as it is or somewhere in between, or exactly how? 


Mr White: I have a worker whom I have been repre- 
senting since 1983 and we are still battling with the board. 
I will pick up the phone to phone the adjudicator to say, 
“My worker hasn’t gotten a cheque,” and I get the answer- 
ing machine. I bang the phone down and I say—well, | 
will not repeat what I say, but that will happen at least 
three or four times a day. Then I have to phone that worker 
back and say, “I didn’t get through to the board, but as 
soon as I do I will get back to you.” I am unfortunately not 
one of those who is even getting my calls returned, so I 
have an even greater problem. 

There was a period when I had a counsellor whom I 
could call—and that system worked, believe me—where I 
could phone my counsellor and say: “Here’s a claim number. 
Would you look up this claim and tell me what’s happen- 
ing in it.” That works. 

Mr Waters: They are no longer there? 

Mr White: That has been done away with. 


Mr Waters: Would you suggest that that be brought 
back into the board? 


Mr White: Oh, definitely. 


Mr Waters: Okay. That case is interesting. Since 
1983—one of the things I have found is that there is the 
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great paper shuffle and no one seems to know where cas, 
are—would you be able to even estimate, off the top : 
your head, how many different adjudicators you wow 
have on that case? " 


Mr White: Oh, no. I would not even venture a guess) 
Mr Waters: Okay. 


The Chair: Are there any other comments that peop 
feel obliged to make or questions that people feel oblig« 
to put? ib. 

Mr Waters: I would not mind asking one more. It 
the same question I put to the injured workers prior to yo 
I know that you represent mainly unionized people, but fi 
those who are not unionized, do you think somethir’ 
should be done with the legalistic attitude of the board? — 


Mr White: Definitely. Recognize as well that | 
worker whose claim has been denied is advised, “You hay 
failed to co-operate under section 40 of the act,” and the 
maybe they spell out section 40. The average worker m¢ 
still read that letter and not understand why he or she wi! 
cut off. There is really something wrong with a system th’ 
is supposedly deemed and beamed at injured workers, ’ 
great many of whom do not have English as their princip. 
language. I have represented workers who were illiterat 
They get that letter, and of course they do not even kno’ 
what it means. There should be and has to be a bett 
system found to advise a worker as to why his or her claii 
has been denied and what he or she can do about it. 

Recognize as well that as long as we have the Robe’ 
Cronishes and the Richard Finks and those who are mal’ 
ing a living off the backs of injured workers, they a 
going to make it as legalistic as possible, because thi 


makes their money; that makes their dollars. 


The Chair: Mr White, thank you very much. This | 


the first time our attention has been focused so intensivel 
on the issue of form 7s and employers’ response to injur, 
and I think it has been a valuable period of time for u. 
Thank you for coming, thank you for waiting, and we hav 


enjoyed having you here, all of us. Take care, sir. : 
Mr White: Thank you. 
1650 
CANADIAN MANUFACTURERS’ ASSOCIATION | 
The Chair: The Canadian Manufacturers’ Associ: 


tion. Please tell us who you are, and tell us what yo 
wanted to tell us. 


| 

Mr Howcroft: My name is Ian Howcroft. I am th’ 
employee relations policy adviser with the Canadia. 
Manufacturers’ Association, Ontario division. To my left ) 
Maria Marchese; she is the CMA workers’ compensatio. 
specialist. To her left is Rosa Fiorentino; she is a membe 
of the Ontario division workers’ compensation committe’ 
and an employee of Esso. | 
You should all have a copy of our presentation. Af. 
pended to that is a copy of Workers’ Compensation i| 
Canada: Facing New Realities. That is a report we issue) 
in 1989. Many of the recommendations are still vali, 
today and I thought it would be useful if you all hada Cop! 
of that. 








| 
? 
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By way of introduction, I would just like to state that 
, Canadian Manufacturers’ Association is unique among 
siployer organizations. We represent both large and small 
rinufacturers from all regions of Ontario and all areas of the 
cuntry. We also represent manufacturers from all sectors. 
With respect to workers’ compensation, we have been 
\ry active in the debate since the inception of workplace 
‘ury compensation in Canada. In 1912, we were one of 
> parties that made a brief to Mr Justice Meredith on the 
jue of establishing a compensation system for victims of 
wrk-related accidents in Ontario. Further, the CMA was 
istrumental in proposing and endorsing a voluntary expe- 
nce rating plan, which has been in existence since 1953 
dis currently administered by the board. 

_ Workers’ compensation has been and continues to be a 
iority issue for manufacturers. The CMA has always 
sessed the need for efficient management of the system 
such a way as to ensure that as much of the money as 
'ssible would be devoted to compensation for accident 
\otims rather than for administration. It has always been 
cr position that the procedure for adjudicating claims 
ould be simple in order to minimize friction between 
iployers and employees. We must do all we can to pre- 
\nt accidents; however, when an accident does occur, we 
just do all we can to ensure that the worker returns to the 
\rkplace as quickly as possible. 

. For the last five years the workers’ compensation sys- 
in has been in a constant state of change. Legislative 
aendments such as Bill 101 and Bill 162; organizational 
(anges such as the ISUs; the new on-line payment system 
lown as the workers’ benefit system and the on-line sys- 
im for storage of files known as imaging, are all contrib- 
ling factors to the constant changes the board has been 
(periencing. These factors, coupled with the vast number 
( strategies implemented—medical and vocational reha- 
llitation are examples—have resulted in ongoing disrup- 
ons in terms of functioning of the system. For service 
‘livery in general, and the adjudication process in partic- 
ar, the impact has been inequality and inconsistency of 
ljudication. 

_ We would like to just go through some of the major 
‘oblems we or our members have experienced and pro- 
se some recommendations. 

_ The first one is with regard to telephone communica- 
‘ns. This is the most expedient method of providing and 
‘ceiving information. However, with the introduction of 
€ voice mail phone systems, the result has been the in- 
yility to either immediately access the claims adjudicator 
* to have access to the adjudicator at any point. In cases 
here files are handled by a night-shift worker, it is impos- 
ble to have any communication with the adjudicator at all 
aring the day, or access anyone who could or would be 
dle to deal with the concerns being expressed. 

_ The experience of a majority of our members has been 
iat phone calls are not returned within the 24- to 48-hour 
eriod or are not returned at all in some instances. In those 
ases where there may be a call back, the result is a call 
ack from a case assistant, who for the most part is not 
imiliar with the contents of the claim or is not in a posi- 
on to answer the questions put to them. The result is the 


referral of the call to the claims adjudicator for handling. 
In terms of Service delivery, the result is a further two-day 
delay in receiving a reply. The problem is applicable to 
both the adjudication staff as well as the management staff. 
The use of answering systems also results in the creation 
of a backlog of calls to be returned. 

We therefore recommend direct accessibility to claims 
adjudicators. It is also important that the client public have 
access to management staff in cases where there is concern 
about the delivery of service. 

Management staff must be required to intervene in 
cases brought to their attention and should provide the 
stakeholder with a reply. The removal of the new phone 
system is an option to be considered. In the alternative, a 
system must be implemented to ensure that calls are re- 
turned by the adjudicator within a 24-hour period. 

Written communication is a most often utilized form of 
communicating concerns or objections regarding a file. 
However, objections and/or concerns put forth are neither 
acknowledged nor replied to. Most often, the reply re- 
ceived is a standard computer-issued form letter which 
simply advises of the approval of the claim. 

We therefore recommend that a system be imple- 
mented that would require the immediate issuance of an 
acknowledgement of the correspondence within 24 hours 
of receiving the letter. A further letter of explanation 
should be issued within a reasonable time frame thereafter, 
outlining the inquiries being conducted to address the is- 
sues raised in the correspondence, and a time frame when 
a complete explanation could be received. It is also imper- 
ative that this function be overseen by a member of the 
management staff to ensure its application. 

With regard to case assistants, case assistants are being 
utilized to aid claims adjudicators in their adjudicative 
functions. The lack of proper training of these assistants 
has resulted in a low-level knowledge base, and in many 
cases they are unable to deal with specifics regarding a 
claim file, which could lead one to suspect that their func- 
tion is clerical in nature, consisting of returning telephone 
calls and other clerical duties. 

We therefore recommend that the position of case assis- 
tants be revisited with the view of the possible elimination of 
these positions. The board should, however, assess the 
knowledge base of those currently in the positions to deter- 
mine their suitability as trainees for positions in adjudication. 

Decision-making and the communication of decisions: 
Decision-making is, naturally, integral to the adjudication 
process. However, the provision of full explanations re- 
garding entitlement decisions and, in particular, replies to 
specific concerns submitted, are not always provided as a 
course of action. In those cases where one is provided, it is 
received one to two months after the decision has been 
rendered and does not always address the concerns raised. 

We therefore recommend that all concerns submitted 
be addressed, verbally and in writing. Letters of explana- 
tion should specifically outline the concerns submitted, the 
board policy and the criteria to be met, and why the deci- 
sion either complies or does not comply with the policy 
and/or criteria. Written replies should be provided for all 
decisions rendered. In cases where there is a delay in 
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rendering a decision, all parties in a claim should be kept 
apprised of the reasons for any delays incurred. A quality 
control system must be implemented to ensure that there is 
compliance to this requirement. 

Sound adjudication decisions can only be rendered 
with an expert knowledge of the act as well as the policies 
and criteria established to administer the act. However, the 
introduction of extended work hours has resulted in the 
advancement of much less experienced personnel to tech- 
nical adviser and manager positions during the night shifts. 

We therefore recommend that those in senior positions 
have the necessary experience and expert knowledge to 
assume the more senior positions. Advancement of indi- 
viduals should not be the result of failing to receive the 
suitable applicants. Efforts should be made to ensure that 
the more qualified are advanced to the positions. 

With regard to case loads, in order to render logical 
decisions it is essential that the number of files being han- 
dled are of a manageable size. We therefore recommend 
that the case load sizes range between 100 to 125 at the 
entitlement adjudication stage, and a more reasonable level 
at the benefits adjudication level. 

Appeals: All decisions rendered are open to appeal. 
However, coupled with the delay in receiving a written 
decision is the delay encountered in the referral of the file 
through the various levels of appeal. We therefore recom- 
mend that the process be structured so as to not only facili- 
tate release of the claim file documents on a more timely 
basis than is currently used, but also to expedite referral of 
the files through the various levels of appeal. A time period 
of one year to have a file reach the final internal level of 
appeal is unacceptable. A file should be before a decision 
review specialist, at the very latest, three months post-orig- 
inal decision. A hearings officer should be scheduled 
within one month from the date of the decision review 
specialist’s decision, and a hearings officer decision should 
be rendered within one month from the date of the hearing. 

Operational policy manual: It is essential that a reference 
manual be available which provides specific guidance on 
both board policy as well as procedures for implementing the 
policy. However, the new operational policy manual provides 
very little in the way of procedures and guidelines. As well, 
the manual updates resulting from changes of the board pol- 
icy are not available for distribution until months after the 
changes have been implemented. 

We therefore recommend that updates to the manual be 
made available on a more timely basis. More important, 
the manual should provide more specifics in terms of pro- 
cedures and guidelines. In its current form, the likelihood 
of subjective interpretation of policy and inconsistent ap- 
plication of the policy is greatly increased. 

To conclude, we would like to recommend that a 
value-for-money audit be conducted to ensure that the re- 
sources of the Workers’ Compensation Board are put to 
their best possible use. Resources are not unlimited; there- 
fore they must be used as productively and efficiently as 
possible. A value-for-money audit, in all aspects of 
Workers’ Compensation Board matters, would be a start in 
identifying ways in which resources are not being used 
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properly, and also in recommending what actions shou 
be taken. 

That ends the formal presentation. We would | 
pleased to entertain any questions that the committ 
might have. 


Mr Waters: You deal with compensation all acro 
the province, I think, do you not, or your group? I w, 
wondering, with the new technology that has been plac 
in some areas, do you see any change? Do you see that it, 
going to help? Because it does not seem to matter wheth, 
we have the injured worker, labour or management peop, 
here; we seem to have the same type of thing. I was ju, 
wondering, from your perspective, if you have seen a 
change with the new technology that is in place. 


Mr Howcroft: By the new technology, do you me, 
the imaging? 
Mr Waters: Yes. | 
Mr Howcroft: To my knowledge, that has some ben’ 


fits in limited areas, but I think there are a lot of probler| 
associated with the imaging. We have heard a lot of co. 
cerns expressed about how well that system is going i 
work and how well it is currently working. It is leadin. 
edge technology and I think it has to be proven how effe 
tive it is going to be. It might take several years before th 
has been demonstrated. 
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Ms Marchese: As well, I was going to add that t 
imaging is only available for post-Bill 162 claims anyw 
So it is not available for the older claims. There are a gre, 
many problems with the older claims, if you look at the! 
in terms of volume especially. Those are the ones, in terr’ 
of the problems with communication, that you have ft! 
most problems with because you have the most issues th: 
deal with. The imaging deals with relatively thin files rig. 


| 


now. 


Mr Waters: You were here during the previous pr 
sentation, I assume. Looking at that and form 7, I kno, 
from my past experience that one of my employers sa 
the same thing, that it was going to question every clait 
Could you give us some reasons why employers are doi, 
that? Personally, I do not believe that it is so much tl 
employer-employee relationship; I think it is frustration 


would just like you to clarify some of that. 


Ms Fiorentino: From an employer perspective, I c 
honestly say we have only ever checked off that square 
we felt it was really necessary and felt that the claim w. 
not work-related and did have proof of that fact. It isn 
just a matter of checking off the square. You do have © 
provide a letter before they will even start the investig 
tion. We found that by checking off that square, nothing 
done; the claim is still processed. But we always attat 
some kind of letter explaining our reasons for possib. 
wanting the claim denied. 


| 
} 


\ 
j 


Mr Howcroft: Most employers want to ensure th’ 
the workers who are injured in their workplaces get cor’ 
| 


pensation as soon as possible. Many of the membe: 
whom I deal with assist their members to make sure thi 
do get the benefits as soon as possible. 
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Mr Waters: I have asked the other side and now I will 
« you. How do you feel about the legalities of dealing 
th the board? Do you find that it is wrapping itself up 
) much in legalese and not actually fulfilling its man- 
te, making it a little more difficult for your client? 


| Mr Howcroft: It is very difficult for our members at 
's time. It is very legalistic. I heard the comment that was 
ade previously, and a lot of our members would agree 
th that. Employers do not appreciate having to go out 
d retain a lawyer to have a workers’ compensation issue 
ttled. It is very expensive for them to do that and it is a 
‘ta benefit to the system. 


' Mr Lessard: I just wondered if you could make some 
ftther comments about what you mean by a value-for- 
mney audit. Could you give us some recommendations 
( what you think that means, what you would hope to 
ecomplish as a result of that? We have heard previously 
fat it might be helpful to have a consulting firm review 
rvice delivery. Is that something you have in mind by 
fat recommendation? 


' Mr Howcroft: Have a consultant look at the provision 
( services, the revenue side, all aspects of the Workers’ 
mpensation Board. The Workers’ Compensation Board 
ian enormous structure. There are thousands of employ- 
«s. It deals with billions of dollars in assessments, a 
jultibillion-dollar investment portfolio. We feel that all 
pects of the Workers’ Compensation Board should be put 
uder the scrutiny of an independent consultant who could 
® a complete audit and make recommendations as to 
here funds would best be utilized, what should not be 
one, what improvements could be made to the provision 
( services and in the administration of the Workers’ Com- 


pnsation Board. 


| Mr Lessard: Has that ever been done, to your 
howledge? 

' Mr Howcroft: I believe there have been some audits 
one several years ago, but I do not know how much 
‘tion was taken, if any, from those results. But I think 
‘ere have been enough changes in the last five or six 
ars that would warrant another audit being conducted. 


_ Mr Lessard: I have not have an opportunity to look 
‘rough the recommendations that you made previously, 
it can you point out some of the major ones you may 
ive made that have not received any attention or have not 


sen acted upon? 


| Mr Howcroft: You mean in the Facing New Realities 
aper? 

| Mr Lessard: Yes. 

_ Mr Howcroft: One of the major issues is the un- 
inded liability. That has continued to escalate and that is 
omething that has to be addressed immediately. It is over 
9 billion now, I understand, and it cannot continue to 
\crease. We have to take action now and a value-for- 
ioney audit would look at that aspect. We also have pro- 
osed that the vocational rehabilitation be implemented as 
don as possible. I know Bill 162 was to address that, but a 
tt of the vocational rehabilitation sections are not being 


implemented as envisioned. That is something that also 
has to be addressed. 


Mr Offer: Thank you for your presentation. I have a 
question around the whole issue of case assistants. In your 
presentation, I think you have recommended clearly that 
you would like the case assistants to be eliminated. My 
question is whether you come to that conclusion as a result 
of a lack of training or something else. I am wondering if 
you might want to share with us the reason why you would 
advocate the elimination of case assistants. 


Mr Howcroft: I think it is twofold. The lack of train- 
ing is one problem. It is also, what exactly are they doing? 
Is it an effective use of those resources? Adjudicators are 
the ones who will be making the decisions. The assistants 
try to help out, but all they can do is return a call and say: 
“The adjudicator is too busy to speak to you right now. I 
don’t know the answer. I can’t help you but I’ll pass on 
your concern.” You are just creating more work for people. 
Again, it is not the best or the most effective way to utilize 
resources. 


Mr Offer: That answer is, I would suggest, quite con- 
sistent with your final recommendation of the need for a 
value-for-money audit with a view to seeing if the dollars 
are well spent in terms of case assistance. Or do you feel it 
is more important that there be more adjudicators as a 
result? 


Mr Howcroft: It may be that the resources should be 
allocated in that area. Perhaps having more and better- 
trained adjudicators would help to address the problem. 


Ms Marchese: The whole purpose of the case assis- 
tant was to assist in the adjudication process by simply 
returning calls. It is not really performing in the manner it 
was established to. In that way again, as Ian said, you have 
to revisit the issue of the number of adjudicators. If it is 
simply a clerical job, should you be spending the money 
on the case assistants or should you in fact be concentrat- 
ing on better training for claims adjudicators or trainees for 
the claims adjudication process? 

Mr Offer: I am trying to get an understanding and 
your response is certainly helpful in that regard. One of the 
things I heard earlier in terms of this question of a value- 
for-money audit—it is not the first time it has been brought 
forward—is that maybe it would not be necessary to have 
any change, that we keep the system without change, let 
those who are involved in the system now get accustomed 
to some of the new responsibilities and then potentially, 
somewhere down the line, within a short of period of time, 
a year or so, a value-for-money audit be instituted, but 
only after there has been no change, allowing people to get 
accustomed to the new responsibility, the new manage- 
ment of the system. As a result, a value-for-money audit 
might be even more definitive in its final analysis. 

I am wondering if you see the need for a value-for- 
money audit now. I would like to ask almost—if I can 
sneak in a couple other questions—what do you think it 
might show? Does the Provincial Auditor not have the 
authority or the ability to do a value-for-money audit? I 
snuck in three. 
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Mr Howcroft: I believe he has the authority. I do not 
know when or if he has done one recently. 


Mr Offer: Do you think that would be a logical and 
acceptable institution to do this type of audit or are you 
thinking of somebody else, something outside? 


Mr Howcroft: We had envisioned a more indepen- 
dent one than the Provincial Auditor, to do one more in 
depth than what the Provincial Auditor would do, to look 
at all aspects, not just the finances but the whole thing, to 
make sure we are getting value for money. 

There has been a lot of change at the Workers’ Com- 
pensation Board over the last several years and we are not 
proposing that this change be increased again right now. 
There should be a time to let the new chair and the new 
vice-chair deal with the problems that are there and try and 
get some semblance of order. 

However, I think you can start with the process of a 
value-for-money audit right away. You do not have to say, 
“We want it in three months so we can implement those 
changes.” You start having tenders come in, you look at 
the problem, you set a mandate for the independent audi- 
tor. They can do the report, which would take quite a 
while. By the time the report is complete and finalized, 
your year probably would have gone by. I am not saying 
the changes should be ready to go in a year, but there 
should be some time to get a semblance of order there. 
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Mr Waters: I have asked this before, not today, but it 
is a question that I like to ask every so often. How often 
are you people consulted when the board goes to make 
changes? Are you ever consulted in advance? 


Mr Howcroft: I guess it depends on how you define 
consultation. If you call inviting us in for an information 
session consultation, we are consulted quite regularly. 
However, if it is being given the opportunity to have 
meaningful impact, then I would say we are not consulted 
all that often. That is a problem at the Workers’ Compensa- 
tion Board and at the Ministry of Labour. 


Mr Waters: Okay. Another question I have is decen- 
tralization. The board has been going through that. Do you 
feel that it is a worthwhile thing to decentralize a lot of the 
functions of the board, or do you think they should stay 
primarily at 2 Bloor East? 


Ms Fiorentino: I find that with a lot of the decentral- 
ization comes a lot of inconsistencies from one office to 
another. Having one employer trying to deal with all these 
different locations does cause a lot more problems and a 
lot more time constraint as well. 


Mr Waters: One last question—I promise it is the 
last. The delays, backlogs, inconsistencies in policy and all 
of those things that you have mentioned—what do you 
think they are costing your group, the people you repre- 
sent, in a year? 


Ms Fiorentino: From an employer perspective or an 
employee perspective? I represent not just the employer 


but a lot of our employees as well in helping them get their 
claims accepted and expedited. 


Mr Waters: Either or both. I would not mind hearir 
actually, from the employer and the employee perspectiv: 


Ms Fiorentino: From an employee side, there is 0 
employee who has been trying to get a claim adjudicat 
from last November, and it has taken six months for me 
even receive that decision. In the interim, we had no stat’ 
reports whatsoever from the board, so we had no id’ 
where this claim was and why it was taking so long. A] 
of the communication just is not happening. 

i 


Mr Waters: In essence, that person has lost wages f' 
that length of time. 





Ms Fiorentino: In our case, we continue to pay o 


| 
employees, but unfortunately this one employee had | 
make a decision whether he wanted to retire. There was’ 
time limit, and he was hoping to have received this dec 
sion before he had to make that decision. Unfortunatel 
even with my help, we just could not get the decision ai! 
quicker. I think most of that was due to a lot of the tur! 
over. I went through three adjudicators and two assistar’ 
within that time period, each time starting all over agai’ 
having them look at the entire claim all over again and ; 
on. A lot of it does have to do with the new adjudicato! 


coming in, no experience, and the turnover. 


Mr Waters: From the employers side, what do yo 
think the cost is? : 


Ms Fiorentino: In what sense? 


Mr Waters: Well, let’s say the Canadian Manufactu 
ers Association. You represent a very large group of pe, 
ple. What do you think it would cost, in dollars, all of th) 
backlog, not only in the human tragedy part, where peop. 
are going without money to survive, but what does it cc. 


the other side? There must be a cost there. | 


Mr Howcroft: Sorry. It is almost impossible to qua’ 
tify, when you take into account the thousands of perso. 
years that are lost in just dealing with this enormol, 
bureaucracy up at Yonge and Bloor. You just really cann, 
put a figure on how much time is lost, etc. There are ju’ 


too many people dealing with the workers’ compensati¢ 
system to actually quantify it. 


| 
Mr Klopp: But it is real? 
Mr Howcroft: Very real. 

| 


Mr Waters: That was partially what I wanted to try 
get out. 


The Chair: Thank you for your time this afternoo’ 
for your contribution to this hearing process. It is a ve" 
limited process, a maximum of 12 hours that can be ded, 
cated to hearing from people, engaging in debate and di. 
cussion within the committee and then preparing a repov 
So it is compressed, but your contribution has been a sij. 
nificant one and we thank you for coming, all of us. | 


Mr Howcroft: Thank you very much. We are glad vi 
could make it on the witness listing. 


The Chair: No problem. | 
Mr Howcroft: Well, almost no problem. | 
The Chair: This is another case of subpoena envy,\ 
suppose. i 
) 

" 
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COUNCIL OF ONTARIO CONSTRUCTION 

: ASSOCIATIONS 

The Chair: The Council of Ontario Construction As- 
iations. Please tell us who you are. We want to hear 
you and then have a chance and some opportunity to 
< with you about what you have got to say. 


‘Mr Frame: My name is David Frame. I am executive 
e-president, Council of Ontario Construction Associa- 
jas. To my immediate right is Marcelle Priestly, assistant 
i director, Ellis-Don Construction, and a member of 
yy WCB committee. To her immediate right is Carmer 
yeica, manager, corporate risk and employee programs, 
ickie Brothers, and chairman of our WCB committee. I 
Il ask Mr Sweica to read into the record our submission. 











| Mr Sweica: The Council of Ontario Construction As- 
siations, or COCA, as it is known, is pleased to have an 
Betunity to meet with the resources development com- 
ttee today to share our experience on the issue of ser- 
es being provided by the Workers’ Compensation Board 
(workers and employers in Ontario. 

| COCA represents 47 construction, trade and local 
ixed-trade associations throughout the province. Our in- 
istry is Ontario’s largest, with a total number of employ- 
1 over 46,000, generating in excess of 580,000 jobs and 
3 billion annually to the province’s economy in 1989. 

_ The council is very active on numerous provincial, leg- 
ative and regulatory issues on behalf of construction 
ners. These include many labour, environment, taxation 
id legal issues, such as the Construction Lien Act, etc, 
it the issue of workers’ compensation, year in and year 
t, is the most demanding on both the staff and volunteers 
Jour council. 

_I might mention that both Marcelle and myself are vol- 
\teers in this issue. 

| The WCB system, as operated in Ontario, is very com- 
ex, and both workers and employers regularly need a lot 
‘help, direction and information to be able to guide them 
ough the maze. 

| We have had an opportunity to review earlier submis- 
ons from construction trade unions, Locals 27 and 183. 
'e certainly agree with their general conclusions that ser- 
ice levels in the board are totally unacceptable and the 
‘stem must become more responsive to the needs of the 
ient groups. | 

Please do not interpret these concerns to mean that the 
ick of service raises doubts about the quality of the staff 
‘the board. On the contrary, the personnel are always 
edicated and eager to provide quality service and solve 
ar problems. However, for reasons I will talk about 
iortly, they are hamstrung in being able to do the job they 
‘ould like to do. 

The construction industry has very specific needs in 
yercoming some of our WCB problems. The industry, 
oth management and labour, has worked very hard to 
2velop systems of safety procedures to reduce and control 
xcidents and thereby reduce the industry’s dependence on 
CB compensation. As you can see from chart A at the 
ack of your presentation folders, the industry has made 
ibstantial improvements to reduce lost-time injuries by 












over 45% over the past 20 years. However, we still have 
some substantial problems. 

Lost-time injuries in the construction industry tend to 
have a persistency of duration almost twice as long as 
those of other industries, and that is shown on chart B. Our 
research indicates that our injuries are of a similar rate of 
severity, but construction’s short-term duration of jobs in 
the industry and lack of light or modified duty positions 
often block immediate reinstatement. It is our hope that we 
will soon be able to start to make substantial improve- 
ments when the construction reinstatement regulation is 
implemented, probably later on this summer. This regula- 
tion, as developed by labour and management working 
through the WCB, will establish standards for reinstate- 
ment in the construction industry. 

However, more work has to be done in terms of being 
able to accommodate injured workers who cannot return to 
their pre-accident position. It is our hope that the construc- 
tion ISU will be given the resources to develop expertise 
in accommodation of injured construction workers into 
new employment opportunities. 
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We strongly believe in the essential reforms as put for- 
ward in Bill 162, particularly the vocational rehabilitation 
requirements which require management, labour and the 
board to work together to ensure early and timely place- 
ment back into the workforce. We are, however, extremely 
concerned that the board has not been able to meet its 
obligations on rehabilitation and communication and that, 
as a result, workers are losing important opportunities and 
employers are being assessed huge costs via awards on 
wage-loss provisions of the bill. This cannot continue. Bill 
162 will only work if the board operates as a communica- 
tions co-ordinator with the worker, employer, doctor and 
vocational rehabilitation. If all of these operate indepen- 
dently, or one does not work at all, the essential elements 
of Bill 162 will be lost. Workers will lose important oppor- 
tunities for employment and employers’ costs will run out 
of control. 

Construction employers have experienced extremely 
high increases in WCB costs over the past 10 years. Chart 
C will indicate that these costs have soared over 300%, 
despite the significant reduction in accident frequency. Be- 
cause of the impacts of a higher assessable wage through 
Bill 162, these costs will continue to climb as most of our 
members will pay an 18% to 20% increase in costs in 
1992. If the board continues to fail to provide proper sup- 


‘port to injured workers and properly implement the re- 


quirements under Bill 162, the costs will increase even 
more severely. Our workers deserve better and industry, 
particularly in economic times like these, simply does not 
have the resources to continue to pay for a system that 
costs more and delivers less. 

This is an example of legislation or policies being de- 
veloped only for the board to have significant problems in 
implementing them properly. We believe the reason for 
this failure is the significant stress that the whole of the 
WCB has been under since the implementation of Bill 101 
in 1985. In the past six years, the workers’ compensation 
legislation has been substantially overhauled, through Bill 


R-158 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT j 











101 and Bill 162, and, perhaps even more important, the 
WCB operations have been totally restructured so that the 
organization retains little resemblance to what it was only 
a few years ago. 

These changes include, among others, the 1986 com- 
plete realignment of the WCB senior management posi- 
tions and creation of three vice-president positions; the 
1987 complete overhaul of service delivery systems, 
which included many new management roles at all levels; 
the 1988 implementation of the new claims adjudication 
structure through the nine ISUs; the implementation in 
1989 of vocational rehabilitation strategies and medical 
claims adjudication; and the 1990 recreation of seven divi- 
sions with seven vice-presidents and the implementation 
of Bill 162’s overhaul of benefits and pension systems. 

We are convinced that these overwhelming changes, 
combined with extensive new automated systems and nu- 
merous policy and operational changes, have made it virtu- 
ally impossible for the board to provide expected levels of 
service. The implementation of new imaging systems 
alone has caused incredible upheaval and has given little 
opportunity for legislative and regulatory changes to be 
substantially implemented. 

It is vital at this time that new management shift gears 
by slowing down or temporarily stopping development 
and implementation of comprehensive new policies and 
procedures so that time and resources may be given to the 
staff to deal with the current responsibilities and imple- 
mentation of acceptable service levels. Further legislative, 
technical or massive personnel changes at the board can 
only work to further delay the establishment of required 
service levels. Administrators need this opportunity now 
and the worse thing we could do is to propose more 
changes. 

The minister has recently appointed Mr Di Santo and 
Mr King as chairman and vice-chairman. Clearly they 
must be given a mandate at this time to determine where 
the problems lie and how they will act to alleviate them. 
We recommend that this committee, rather than give a 
long list of recommendations for change, indicate to the 
board where service levels are inadequate and simply di- 
rect them to go out and improve these systems. Certainly 
this is the best vote of confidence we can give to the new 
administration. Mr Di Santo and Mr King could also be 
aided by a thorough technical analysis of the board’s prac- 
tices and systems. 

As already recommended by the Employers’ Council 
on Workers’ Compensation, we recommend that the gov- 
ermment undertake a complete assessment of the board’s 
financial and service operation in the form of a value-for- 
money audit by the Provincial Auditor. Such a report 
would be extremely valuable for the board in producing a 
broad evaluation of its full operation. While other, less 
extensive audits have been undertaken by the Provincial 
Auditor on the WCB, none has been commissioned in the 
last seven years and certainly none has been as extensive 
as this. The value-for-money audit will “assess compo- 
nents of the management function related to economy, effi- 
ciency and procedures to measure effectiveness” through 
the whole of the operation. 


Huge increases in funding have alarmed and shock; 
employers, while worker discontent with the system || 
grown. Such an audit will provide the administrators 4 
direction as to how to better provide service while mak: 
more effective use of funds. We strongly commend 
the resources development committee fully consider r' 
ommending a full value-for-money audit in your report. 

Thank you, Mr Chairman and members of the comn 
tee, for your consideration of our report. I hope we he: 
some time to pursue in more detail some of the points ; 


have brought up. 


Mr Wood: Thank you for your presentation. I see ' 


on page 5 you are critical of Bill 101 and Bill 162, wh 
were put into place over the last five years, especia) 
since 1985. I am just wondering, first of all, if ma 
changes should be made to those particular bills to me} 
them more effective as service to the clients. \ 


Mr Sweica: Actually, we are not criticizing 101 ' 
162. We are all for them. The thing is the way they .; 
being implemented. 4 


Mr Wood: The previous presenters mentioned the ft 
that even though a claim is being held up, the employs 


keeps on paying the wages. What period of time do J 






think an injured worker should have to go without a 
money coming in from either the employer or from iy 
WCB? What would be a fair period of time? We hear tit 
some of the claims go on for three months, four mont, 
six months or a year. I know a lot of people go fri 
payday to payday. I am wondering what you think woil 
be fair or if the employer should be paying the wages. 
1730 q 
Mr Frame: I think the problem really is related) 
adjudication of these claims. Surely the answer is not) 
say the worker can only go X amount of time, becat’ 
some workers obviously could go longer than others. I ) 
not think any should have to go any extended length ‘ 
time. But what you should do instead is make sure t); 
adjudication services and systems are there so that the 
are not held up anywhere near as long as they are rij’ 
now in some cases. I think that is the key: proper adjudiv’ 
tion on the front lines rather than making some sort | 
artificial determination in these cases. 


Mr Sweica: If I may make a comment, Mr Chaial 
I know of a large insurance company whose turnarou, 
time on claims is 10 working days. Now, if the board cot 
get to that level, I think everybody would be happy, | 
cause that is not out of the question. 


Mr Wood: Just as a follow-up as well—and it was 1) 
part of your presentation—but one of the previous p| 
senters presented a letter saying that the doctors and {| 
chiropractors are fed up with the system, that apparen | 
they are not getting their claims paid either, and they i 
refusing to treat the workers who are being injured. I<, 
sure this is going to have an effect, especially on the co 
struction industry, if a person is off and not being treat 
How would you feel about comments like that which i 


being brought forward at this time? 
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Mr Sweica: That may have been true in the past, but I 
erstand that the Workers’ Compensation Board has 
ged its procedure of paying doctors now. The doctors 
being paid by OHIP and it has nothing to do with 
‘kers’ compensation. The costs roll through, mind you. 


Mr Wood: This is a letter that I saw on 19 March— 


Mr Sweica: That is a fairly recent change in the last 
onths. 


Mr Wood: Okay, 19 March was the date of the letter, 
lieve. 


Mr Klopp: You said here on page 7 that rather than 
g a lot of studies, just make some recommendations 
changes. One that seems to have come through a lot 
been the assistant adjudicator. Many of the groups 
e said, either get rid of them or put them on full time. 
uld you see that as an example of a fair recommenda- 
to give to Mr Di Santo to go on with rather than have 
studied to death? 


‘Mr Frame: We have heard this recommendation and 
ertainly should be looked at. I guess what we are also 
ing is give Mr King and Mr Di Santo the flexibility to 
fin and look at the organization, take the recommenda- 
is they are hearing—take a look at that one, because 
| are right, it is being mentioned; I have heard it men- 
ied by two or three other groups—and let them decide 
‘themselves if that would deliver better service, better 
grams. 


Mr Klopp: I think the value-for-money audit, as 
(aeone pointed out, is something that you start today but 
ft is going to be done right it is going to take about a 
(rt. That would maybe be one of the things that could 
ye them an opportunity if they want to flex their muscle. 


i have heard it from so many different groups. 


| 


/Mr Lessard: You have indicated that the compensation 
1 em is very complex for both workers and employers. Has 
body made any recommendations like that, specifically 
vat could be done to make things less complex? 

‘Mr Sweica: I think we have an ongoing dialogue with 
I board and some of their administrators, and invariably 
are meeting once a month or twice a month or some- 
lag, and these issues are being brought up. I might men- 
in that, as you probably all know, the construction 
I2grated service unit is dedicated to construction, and the 
y one in Ontario. We have had very good dialogue with 
Ht particular unit. We have done some training for some 
ythe adjudicators from the employers’ side. Labour has 
11e some education from the workers’ side, labour’s side. 
); find that with the turnover, this has to be an ongoing 
Ing, and they are looking at it again, so we are going to 
) dialoguing with the construction ISU to improve the 
lation. 


'Mr Frame: If I could follow up on that question, | 
yess one of the problems is that every time there are 
islative amendments, by their very nature they tend to 
x more of the system, put more demands on the board. 
le board responds by developing more systems, more 
jlicies, more procedures, which tend to make it more 















| 





complex. That is part of the problem; there have been a lot 
of changes. 

Mr Lessard: And that is why you are suggesting we 
should maybe let things continue. We can audit them, but not 
introduce any dramatic changes before we give it a chance to 
see how things turn out with the new chairperson. 


Ms Priestly: We are not that discontented with the 
legislation, the regulations or even the policy, but what 
disturbs us is that frequently the suggestion is made that, 
“If it’s not working, let’s change it,” instead of the first, 
primary question, which ought to be, “If it’s not working, 
how can we make it work?” 

We feel that first basic step has been overlooked in the 
system constantly for the past 10 years and we are saying: 
“Okay, now is the time. We are absolutely swamped with 
procedures and we are absolutely swamped with policies. 
Please don’t give us any more. Let’s just see if we can 
make this thing work now.” 


Mr Lessard: Your own industry has made efforts to 
develop safety procedures to reduce your dependence on 
workers’ compensation. I know nobody would disagree 
that is a worthwhile goal. Is this something you have 
worked with the compensation board to try and achieve, or 
is this something you have done independently? If you 
have done it independently, do you think it is an area where 
the workers’ compensation system could have some role to 
help you make changes to bring in safer procedures? 

Ms Priestly: I think the workers’ compensation sys- 
tem has already done that through Workwell. 

Mr Frame: I think there are a great number of rea- 
sons why the industry has changed. Without a doubt, costs 
related to WCB combined with experience rating CAD-7, 
which has been in place for about six years now, have 
given employers the ability to better control the costs of 
their accidents. It is the work in part of the board and in 
part of the construction safety association, employers’ 
groups and unions. There has been a bigger awareness of 
the costs of accidents: not just the monetary costs but the 
costs in terms of pain and suffering as well. I think every- 
body has responded to make the industry safer. 

Mr Offer: I think all the previous questions and cer- 
tainly the responses have addressed the issue in one way or 
another as to what it is you want or hope this committee 
might do after we finish our investigation and write our 
report. What I am hearing is that we should not be, at this 
point, as concerned with making it eight days, seven days 
or 11 months or 10 months, although they are all worthy 
things that we want to work for. 

I am sensing from your presentation that what you are 
saying is that the focus of our report maybe should be a 
value-for-money audit. Let that take place, let that start to 
be used to uncover the focuses that will be later on exam- 
ined to really have a fundamental impact in making the 
system work the way we all hope it will work. I just won- 
der if you might want to comment. 

Mr Sweica: That is basically what we are saying. In 
other words, let’s sit back from this thing and take a little 
breather and let’s get this thing going properly. Because it 
seems, as we have mentioned in our dissertation, it is just a 
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complete change, change, change, change, and you cannot 
do it. Even in private industry, you cannot do it. You have 
to sit back and let the thing digest. 


Mr Frame: We are not saying all the systems that are 
there are right, but what we are saying is that the new 
administrators have to come in and make that evaluation; 
what is working, what could be made to work better and 
what maybe is not going to work. Then they can take an 
Opportunity to use tools like a value-for-money audit to 
make it right. 


1740 


Mr Jordan: | thank you for your presentation. I see a 
bit of a contradiction here. “Leave the status quo; leave it 
alone. Let the new people work at it for a while and see 
what falls into place.” But you also say that we “should 
indicate to the board where service levels are inadequate 
and simply direct them to go out and improve these sys- 
tems.” In light of that, the adjudicators throughout the 
whole discussion here come across as being understaffed, 
that the assistant is more of a blockage between the adjudi- 
cator and the person directly involved when he phones in, 
and in other cases. So instead of having, for example, 300 
adjudicators, perhaps we should have 600, or just using 
these figures, instead of his having 300 files ahead of him, 
cut it in half. Let that happen and then do a value study. I 
do not think you need any study to see that there is an 
overload of work for the people there. 


Mr Sweica: I do not know whether it is the case that 
more people are going to do the job better. They are all 
crowded and sitting on top of each other now. How can 
you put another 300 in some of the areas? 


Mr Jordan: Now we are turning and saying it is a 
space problem. 


Mr Sweica: No, I am not saying that. 


Ms Priestly: I think what we are saying is that a 
value-for-money audit will help to determine those things. 
Perhaps the issue is partly space, or adjudicators’ pay, or 
adjudicators’ vacation pay or the level of training they are 
receiving. I do not think we can step back and guess which 
one of these things it is. A value-for-money audit is going 
to help us identify the components of adjudication, be it 
the quantity area, the case load, assistance, that they need 
two phones, whatever it is. Let’s find out what it is before 
we Start investing a lot of money, guessing what it might 
be and trying to rectify it. 


Mr Huget: Just briefly, several presenting groups 
have mentioned the value-for-money audit, and I think Mr 
Jordan’s point is quite valid. Many other groups have men- 
tioned a shortage in staff, the case load and all those other 
things. When you talk about a value-for-money audit and 
you look at service to a client, how do you make the con- 
nection? In other words, if someone has been waiting a 
long period of time to get a workmen’s compensation 
claim dealt with, how does this value-for-money audit ad- 
dress that person’s problem? Define for me this value-for- 
money audit phrase. It is sort of a buzzword in this 
committee because at least four or five groups have 
brought it forward. But there has to be more to it than that 
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and I think there needs to be some explanation of | 
value-for-money thing. 

Mr Frame: If you would like, I could supply the ec 
mittee with more information about a value-for-m 
audit. Very briefly, we quoted a sentence from the ss 
tion of the auditor explaining a value-for-money audit. ] 
quoted near the bottom of page 8 where it is described: 
“assess components of the management function relatec: 
economy, efficiency and procedures to measure effecti. 
ness.” Where that relates to your problem of how com: 
is taking for ever for somebody to get service at the bog’ 
the problem is that the board is a very big bureaucracy ‘ 
there are thousands of employees there, most of whom ; 
to provide service. 

If you look at the systems the board has in place é 
the persons it has in place, in theory it should have : 
personnel and the systems to provide a fairly high level; 
service. Obviously we know they are not. So we are say 
there are obviously systems problems and maybe one: 
those systems problems is that they have only 300 peo: 
in the front-line adjudication when they should have 5) 
for instance, that they do not need those other 200 peo: 
somewhere else and they should be moved, or they sho: 
reallocate resources. ) 

What we are saying is that rather than throw m: 
resources where it appears they need more resources, Ie 
take a look at the whole body, at the whole workings of : 
board and find out where it is not working and realloc: 
those resources or ask the audit to suggest where resouri: 
should be reallocated to make it work. 


Mr Huget: Would I be correct in assuming that > 
are looking, really, at a productivity-efficiency sort f 
situation as being the main thrust of that? | 


Mr Frame: Sure. By efficiency and productivity 51 
are not necessarily saying this employee is inefficient. 41 
are Saying they are not given the proper systems to > 
efficient, perhaps, or perhaps they are not given the proj: 
information or whatever to be able to do their jobs. It is 1 
investigation of all of that. 


Mr Sweica: I might mention that in industry we cal! 
bang for your buck, and that is the same thing. 


Mr Huget: The industry I came out of called it ba: 
for a buck too. When I refer to productivity and efficier’ 
I, of course, do not necessarily get hung up on a Perso 
day-to-day duties, but I would think workplace structu’: 
and management structures and all the rest of those thir: 
have some kind of place in that equation, so it is not jus! 
simple employee productivity issue. But I have a ser: 
that this value-for-money audit refers much more to |. 
productivity-efficiency issues than anything else. 


Mr Wood: Prior to 6 September I worked in indus’ 
for almost 29 years, and I did manage to get hurt one tin 
It ruined my record. Once out of the 28 years, and I v 
off for about five or six weeks. I was always under | 
impression, until I got involved in this and involved in | 
union, that if a person gets hurt in the mill, he goes tos 
the doctor or is taken to the hospital, and the bills are pi 
and he goes on compensation until such time as the doc 
Says he can go back to work. 


ee 
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[ just want to know if you have figures as to what 
ntage you would feel are legitimate claims and what 

« would consider to be people coming into work in the 

ning and claiming that they actually hurt themselves 
ithe job but it happened the day before. Do you have a 
ire on the percentage of those figures? 

Mr Sweica: I do not think I could quantify that. No, it 
sust a guess. 
Mr Frame: I do not think there is any realistic way to 
duce those numbers. 
“Mr Wood: I am doing it myself, I am phoning up the 
yard and they are saying, “I have 200 or 250 claims on 
ry desk.” I say: “I only want you to look at one. Put the 
yer ones aside and look at that particular one.” I find it 
vd to believe there is that much fraud or accusation of 
jud that the workers are not getting their money. Like I 
:d before, as far as I am concerned, you get hurt, you go 
«see the doctor and the doctor sends you back to work, 
:1 you get paid in the meantime. 


Ms Priestly: There is very little incidence of fraud. I 
gually work in industry and I deal with thousands of 





claims, and there is very little fraud. I would have to say 
that 99.9% of the claims are genuine. These days the issues 
are much more complicated. The issue is not whether or 
not you are genuinely sick or disabled; the issue is, is it 
compensable? Is it work-related? And so questions of 
fraud do not even enter into the equation. 

Mr Wood: But the doctor or the specialist really is the 


one who should be making that decision, along with rec- 
ommending to the adjudicator. 


Ms Priestly: Certainly, and doctors have basically had 
very little input into the system so far. Maybe that is some- 
thing a value-for-money audit will point out. 


The Chair: Thank you very much. Thank you, Mr 
Wood. Thank you to the Council of Ontario Construction 
Associations for coming this afternoon, for sharing your 
thoughts with us. You have played an important role in the 
exercise that we are involved in, and we are all apprecia- 
tive of that. 

This meeting is adjourned. 


The committee adjourned at 1749. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


Wednesday 12 June 1991 


The committee met at 1546 in committee room 1. 


WORKERS’ COMPENSATION BOARD 


_ Resuming consideration of the designated matter, pur- 
sant to standing order 123 relating to the Workers’ Com- 
‘nsation Board. 


CANADIAN ASSOCIATION 
| OF REHABILITATION PERSONNEL 
' The Vice-Chair: I would like to call the committee to 
Jer. I guess we are starting off a bit late, so we will move 
“ht into it. The first group is the Canadian Association of 
thabilitation Personnel. Would you please identify your- 
‘if for Hansard? 


Ms Scott: I am Viki Scott. 


Ms Baptiste: I am Barbara Baptiste. I am the president 
‘the Canadian Association of Rehabilitation Personnel. 


The Vice-Chair: The tradition has been so far that 
yu try to have a short presentation, try to keep it as brief 
- possible, and then we move into questions and answers 
( at least allow time at the end for questions and answers 
ipossible. The floor is yours. 


| Ms Baptiste: Okay, I will start. You have asked us to 
idress efficiency of service in the Workers’ Compensation 
bard. Specifically we will be addressing rehabilitation. 

Ms Scott and I wish to congratulate you for allowing 
| to participate, as this is the first time in 21 years that our 


(ganization has been asked to be involved in the legislative 
locess. 

I will briefly review what CARP is, what accreditation 
ad certification are, the definition of rehabilitation, and the 
irpose of vocational rehabilitation as a health and social 
‘rvice program and as a service delivery mechanism. 

' What CARP is not is the Canadian Association of Retired 
‘tsons. That is the other acronym, so we may be changing 
ir acronym. When I saw the headline that CARP mem- 
*rs got lower prescription rates, I was pretty excited, but 
at is not what we are. We are the Canadian Association 
‘Rehabilitation Personnel. It is a 21-year-old, non-profit, 
derally chartered organization, initially organized by voca- 
onal rehabilitation specialists working with the industri- 
ly injured. It now encompasses professionals who work 
‘ith the congenitally, acquired and traumatically disabled. 
- The board is a volunteer board and consists of national 
id provincial boards. Ontario is approximately 50% of 
ie membership of the national board. 

Over the past few years there has been decreased in- 
dlvement of the rehabilitation personnel at the Workers’ 
ompensation Board in CARP. This began with the new 
iting of rehabilitation personnel over the past two to three 
ears. These new rehabilitation case workers do not meet 
le experiential or educational requirements of accredited 
thabilitation workers and most certainly do not meet the 





requirements of certified rehabilitation counsellors. This is 
a major concern of our association. 

I will explain to you what accreditation is and what 
certification is. Accreditation is offered to all CARP members 
who meet the educational and experiential criteria set by 
the national association. This is all gone into in more depth 
in our brief; this is just a review. Certification is more 
involved and includes examination and a code and canon 
of ethics for working with persons with disabilities and 
injuries. I have included, as an exhibit, the code and canon 
of ethics. It invokes greater consumer protection and ac- 
countability by the professionals. Certification was imple- 
mented in Canada in September 1990 and the first exam 
was written in April 1991. Of the many hundreds of reha- 
bilitation personnel at the board, I believe one Workers’ 
Compensation Board worker wrote the exam in Toronto. 

Vocational rehabilitation is an integral part of the health 
care team. Masters’ degrees are offered in vocational reha- 
bilitation in the United States and more and more books are 
solely dedicated to this profession. Vocational rehabilitation 
counsellors have substantial impact on the cost-containment 
portion of an insurance policy, as well as substantial impact 
on the future direction of the life and work of persons with 
disabilities and injuries. Returning an injured worker to his 
pre-injury status of work is intrinsic to the rehabilitation 
service of the Workers’ Compensation Board, and this is 
the process of vocational rehabilitation. 

For a system to be efficient it must also be effective. 
Effectiveness is ensured by the quality of personnel. We 
recommend that all rehabilitation workers within the WCB 
be able to meet the requirements of accreditation and that all 
vocational rehabilitation counsellors meet the requirements 
of certification. 

I should give a definition of rehabilitation. I think it is 
important. It is on page 6, but I will just refer to it to give 
Viki some framework. 

Rehabilitation—and this is looking at the much larger 
picture than vocational rehabilitation—is a facilitative pro- 
cess enabling a person with a limitation to attain useful- 
ness and satisfaction in life. Rehabilitation, then, equalizes 
opportunity for life attainments as a human right and soci- 
etal obligation. Rehabilitation is more than medical and 
vocational. The mandate of rehabilitation is to attain use- 
fulness and satisfaction in life. 

It is the largest component part of insurance systems 
within the US as well as the workers’ compensation boards 
within the US systems. The Canadian system is so far 
behind within the Workers’ Compensation Board that it is 
quite embarrassing even to deal with our counterparts in 
the US. We are asking for a lot of changes here. 

Ms Scott: Basically what I am going to go through for 
the next few minutes is what vocational rehabilitation pro- 
grams were provided prior to Bill 162 and what vocational 
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rehabilitation programs are being provided post-Bill 162 
under the present Ontario Workers’ Compensation Board 
system. 

In the voc rehab division manual of November 1982, 
the following definition of rehabilitation was offered: “A 
very acceptable but sweeping definition of rehabilitation in 
the broad sense is that it is the cultivation, restoration and 
conservation of human resources, assisting those who are 
handicapped by disease, disability or social maladjustment 
to achieve a state of maximum well-being.” 

The goal of rehab for the board, before the new strategy 
was developed, was to provide the injured workers with 
the means and opportunities to achieve the most effective 
restoration of earning capacity and assume their place back 
in their own community. It did not mean just vocationally, 
but meant socially, on the family level, economically etc. It 
was a more comprehensive process than it is today. 

To implement this goal, the board set out to “develop 
and promote understanding and the active participation of 
industry, unions, treatment agencies, medical profession, 
government agencies and ministries, community groups 
and the public at large in the vocational rehabilitation pro- 
cess.” At one time the board would go out into the commu- 
nity and have employer fairs, where it would pull all kinds 
of employers together and the case workers would go and 
market their injured workers. A lot of employment was 
gained through those types of employment fairs. 

To maintain a progressive and responsive vocational 
rehabilitation service, as their 1982 rehab manual stated 
then, is to “undertake the responsibility of helping the in- 
dustrially injured worker to help herself/himself toward the 
restoration of renewed confidence, independence and the 
achievement of self-realization.” Again, it used to be a 
very personal, individualized program that was developed 
in the old days, as we put it, at the board. 

It is clearly evident that there is some recognition by 
the board that the injured workers were affected by their 
surroundings. Thus, the perceived need to assist the injured 
worker adjust to the injury and the need to enlist the CO-op- 
eration of the community in the process. Anyone knows 
that to successfully place or integrate someone back into 
the community you have to have the community support 
and the mechanism there. It can never be separated, but 
under Bill 162 it seems that there is the community and 
there is the injured worker and never do they come to- 
gether at any given time. 

This brief review clearly indicates that the WCB under- 
stood the needs of injured workers with respect to rehabilita- 
tion—medical, social and vocational. Unfortunately the 
implementation of these goals falls immensely short today. 
Over the years injured workers and their representatives 
have too often told the WCB that too many injured workers 
are abandoned with little or no service from the voc rehab 
division. It seemed that any time anything of any conten- 
tion seemed to occur through the history of the Workers’ 
Compensation Board, the voc rehab services were the 
scapegoat. In essence it appeared to be a lot of our rehabil- 
itationists who were under the gun or the attack. 

From a lot of pressure through the years, in 1986 the 
then Honourable Bill Wrye appointed the Minna-Majesky 


task force to study voc rehab services. The Minna-Maje 
task force report ended up being, as everyone knows, enti 
An Injury to One Is an Injury to All. That was announ) 
in August 1987. There were 84 recommendations to 

Minister of Labour on how the voc rehab services of 

WCB could be improved. Among these recommendatic¢ 
the three points were: 

“1. Rehabilitation as a right to injured workers y 
have not returned to work within 30 days of their accide, 

“2. Mandatory rehiring. 

“3. The establishment of a separate vocational rehab; 
tation division with its own vice-president, and renam| 
the board the Workers’ Compensation and Rehabilitaty 
Board.” 

It is evident from what has transpired since Bill 
came into effect that the services to injured workers fr! 
the WCB with respect to voc rehab are very restricted. 1; 
focus now is on getting the worker back to the accid| 
employer and doing so at the least cost possible. For ti 
reason we see many injured workers being denied servi 
because the board has, in its wisdom, deemed them to 
non-rehabilitative and therefore they cannot be conside:; 
to be worth the effort to be provided with this service. I} 
very crass but very true. | 

The implementation of the new voc rehab strate} 
along with the changes in the board’s policies for subsect) 
45(5) in November 1987, the adoption of integrated serv: 
units and the more restricted access to rehab Servis 
clearly indicate that the board has gone overboard in, 
effort to save money. It is very difficult to work on rehat: 
itative programs when there is no team effort there. Whi 
you have two or three rehab case workers assigned to ce 
unit where before there would be one general divisil 
which would employ over 100, you are not getting |; 
comprehensive rehab services process that an injuid 
worker should have, because in some integrated sci) 
units you have three greenhorns, you might have a com: 
nation of greenhorns and experienced, or you may have ! 
ISU that has all experienced people. So you are not havi; 
consistent rehab provided by the board in this province todi! 
1600 | 

Sections 54a and 54b of the Workers’ Compensati! 
Act, as amended under Bill 162, remove from the bos! 
the following power: “To aid in getting injured work’ 
back to work and to assist in lessening or removing a’ 
handicap resulting from their injuries, the board may ta 
such measures and make such expenditures as it may de¢ 
necessary or expedient.” ai 

The act and the policies of the board establish windov 
for opportunity as to when voc rehab services will be pr 
vided, and if such services will in fact be provided. It ist 
generally mandatory that someone have rights to rehabi’ 
tative services today, even at the worker’s request. | 

To receive voc rehab services and supplementary ber 
fits, the board has to be satisfied that a voc rehab progre_ 
will help increase the worker’s earning capacity to such Nt 
extent that the sum of the worker’s earning capacity afi 
voc rehab and the amount awarded for permanent part 
disability approximates the worker’s average or net avera) 
earnings, as the case may be, before the worker’s injury.) 
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criterion is not met, the injured worker is provided 
sh a supplementary benefit which is equal to the federal 
| age security pension. This supplement is called wage 

S$, permanent supplement and older workers’ supple- 

nt. Part and parcel of this is the integration of CPP and 
»P benefits in the calculation of supplementary benefits. 
is is not rehabilitation at all. 

To establish the vocational needs of an injured worker, 

ay’s rehab case worker has the option to utilize limited 

cing tools. Some of those tools are dated. They do not 
eognize new technology that is coming forward daily. As 
bara said earlier, we are behind our American counter- 

s in research and policy development in workers’ com- 

sation. When we have the Americanization coming 

‘ward to our country private rehabilitationists are utilizing 
tse new tools and techniques in order to assist an injured 
disabled person to fit back into the community; unfortu- 
ely the board is not. It basically states very clearly in its 
icies which testing tools case workers are allowed to 

, and in order to have those testing tools changed, you 

hve to have a policy change. By the time the policy is 
canged, there are new tools available on the market. 
_ CARP strongly recommends that the independent firms 
tat the board contracts testing out to have accredited, cer- 
tied rehabilitationists within their employ. Professional 
andards are required to provide rehabilitation to impaired 
ad disabled citizens of Ontario. This would include certi- 
fation of all professionals providing case management 
ad vocational rehabilitation, specifically certified rehabil- 
ition counsellors. 

Iam going to talk a little bit about the functional abilities 
ealuation or, as everybody understands the term, the FAE. 
hnctional abilities evaluations are a common tool of a 
thabilitationist and a major tool in preparing a program 
an or direction for an injured worker or a disabled citizen 
ithe insurance industry, the private industry or the indus- 
tal industry. What makes CARP very nervous about the 
AE process is that the board “may” provide an FAE. 
gain, there is no guarantee that an individual will have a 
inctional ability evaluation conducted. 

The board’s FAE involves a range of assessment pro- 
edures to identify an individual’s functional abilities and 
Initations as they relate to work. Assessments are classified 
: either specific or general. We agree with the definition 
ic board uses of functional abilities and limitations as they 
late to work, but unfortunately an injured worker does 
ot have a statutory right to this assessment. In practice, 
ie board is only interested in obtaining a list of a person’s 
istrictions. The board’s FAE concentrates on one’s restric- 
ons; it does not present one’s abilities clearly. A case 
orker is not provided with the information required to 
ssist an employer in returning an individual to work. 

A definition of a worker’s abilities provides criteria to 
low an employer to accommodate the worker. The struc- 
ire of the board’s FAEs today presents a design of criteria 
or elimination from a voc rehab program. Functional abil- 
ies evaluations are intended to be assistive; that was the 
itire reason for their creation. 

Inappropriate job placement can result in employee 
ustration, lower productivity, higher production costs and 


a greater potential for reinjury and injury of co-workers. 
An accurate functional abilities evaluation would provide 
objective evaluations of workers’ traits, aptitudes, func- 
tional capacities and skill sets. An effective FAE would 
provide an employer with specific information to assist in 
the accommodation process. We all know that under the 
act today, accommodation by the employer is mandatory, 
and the employer needs assistance in that process. Func- 
tional abilities evaluations as interpreted by the WCB must 
be reformed to the level of general consistency and recog- 
nition of certified rehabilitationists. 

Under the Ontario task force on the vocational rehab 
services of the WCB in relation to CARP, we recognize 
that rehabilitationists were under attack during the process, 
specifically those who were employed by the Ontario 
WCB. CARP agrees with the findings of the task force in 
principle. The recommendations referring to case manage- 
ment, rehabilitation service providers, qualifications of 
counsellors, case loads and employment specialists are all 
supported by CARP. 

We strongly suggest to the committee that it obtain a copy 
of this report and review it thoroughly. CARP would be inter- 
ested in providing resources to the board to allow and assist 
in the implementation of the task force recommendations. 

CARP is indebted to the dedicated rehabilitationists who 
were employed by the WCB 20 years ago. The association 
was initiated by these pioneers of industrial vocational re- 
habilitation. A few of them are still part of us. When you 
talk to them about the past and what they are faced with in 
the future, they are disillusioned and a lot of them have left 
the board to work in another area of rehabilitation, which 
is a major loss to the board itself. These individuals had 
the foresight that our profession needed to be recognized, 
united, educated and standardized. 

In the past, the WCB supported its employees in these 
efforts by providing financial, physical and moral assis- 
tance. The Ontario WCB supports CARP as a profession- 
ally recognized organization by placing a clause in the 
labour contract with its employees which provides CARP 
membership dues payment as a benefit. As recently as 
1988, a voc rehab counsellor who was employed at the 
board had to meet the basic requirement for employment 
by being “willing to proceed to accredited status” with 
CARP. For your benefit we have enclosed exhibit II, which 
is a copy of a rehab counsellor’s job spec from 1988. 

CARP was excited to learn that the WCB was going to 
employ many more rehab case workers as recommended 
by the Ontario task force. This excitement soon was deflated 
when we learned that the case workers were not going to 
be as qualified as our rehabilitation counsellors were. We 
further learned that the rehab counsellors had been de- 
clared redundant and the union was being forced to launch 
class-action grievances. A posting for a WCB case worker 
as it appeared in the Globe and Mail of 20 November 1989 
is enclosed for your benefit as exhibit IIT. 

As mentioned earlier, CARP Ontario has well over 500 
members and represents 50% of the national association’s 
population. Last year, 20% of the Ontario membership rep- 
resented the Ontario WCB. Even though there has been an 
increased staff in the rehab department at the board, our 
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membership representing the Ontario WCB has dropped to 
less than 10% this year. Why? The answer is very simple. 
The new employees do not meet our academic or practi- 
cum criteria in order to become members or accredited, 
and certainly do not meet the criteria to become certified. 

A baseline to ensure efficient and effective services to the 
injured and disabled citizens of Ontario is having qualified 
professionals to work with them. 

In conclusion, CARP Ontario does not endorse the 
WCB rehab strategy as it is being administered today. We 
endorse the WCB inclusion of specific rehab services that 
are recognized by the courts, benefit plans and insurance 
carriers for injuries and disabilities which are other than 
industrial and which are presently excluded. Third, we do 
not endorse the lack of training provided to today’s WCB 
rehab case workers. 


1610 

We have listed 19 recommendations: 

We recommend that CARP be represented on the 
Ontario WCB— 

The Vice-Chair: Excuse me. We are running over. 
Due to time constraints, if the members of the committee 
wish to read those over, they can pose some of their questions 
out of those. 

Mr Ramsay: Thank you for your very concise presen- 
tation. I was curious about your mentioning a couple of times 
how the Americans seem to be so much more advanced 
than we are in rehabilitation diagnostics and processes. 
There may be some very good reasons, maybe given their 
military history, why they are ahead and that sort of thing. 
But why are we not adapting the research that has been 
done and that is available out there? Why are we not pur- 
chasing or certainly borrowing this expertise? 

Ms Scott: Private industry and the insurance industry, 
here in the province or nationally, do so. A private rehabili- 
tationist practising in Ontario—and we do have people 
who have private practices that assist the legal clientele of 
this province—does purchase those services and does obtain 
the resources and research available through our US counter- 
parts. It is the same as some of our hospitals within the 
Ministry of Health and facilities within the Ministry of 
Community and Social Services. They are always searching 
for better resources and programs. 

In vocational rehab or industrial rehab, which are basi- 
cally controlled by the Workers’ Compensation Board today, 
they do not do so, for reasons we do not know. It is avail- 
able to them. We have offered our assistance, and even the 
people who are employed at the board are aware of the 
Services that are provided. I think it just comes down to it 
having to be a policy decision, and that again becomes a 
legislative process. 


Mr Ramsay: So would you say, really, that rehabilita- 
tion is still not a serious priority of the WCB? 

Ms Scott: I do not think it ever has been taken seriously. 

Mr Arnott: Ms Baptiste and Ms Scott, thank you very 
much for your presentation. We appreciate your input. 

You mentioned that your association has 500 members 
in the province of Ontario, is that correct? How many people 
are there presently engaged in the practice of vocational 


rehabilitation of some sort, whether it be with Comsoe 
| 


: 


the Workers’ Compensation Board or so on? 


Ms Baptiste: The membership is not divided into » 
cupational groups that way, but the majority of them are 
vocational rehabilitation. Because of privacy issues ; 
that kind of thing, we have not divided it that way. We 
now putting out to the membership that we would like to’ 
that and are getting their authorization relative to obtain 
more information other than what they go through for 
accreditation process, where they do have to give details 


Mr Arnott: Perhaps my question was not clear. I v 
wondering how many jobs there are, how many peo 
there are who are not members of your association. 


Ms Baptiste: That is hard to number, but I would ‘ 
t 
; 







that in terms of people who practise rehab or are in : 
field of rehab and are employed in that, you are probal 
looking at a couple of thousand. 


Mr Arnott: Presumably some of those people do }; 
meet your accreditation or certification criteria. 


Ms Baptiste: Yes and no. A lot of them would, | 
some of them are certified already. For example, certif, 
occupational therapists have their own association, thou’ 
some of them may double over and join ours. Certif 
social workers have their own. Certified psychologis, 
who are also licensed, have their own but will also : 
members. Physicians have their own groups but will a} 
be members. So there is a lot of overlap and some of thi} 
prefer to belong to their very specialized group, rather th) 
the overall rehabilitation group, which is a process as (: 
fined in here. 





t 

Mr Arnott: As to your recommendation that your or 
nization be recognized as the formal authority for worke? 
compensation voc rehab counsellors, how would that aff t 
some of the other organizations that are presently— 


f 


Ms Baptiste: I think it would set a precedent as wl 
for Comsoc, you are right, for its voc rehab department t 
could start moving forward from there. Our concern is tt 
Comsoc has stricter hiring requirements. Our concern 1} 
with the hiring requirements of the board and complai ; 
that we have received directly. That is the problem. So}; 
WCB system has begun not to be taken seriously by cc: 
sumers and citizens of Ontario. I think you need to 


aware of that. 


Mr Arnott: Should the board adopt recommendation’, 
“That CARP’s accreditation process be recognized as. 
qualification for employment at the Workers’ Compensati| 
Board, and that certification be required for vocation 
rehabilitational counsellors,” are there enough people ¢: 
there to meet your accreditation standards? 


Ms Baptiste: Oh, yes. : 
Ms Scott: For the case workers, no. The case worki: 
do not meet the criteria. : 
Ms Baptiste: The WCB case workers. 


Ms Scott: Yes, the WCB case workers do not meet 1» 
present criteria for accreditation with our organization.’ 
used to be that before they could be employed at the bow. 
they had to meet accreditation. They changed that. 


—e 
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| Mr Arnott: Presumably some do not, but some must. 


Ms Scott: Some probably would. We just have to en- 
urage them to apply. It is not encouraged any longer. 


/Mr O’Connor: I want to thank you for coming and 
aking to us today. Clearly, as somebody speaking for 
ykers who are seeking rehabilitation and making sure 
sre is fairness in the system, you should not have been 
cluded out of the system for so many years; 20 years is 
jliculous. 
’ [think everyone in this room would agree that the right 
{employment is something we all share in common, and 
then a worker is injured, that same worker has the right 
jr rehabilitation so the person can get back to work when- 
ver possible. 
Right now it seems there is an awful lot of delay at the 
bard. Of course, as members we have a lot of these people 
ming to our constituency offices, sharing their concerns 
id their frustrations and trying to get through a little bit 
nicker. Do you feel there have been changes within the 
yard where, in trying to strike a balance maybe in the 
oks as to what the money should be spent on, it is trying 
balance the system at the cost of the injured worker by 
wing a person who is not accredited through your criteria, 
which case then the case worker handling that person’s 


ise is not necessarily performing the task that is most 


scessary for that injured worker? 








, Ms Scott: I agree. I think one of the principles the 
pard is going to have to adopt in order to make rehabilitative 
srvices succeed in this province is to remove rehab services 
om the adjudicative process, where it is time-limited and 
iey have to meet criteria, etc. One person’s broken back 
ad return-to-work plan is much different from another 
erson’s broken back and return-to-work plan. They could 
e totally different economically, financially, socially, etc. 
Infortunately, the board has a limit for certain back diagno- 
2s to return to work, so it becomes purely an adjudication 


tocess. Six months and the dinger goes off. You might be — 


ble to negotiate some extension. That is no way to develop a 
zhab program, through negotiation and adjudication. That 
snot a rehab plan at all. 
_ Working with employer groups on return-to-work pro- 
esses in my employment, the employers have always 
hown a willingness to return workers to work. They just 
vant to know how. They are concerned with the cost factor, 
vhich is understandable for an employer. They always are 
or any type of component, not just for an injured worker 
jut for productivity costs, etc. If they are shown properly 
ind they are assisted in a more positive process, then | am 
ure the employers are co-operative in returning people to 
vork. If they can be shown a business plan, that in order to 
set this person back to work this is what we have to do— 
vecause that employer is responsible for that injured 
orker till death anyway, he would be amenable to spend 
he money, because he sees the person as an investment. 
Chey have invested a lot of money previously, and they are 
going to anyway, even if he is no longer employed by them. 
30 employers just need some assistance. That, generally, is 
what they would say to me at a work site: “How do we do 
his? Please help us. How can we get them back as soon as 


possible without risk of another injury or risk to another 
worker?’ That was always the question; it was never the 
question of cost. 


1620 


Mr Arnott: Referring again to recommendation 4— 
and I will read it again for the benefit of those listening, 
“That CARP’s accreditation process be recognized as as 
qualification for employment at the Workers’ Compensa- 
tion Board, and that certification be required for vocational 
rehabilitational counsellors”—are there any other workers’ 
compensation boards in Canada, in any other jurisdiction, 
that presently do this? 


Ms Scott: All WCB boards in other provinces recognize 
CARP as an accredited body of rehabilitationists to the 
point where we have corporate memberships. Confederation 
Life Insurance Co can become a corporate member of 
CARP, stating very clearly that it does recognize CARP as 
an accreditation process for the rehabilitationists it employs. 
It provides credibility to that organization. Alberta is a 
corporate sponsor. Alberta’s Workers’ Compensation 
Board is a corporate sponsor. Newfoundland is a corporate 
sponsor through the national body. 


Mr Arnott: Applicants for jobs as vocational rehabili- 
tation counsellors within those boards are denied jobs if 
they are not accredited with you. Is that correct? 


Ms Baptiste: As long as they meet the requirements 
for accreditation. 


Ms Scott: It is interesting that the majority of persons 
on our national board—I sit on the national board—are 
basically from workers’ compensation boards nationally. 


Mr Wood: Just briefly, I see on page 11 of your presen- 
tation that you have three points. They are that rehabilita- 
tion should start within 30 days of an accident, mandatory 
rehiring and the establishment of a separate vocational re- 
habilitation division. I am just curious. Is this going to help 
considerably with recommendations of this kind being put 
into effect? 

Ms Scott: Would it be effective rehab if it was sepa- 
rated? 

Mr Wood: Yes. 

Ms Scott: I believe it would be, because it would be 
removed from an adjudicative process then, the claims being 
recognized by the board as basically bona fide under the act. 
Let’s take them from the board’s adjudicative process and 


Jet’s send them to a rehab division of some sort, preferably 


independent of the board, and let’s allow rehabilitative 
processes to be conducted. 

Mr Wood: And a timetable as well? 

Ms Scott: On a timetable? Yes, it can be timetabled. 

Mr O’Connor: Given the need to get rehabilitation 
started as quickly as possible, do you think it is possible to set 
a timetable or guidelines on that or do you think we should 
still allow that to go through the adjudication process? 

Ms Scott: Rehab starts from the day of injury. When 
you walk into that doctor’s office, that is when rehab 
starts. A lot of our private practitioners work within the 
medical component, where they will work on a team with 
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physicians, occupational therapists, physiotherapists and 
speech therapists. They will model the case with goals and 
objectives for the individual. Rehab starts on day one. 
Once the medical is maximized, then we can look at other 
objectives in order to successfully place somebody back 
into the community. We have to do realistic goal-setting. 
Some of our injured persons cannot work again, but we 
should be able to rehabilitate them to a point where they 
are happy with their present existence. 

Mr O’Connor: Do you feel that in going through the 
rehabilitation process there is a risk, perhaps, of an injured 
worker being returned to work too quickly? 


Ms Scott: Yes. 
Mr O’Connor: Do you feel that is happening today? 


Ms Baptiste: Yes, and there is a lot of documentation 
on that, especially with repetitive strain injuries. The deci- 
sions are laden with a lot of medical and legal and ethical 
implications, and these are not being taken into account. 
That is why you have so many injured workers complaining. 
They have reason to. 

The Vice-Chair: We are way over our time. I am sorry. 
I thank you both for your insight into your dealings with 
the board. You will be one of the first groups of people to 
get a copy of our final report when it is up and about. 


Ms Scott: That would be appreciated. We want to 
make all of you aware that if there is any assistance that 
you require in developing any recommendations around 
the rehabilitative process, the organization is more than 
willing to assist. Just let us know. 


The Vice-Chair: Good. Thank you again. 
I have a request for the members of the committee, that 
we flip the next two individuals. Is there any problem? 


Interjections. 


The Vice-Chair: I do not know. They are both a bit 
large to flip physically, so I think we will just flip the order 
in which they appear. 


ODOARDO DI SANTO 


The Vice-Chair: Odoardo Di Santo, thank you for 
coming before us today. You are becoming quite a familiar 
face in the room as it is, so I think I will just turn the floor 
over to you and let you begin with your presentation. 


Mr Di Santo: Thank you very much. It is not the first 
time that I have been flipped anyway. 

I am very pleased to be here today to discuss with you 
the issue of service delivery at the Workers’ Compensation 
Board. I have been the chair of the board for 41 days and it 
goes without saying that I do not yet have all the answers 
to the important questions and the issues that have been 
raised before you. However, I appreciate the opportunity to 
discuss some of these concerns in a general way and to 
take some questions from you after my presentation. 

Workers, employers and various associations that have 
appeared here in recent weeks have raised a number of key 
Issues regarding the range and general quality of board 
services. Most of these points have to do with what im- 
pedes service and how the board can improve it. They 
focus on three areas where there has been a great deal of 














change: in the area of equipment—that is, the new techn, 
ogy introduced to help the staff to do their jobs; in the ay 
of new legislation and policies, and in the area of Staffing 

In the area of technology, you have heard many cc, 
cerns expressed about telephone answering machines a| 
the new imaging system at the board. I agree with thes 
concerns. The purpose of new technology should alwg; 
be to help you to do your job more effectively. That Ws 
certainly the intention of those who introduced this ni) 
technology, but it is clear that technology cannot be us| 
as a quick fix for more fundamental problems. Technolo; 
should serve people, rather than the other way around. } 
impression is that the benefits of the new technology at {} 
board can be preserved if we use it appropriately and if: 
use it as a tool and not as a solution. 

I must say that at this stage, probably because the ni 
technology introduced is very complicated and very ¢ 
vanced, there has been a long period where the people w 
have been using the technology have been trained. N¢ 
they are starting to use the technology with more con’ 
dence and hopefully it will bear some fruit. | 
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On the legislation front, there are concerns about t 
many legal and policy changes that distance the boz 
from its clients and create communication barriers. Whil 
caution that all progress involves change, but all change} 
not necessarily progress, I think we can say it must ; 
appreciated that workers’ compensation issues go right ) 
the heart of many of our most important social, politic 
and economic concerns. It is a very dynamic world we li 
in. We must respond to increasingly complex and diffic’ 
realities. Some issues simply cannot be simplified. Ic: 
promise, however, that each new policy change will \ 
through a rigorous internal justification process before it; 
proposed. I can also promise that our new public consuli: 
tion process will be given every support my office can gi! 
and that we will take all necessary steps to ensure that c' 
communications are clear and understandable. 

In the area of staffing, we have heard that board st’ 
are often difficult to contact, slow to make decisions a/ 
unaware of the board’s own policies and procedures a! 
carrying case loads that are too heavy. Once again, I agi’ 
with these concerns, but in my opinion the board’s fro1 
line staff are doing a fantastic job in coping with an ov’ 
whelming situation. I have been privately touring t 
board regularly as well as consulting with front-line sti 
in small groups. They understand the problems as well | 
any of the presenters and have given us concrete advice « 
how to address them. I am very impressed with their det 
cation and their feelings of frustration at not being able. 
deliver the very highest quality of service and their wi 
ingness to co-operate in any plan to improve service. Th. 
will be our most important resource in the weeks aly 
months to come. 

I have a personal theory about the true nature of t. 
service delivery problems, which I will share with you. 
you look at the board’s own Statistics, less than 1% of | — 
claims submitted are denied on the grounds that they are r 
related to the claimant’s work, yet they seem to have bu) 
a very complex, expensive, cumbersome and frustrati 
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judication process to filter out that tiny portion of claim- 
ts. I believe virtually everyone in Ontario shares these 
lues: the dignity of work, pride in our personal honesty 
d an aversion to taking something for nothing. Yet, 
‘metimes one has the impression that what we do at the 
ard carries with it an implicit assumption that claimants 
emselves do not have these values. I think this is an 
cident of history. No one is really to blame, but I believe 
‘eply that many of our service problems would disappear 
board processes truly reflected the personal values of the 
ople of Ontario. 
| To start with, I want to build a board that has a human 
{ce and is respected for the important services it provides 
id its sensitivity to client needs. To achieve this, we plan 
| place service delivery above all other goals. We know 
‘2 cannot possibly please everyone, but we can address 
‘¢ legitimate concerns of workers and employers with 
ympassion and efficient management. Employers have 
‘stifiable complaints, especially regarding assessment 
emiums. The development of a revenue approach with 
“tensive employer input is a clear signal that the board is 
scoming more sensitive to its client needs. But you will 
ot be surprised if I say that this goal of better service will 
yt be achieved overnight. We obviously need time to 
ansform the Workers’ Compensation Board into the re- 
vonsive public agency we all want it to be. As client 
avice improves, the board hopes to enhance the growing 
artnership between employers and workers and between 
ot and management. To me, this partnership between 
bour and management is very important and economically 
yund. In the years ahead the survival of Ontario’s economy 
‘ill depend in large part on the degree of partnership 
etween the major players. 
_ Rehabilitation of injured workers is an important ele- 
ient of this partnership. In Europe and elsewhere in the 
‘orld, co-operative methods are used to rehabilitate the 
yjured workers, and we will be carefully looking into how 
ve can improve our rehabilitation services over the coming 
jonths. Working together to rehabilitate and reintegrate 
ajured workers into the economy makes sound financial 
ense. This has been proven already in many countries. 
' But more important, it is simply a matter of justice. 
‘ompensation for workplace injuries involves more than 
aying benefits. It is also a matter of restoring dignity, a 
ense of self-worth and an opportunity once again to con- 
‘ibute to and share equitably in our collective wealth as a 
ociety. 
' The Workers’ Compensation Board is a key element in 
ne economic, medical and community life of this province. 
Vorkers turn to us in their time of need. Employers rely on 
's to make the best use of their contributions. Government 
0ks to us as a major component of public policy. This is 
great responsibility for us at the board. We are looking 
orward to the challenge of improving the board’s service, 
aaking the board more responsive to its clients and giving 
fe system a more human approach. 
_ The next three years will be challenging, exciting and 
illed with opportunity. We must consolidate the changes 
if the past so that we can face the future with renewed 








confidence and meet all our challenges in ways that are 
personally satisfying and fulfilling. 

I want to thank you for giving me the opportunity to 
learn your views and share with you my own personal 
visions of the workers’ compensation system. I look for- 
ward to the report of your committee. In turn, I would like 
to invite all committee members to visit the board and see 
our operation at first hand. Now I will be happy to answer 
your questions. 


Mr Ramsay: First of all, congratulations on your ap- 
pointment, Mr Chair. You obviously have a challenging 
task ahead of you, as you know; you have been a worker 
adviser. We all wish you well in your task. 

What has really struck me in the presentations we have 
heard in the last few weeks is the consistency in the com- 
plaints that come in, whether from employer groups or 
people representing injured workers. In many of the things 
you have listed, there seems to be an overriding consis- 
tency resulting from much of the change that has happened 
to the board in the last five years. Seeing it all together, I 
have great sympathy for the people at the board who have 
tried to wrestle with all this change. You spoke in your 
presentation of the time you had started to talk to and 
consult with front-line workers. Are they saying the same 
things we have heard in these presentations in these last 
few weeks? 


Mr Di Santo: As I said in my presentation, the front- 
line work has been part of the internal reorganization that 
has taken place in the last five years. As such, they feel 
they were delivering a certain type of service before. Many 
of them find a new structure does not allow them to do what 
they used to do and think that it is not totally satisfactory. 
Of course, they are the people who hear from the clients, 
both the employers and the workers, because they are at 
the telephones and have to route the complaints of the 
workers. They are really the front-line people. They are 
mostly affected by the pressure that comes from the workers 
and in that respect they are very much aware of the problems. 
They are the first ones who want to see the situation get 
better so they can do their job better and they can satisfy 
our clients, both the employers and the workers. 


1640 

Mr Ramsay: As you used to be a member of the pro- 
vincial Parliament, you know that depending on the area of 
Ontario you represent, we have very big case loads of 
injured workers we represent to the WCB. Mostly it is my 
staff I must give credit to in Kirkland Lake and Haileybury 
offices in my riding. They work very hard with people who 
have back injuries trying to get them a decent pension. I 
know it is a little easier to assess, but I noticed that one day 
somebody would just come in and say, “Gee, I’m starting 
to lose my hearing.” My staff would start to question them 
and they would say, “Five years ago I retired as an equipment 
operator.” They would take down some information and four 
weeks later the person would get a cheque for $15,000. 

I would sort of marvel at that and wonder about it. 
Maybe it is deserved; maybe it is not. Where that is sort of 
an easy thing to assess very quickly an award can be made 
in a hearing-loss case, and yet we struggle year after year 





R-170 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 








trying to get people with—I know back injuries are difficult, 
but you can really see they are in pain and they really 
cannot work. I just hope you can streamline some of this to 
alleviate some of the suffering that is there and the cost of 
doing all of this. 

Mr Di Santo: As you know, we are governed now by 
Bill 162, so the new cases will be treated in a different way 
from the accidents that happened before’ January 1990. 
Certainly, as I mentioned in my presentation, there are two 
aspects to the case that you are talking about. For the cases 
that happened before 1990, I think we have a major problem. 
One problem is the pension and the level of the pension, 
and we can discuss whether it is adequate or not. The 
second problem is that a number of those people with back 
injuries become unemployable for all intents and purposes. 
Because of that, when they are assessed for pension, if 
they qualify they will receive the old age supplement and 
basically their income shrinks to a level where it is not 
comparable to the pre-accident income. 

Those are the people who are negatively affected by the 
results of the accident. Now, I think—this is my personal 
conviction-—nobody should be punished or penalized be- 
cause of an accident. Those people are penalized because 
our society does not give them any right to gain employ- 
ment after an accident. They have access to employment 
only if a willing employer hires them back, but the em- 
ployer has no obligation at all. 

I mentioned in my presentation all the jurisdictions in 
western Europe. In western Germany in 1919, 72 years 
ago, mechanisms were introduced so that society took 
charge of the responsibility of giving rights to injured 
workers and the disabled in general. There are different 
systems. In one country you have a quota system. In Sweden 
you have a different system, where the government takes 
the responsibility of paying the wage differential between 
the productivity of the injured or disabled worker and the 
remuneration. 

We have to move towards that system in Ontario and I 
think we can do it. I have been speaking to some boards 
and I think we all agree that the government itself perhaps 
is not the best example of employment equity. When I was 
an MPP, the largest number of people with back injuries 
who were not re-employed were employees of the city of 
Toronto and Metro Toronto. I remember the union, Local 
79, trying year after year to convince city council that 
those workers could be used in other capacities. That does 
not happen unless’we have a legislative mechanism that 
makes it compulsory. I think the government has already 
shown the way we have to move with employment equity 
for disabled people and we have to extend that to the in- 
jured workers. Unless we do that, we are going to have 
thousands of people unemployed, not because of their 
fault, but because society does not give them a chance to 
be re-employed. 

If we do that, we do a great good to our society as a 
whole and to the WCB system because I think everybody 
understands that if a worker is on pension, on supplement, 
there is no income and there is no bread for his family, so 
he or she tries to go back to the board to get more benefits 
and then comes to you, to the MPPs. They want to appeal 


the pension, and reopen the case because they want a litt 
bit more money basically. | 

Mr Arnott: Mr Di Santo, I want to thank you ver 
much for your willingness to come and listen to our concer 
and answer our questions today and to congratulate you 
your appointment personally. 

As a member of the Legislature who occasion’ 
do not get inquiries about WCB as perhaps do some of tl’ 
other members, I do not have as much industry in n' 
riding—but the thing I find the most frustrating, when I a 
trying to advocate on behalf of injured workers in nm 
riding, is the unresponsive nature of the board. When yc 
make a telephone call there is often a commitment that yc 
will hear back in a certain number of hours and it just doé 
not happen. 

If an injured worker could better understand what tl 
basis of the decision of the board was, they could bett' 
understand the decision, obviously. My feeling is, there is n’ 
enough accountability of the front-line people as to meetir 
their commitments. | 

I would like to hear your thoughts on that and if there a’ 
any steps you are considering to increase that accountability. 

Mr Di Santo: Brian King, who is the vice-chairms 
of administration and president of the board, will tell yc 
about the programs we are undertaking concretely in ord, 
to try to solve the problems raised before you which a, 
very real problems. We are not here to apologize or to t 
to minimize, because we have to look positively at wh’ 
we are going to do as opposed to trying to put the blam 
on whoever. 

I think it is true that some of the decisions are probab_ 
not understandable. They are not very simple, but if you ¢ 
before the hearings officer, the quality of the decisions th 
come from that branch now are infinitely superior becau: 
of clarity, because of reasoning with the decision that can 
out 10 or 15 years ago. We have to make an effort in th 
sense and we have to train our staff better and make tl! 
system more workable, because perhaps the present structu. 
does not lend itself to giving the results the injured worke) 
expect and that we should give. 

I do not think it is acceptable that an institution like tl 
board, with the excellent resources, should not functic! 
and deliver the service people expect. | 


Mr Arnott: You said you have personal theory abo. 


the true nature of the service delivery problems, and ye 
i 
{ 


! 
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said about 1% of all claims are denied on the grounds th» 
they are not related to the claimant’s work. 

I wonder if you can tell me, if you know roughly, | 
the total claims made at the board, what percentage a 
denied for whatever reason in the first instance. 


Mr Di Santo: That is an answer I cannot give you, b 


} 


in 1991, from 1 January to 30 April, out of 116,017 claim | 


only 1,022 were denied, which means 0.9%. 
1650 | 
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Mr Arnott: For the 1% that were denied on tl’ 
grounds that they are not related to claimants’ work, wh’ 
steps would you be willing to consider to minimize those’ 
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| Mr Di Santo: That occurrence is unavoidable because 
-yone can claim and ask for entitlement but it is up to the 


yard to adjudicate the claim and make the decision. 


| The Vice-Chair: So far, we have five more people 
anting to ask questions, so I would ask those who want to 
k to keep them as concise as possible. Keep them nice and 
.ort and if possible I would ask the same of Mr Di Santo. 
nyway, we will start at the top of the list. I know it is not 
ways easy to answer a question in five words or less so— 
‘t Wood? 

' Mr Wood: My question is along the same lines as Ted 
st had answered. From the top of page 4 I get the impres- 
on that too many people are being taken for granted, that 
e accident might not have happened on the job and we 
ave to spend all kinds of dollars in resources to make sure 
ere is no fraud in that. I am quite surprised when you 
entioned the fact of 1% because I read in the paper the 
her day, and on a number of occasions, that welfare is 
sidered around 3%, income tax is considered around 
%—a certain amount of fraud or whatever involved in it. 
irst of all, I wanted to say that with 1%, maybe we should 
at be spending all those— 


_ Mr Di Santo: I want to clarify this. These are not 
ises that are not allowed because of fraudulence, these are 
ases that are not allowed because they are not considered 
) be work related. What example can I give you? If some- 
ody has back problems and—no, that is not a good—I do 
ot have an example at this point, but the fraudulent cases 
‘e minimal, much less than 1%, just totally insignificant. 


} 


_ Mr Wood: I personally have been involved in some 
westigations where somebody gets hurt and there is an 
vestigation as a result of it— 


_ Mr Di Santo: These are cases that are not accepted on 
leir merit, not because they are fraudulent. 


_ Mr Wood: Okay. I wish you many happy days and 
1onths in your job. Hopefully it will make my job as an 
IDP member a little easier in future years. 


Mr Dadamo: I had mentioned a couple of weeks ago— 
ongratulations by the way—that the office I have in 
Vindsor takes approximately 60% of workers’ compensa- 
on. Depending on how you do and how your staff and the 
Vorkers’ Compensation Board here in Toronto does, it will 
iake our life a little bit easier. From page 4 you say, these 
re your words, “To start with, I want to build a board that 
as a human face, a board that is respected for the impor- 
ant services it provides and its sensitivity to client needs.” 
)n the last page you used “human approach,” which I like. 
fou have a big job ahead of you. How much control do 
‘ou as chair have to inject healthy and positive changes at 
he Workers’ Compensation Board? 


_ Mr Di Santo: I have been there only five weeks so I am 
ery new and by far I do not control all the mechanisms— 
obably very little. But what I can tell you is that I have 
een touring the board and talking to the people. There is a 
‘enuine interest in the staff of the board to be helpful in a 
vay that is personal, that is related to the injured in a way 
hat injured workers feel they are understood, that they are 
lealing with people. And I can tell you that all the staff at 
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the board have been very helpful until now. Perhaps some- 
times we have also problems that are the result of the 
frustration of adjudicators who are dealing with the work- 
load and are under constant pressure because the tele- 
phones ring continuously. Sometimes they probably react 
in a way they should not, but in general I think the staff at 
the board want direction and want to feel that at the top the 
people want them to appear in a certain way. I am confident 
they will do that. There is nothing mathematical, nothing 
scientific, but it is a question of human relationship, and 
we are developing it. 


Mr Dadamo: We have your address; we know where 
you are. 


Mr Klopp: I also congratulate you on your new posi- 
tion. It came across a lot over the last few weeks from a 
number of people, so that I understand you are going to be 
looking at maybe the policy side—Bill 162. With many of 
the people on both sides, it is a question of whether the 
staff even know or understand the bill. What ideas do you 
have to get the staff trained to know these changes and get 
them up to speed? Can you give us any ideas on how you are 
going to get the staff trained and up to speed on such things 
as Bill 162, because that is the one that has come across? 


Mr Di Santo: We are developing, and actually we are 
going to make a major effort in training the staff. I would 
appreciate it if you asked the question of Mr King because 
he is the chairman of administration and is developing the 
programs. The commitment I can make is that we have 
come to the conclusion that training is part of the program, 
and this is one of the problems we will address immediately. 


Mr O’Connor: Everyone has congratulated you 
enough. Thank you for coming here today and being with us. 
Being someone who has spent a major part of my life in an 
industrial setting, and seeing injured workers time and 
time again going through the frustrations, not necessarily 
receiving adequate rehabilitation—the two people here 
presenting before you were from CARP. They put a little 
presentation on. They talked about having a role in helping 
the board. Is it a possibility that the board can use that 
organization to perhaps get the rehabilitation aspect played 
in a more important area? As you say, you want to get a 
human face put on the board so the injured worker then 
has somebody he or she can respond to. The rehab worker 
responding to the person in need, the injured worker, may 
be a quick way of getting that injured worker back into the 
workplace. Is that a possibility? 


Mr Di Santo: I cannot speak specifically about that 
organization, but in general terms I can say rehabilitation 
is one of the priorities we have chosen. It is so essential for 
the system to work properly. We should be able to give 
workers medical rehabilitation and vocational rehabilita- 
tion so that they can return to a job as soon as possible. So 
rehabilitation will be a high priority for that reason alone. 

As you know, we have rehabilitation strategy in place. 
The board has changed its approach to rehabilitation in the 
last two years, and we are now using extensively the reha- 
bilitation community clinics throughout the province. The 
system is open to input from other organizations and, I sup- 
pose, also from the group that appeared before you people. 
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Mr O’Connor: You spoke of legislation. Is there any 
way that we, as legislators, can help to improve the rehab 
at the board? Is there some mechanism there by which you 
see our helping you to fulfil that role in getting that injured 
worker rehabilitated and back to work? 

Mr Di Santo: As I said before, rehabilitation is inti- 
mately connected with employment equity, because unless 
there is an outlet, rehabilitation becomes meaningless. We 
need to do two things; one is to rehabilitate injured workers 
as soon as possible; and two, to give them a worthwhile 
job after rehabilitation. I think that if the board accepts my 
ideas we will go to the Minister of Labour and make a 
formal proposal. At that point it is up to you legislators to 
see if what we are proposing is acceptable and enact the 
legislation. 
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Mr O’Connor: [| thank you for that and I look for- 
ward to seeing those recommendations come forward. 


The Vice-Chair: Ms Murdock, one quick one. 


Ms S. Murdock: Thank you, Mr Chair. Actually, 
thank you again for coming. I know we have spoken an 
awful lot and I have heard you say this before in regard to 
society taking responsibility for injured workers and the 
disabled. I know what my own views on this area are, but 
just for the record, if the government were to come 
through with legislation for employment equity for injured 
workers, included within the employment equity plans that 
we have, the argument we are going to get against doing 
that, and I can hear it now, is the whole concept that you 
have an injured worker who is receiving a pension from 
the Workers’ Compensation Board and gets hired for On- 
tario Hydro in some capacity and at a full salary and is 
now receiving full salary plus pension. As I said, I know 
what my views are on that, but I would like to hear what 
you have to say in regard to those people who will make 
that argument. 


Mr Di Santo: I think the workers who would be re- 
employed are workers who obviously have a lower produc- 
tivity in comparison with other workers who are 100% able. 
In the employment equity system we know, the government 
is contributing a certain amount of money to make room for 
those workers, basically. 


As far as the pension is concerned, that is an argument 
that has been going on for decades. The problem is that, 
even with Bill 162, there is a recognition of non-economic 
loss. With the old pension, what was the non-economic 
loss and what was the economic loss were undetermined, 
because the workers just received a small pension because 
of the disability resulting from the accident. 

I do not think that is an argument that should be used to 
convince the legislators not to enact equity legislation, be- 
cause I think what we are talking about is the right of the 
person to have access to a job, and that is the primary goal. 
In terms of compensation, I think that can be discussed 
but I do not think it is an argument that can be used to 
defeat the purpose of the equity we are seeing. 

Ms S. Murdock: See, I t 


old you I i 
nail you | was going to be 


The Chair: Thank you, Mr Di Santo. 
Mr Di Santo: Thank you. ; 


The Vice-Chair: Naturally, you will be one of {, 
very first to receive the recommendations of this commit 
Thank you once again for coming before us. | 

BRIAN KING | 

The Vice-Chair: Mr King? ) 

Mr King: Thank you, Mr Waters, committee membe 
As you are aware, I have provided a handout of some br 
remarks. I do not intend to repeat them here. Perhaps 
could just give you a very short outline for the people Ww) 
are here present. 

During the past few weeks you have gotten from t 
presenters, and I have heard a good number of those peoy: 
making presentations, the view of the service problems. 
the Workers’ Compensation Board, so I do not intend 
repeat those. [ 

Second, being relatively new to the board, you wi 
probably, or may, ask me some questions which I am simy) 
not up on at the present time. I have brought the senit 
vice-presidents, who will be available if there are techni¢| 
questions. I will not bother introducing them at the preset 
time. Their names are on my handout. 

Third, I do not think you have to impress upon eitht 
Mr Di Santo or myself the importance of service. I thi‘ 
you know quite a bit about Mr Di Santo’s background. 
own is in the field of workers’ compensation as well. It ii 
given, and it is in the board’s mission statement, that qual) 
service is one of the four top priorities of the board. f 

Various people have different explanations for why t: 
service problems exist, including the introduction of tec: 
nological change, the reorganization, the introduction of n¢7 
legislation and the need to respond to those challengy, 
One of the things I did notice in a number of presentatior, 
however, is that the dedication of the staff of the worke:’ 
compensation board was not being called into question f 
outlining the service problems. I wish to doubly conc? 
with that. 


i 

To give you just a brief idea of where we are headed 1 
the shorter term, we are looking at the service problems i 
view of those that we think we can fix immediately or in ty 
very short term, such as the telephone system. However, | 
bring the Ontario Workers’ Compensation Board to a positi’ 
of quality service, there are those that are going to ta: 
greater time. 
I have identified two of them. That is, the importan. 

of the staff of the Workers’ Compensation Board to ty 
organization. I have included in the presentation a copy © 
a recent mission statement on human resources that w_ 
presented to staff. It is now up to the executive level | 
show that it is more than just a paper document, but tl’ 
we will be putting it into practice. Second, I have indicat 
that staff training will receive a top priority, and I expect 
the relatively near future to be able to outline some mc’ 
concrete details of training initiatives. | 


I would finally ask that if you have any questions ciel 
your deliberations on the recommendations following t 
public hearings, please feel free to be in touch with myst 
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/ through my office. We can provide technical answers to 
uestions you may need in your deliberations. 

_ I am going to touch on a couple of things that arose 
uring the questioning of Mr Di Santo. One of them was 
‘e question of accountability of front-line staff. 

The entire basis of my own theory of how you develop 

well-run and efficient compensation system is that the 
tst approach one has to the board is the most important 
yproach and that if we alienate people at the first step, 
en we may have alienated them throughout the course of 
eir claim. I myself put the very highest emphasis on the 
aining, the qualifications and the skill levels of the initial 
judication level. 
_ We have expanded our staffing to such an extent over 
te past few years to meet the increasing demands that we 
imply do not have staff who are trained to the extent we 
tould like. That is one of the areas, if not the key area, 
there the training will go. The importance of those first- 
ne adjudicators comes into play all throughout the claim, 
5 it progresses towards maximum medical recovery and 
shabilitation, as it affects the numbers going through our 
opeal processes, as it affects the numbers of telephone 
alls we get from parties. 

So yes, the importance of front-line accountability is 
ital. It is difficult to hold people accountable if they have 
ot got the proper training and tools and skills yet, and 
yhen we are in a position to have given them those skills, 
here will be a very strong move. They are accountable 
ow, but not in the way we would like, I think, and part of 
jat is the management’s problem of getting them better 
‘ained and to develop a better training method so that we 
0 not run into problems of a shortage of trained people. 
710 
' Without in any way being defensive about the service 
avels at the board, I thought it might be helpful to you to 
‘et a very brief idea of how change can affect the service 
avels. You have in your handout something called the 
Aonthly Monitor, and if you turn to page 3 of that 
Monthly Monitor, you will see a bar graph. The board 
atroduced a good deal of its technological change in the 
all of 1990, and I do not think it takes very much exami- 
ation of this chart to notice what happened to one of the 
unctions at the front end of the compensation system. 
his is the end where the documents that come in to estab- 
ish a claim get registered and sent out for adjudication. 
NVhen things go awry at the compensation board through 
ntroduction of change, such as the technological change 
if imaging that occurred, it is there in black and white to 
ee what happened to the system. There was a breakdown 
nd a need to recover from a very difficult period of time. 

__ In addition, if you would go to the next page, page 4, 
he board of directors issued a policy directive stating that 
laims would have to be determined 12 weeks after being 
egistered. Entitlement would have to be decided after 12 
veeks. As you can see, again, that is moving down to a 
setiod of a better number from where it started out, with- 
yut being where we would like it to be at the present time. 
t just does indicate that the board graphically was in a 
00d deal of difficulty with its service problems and some 


P : ; ; 
ecovery is now taking place. Again, I stress that I am not 








trying to be overly defensive, but if you recall getting com- 
plaints during certain time periods, I think I might be able 
to look at some of these charts and predict when those 
complaints may have been at their height. 

Page 8 will give you an idea of the vocational rehabili- 
tation services. The black bar on the left outlines the case 
levels in 1989-90. You can see that it was relatively con- 
stant at around 15,000 claims. Beginning in the 1990-91 
period, the white bar shows how much of an increase there 
has been in the rehabilitation function at the board, the 
number of new claims that are coming in. In April 1990 
we had 15,600 claimants on vocational rehabilitation and 
in April 1991 we had 30,000. The board predicted a lot of 
this, because the new act, Bill 162, is far more rehabilitation 
centred or focused than the previous bill. 

In 1990 there were 199 vocational rehabilitation case 
workers. At present there are over 400 vocational rehabili- 
tation case workers. So the board has doubled the number 
of case workers, but the case load has doubled as well. In 
addition, those new case workers now have an aggregate 
of one years’ experience under their belt in training. So we 
have a problem both with the numbers of people coming 
on to rehabilitation and the training skills of the people 
who are doing the rehabilitation. 

Finally, in terms of this graphic portrayal of the service, if 
you turn to page 11 you will notice the telephone inquiries. 
During the period I indicated, we were having an introduc- 
tion of new technology, in October of last year. You will 
note that there were over 21,000 phone calls into the 
Workers’ Compensation Board in a day. That is a massive 
amount of calls. We have a lot of staff, and if you could 
divide the calls up among all the staff, that would not be 
too bad, but they do not want to talk to just a staff member; 
they want to talk to the person who can help them with their 
problem and, quite frankly, we have just got too many 
calls coming in and too few staff to handle them. As the 
service problems started to settle down from the introduc- 
tion of the technology, we are now down to around 16,000 
telephone calls a day coming in. 

One other point I will make on that is that those calls do 
not come in from 8 o’clock in the morning through until 5 
o’clock in the afternoon. Those calls come from 10 o’clock 
in the morning till 3 o’clock in the afternoon. That is when 
the load factor for telephone calls comes in. 

But again, just graphically, you can see that the board was 
in a good deal of difficulty. The service levels of tele- 
phones during a crucial period of time really accelerated. 

Finally, in terms of my preliminary remarks—and with 
some trepidation, because several people have advised me 
not to raise this point—service is really a symptom of a 
problem; service is not necessarily the problem. It is like 
the temperature or it is like the fever, so I have been 
searching for the root of the problem in my investigations 
into the service complaints. I think one of the primary ones 
is to do a good deal of the first level of adjudication, which 
was the point you raised. It is vital that we do that, to bring 
back the morale of the staff, to settle the technological 
changes, to make sure people have a handle on it. 

But quite frankly, workers’ compensation boards all 
across Canada—and I have been to 11 of the 12 boards in 
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Canada—are to a greater or lesser extent facing because 
very difficult new problems. Some of those new problems 
are the new types of claims that we simply have no experi- 
ence in adjudicating. People are filing claims for chronic 
stress, and they are filing claims for repetitive motion inju- 
ties, which we are working on and we are adjudicating, but 
they are new experiences for us in the compensation 
world. Ten or 20 years ago, the average claim was a 
trauma. It was relatively straightforward as to whether it 
happened at work. It was relatively easy to adjudicate. 
Now we are getting new types of claims that we lack the 
experience base to handle and that are the subject of a 
good deal of public debate as to whether they properly fall 
under the workers’ compensation system or under a 
broader system of social benefit. A good deal of debate and 
argument is taking place there. 

Some argue that the solution to that problem does not 
lie in workers’ compensation but in some other system of 
more universal coverage. I make no comment one way or 
another, except to put it forth as one of the explanations as 
to why compensation boards are having difficulties in the 
1980s and 1990s with service levels. 

The other one I will bring forward for the committee’s 
consideration—and this is in no way ideological; it is 
based upon my experience in viewing what goes on in the 
11 other boards in Canada I have visited—is that Ontario 
has the most adversarial compensation system I think I 
have ever seen. By that, I mean that the original intent of 
workers’ compensation was to replace tort as a method of 
compensating injury. The courts are an adversarial system 
where two parties come together and argue, and a learned 
judge makes a decision on the basis of those arguments as 
to who wins and who loses. The compensation system 
started off as a system where an administrative body, the 
Workers’ Compensation Board, inquired and investigated a 
claim for benefit and made a decision. 
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In Ontario right now the system, for various reasons, is 
very adversarial. In my opinion, part of the reason the board 
is having difficulty with its service—and this may be a 
chicken-and-egg argument—is because of the adversarial 
nature of the compensation system. 

When it is designed so that workers and employers 
have disputes over work injuries, we do not make it easier 
for employers and workers in Ontario to worry about the 
important issues of productivity, maintaining Ontario as a 
manufacturing base. I, as an outsider, a relative newcomer 
to Ontario, find it of some concern to see the degree of 


adversarial compensation that exists in this province. 
Thank you. 


_ MsS. Murdock: You have sort of answered the ques- 
tion I was going to ask, based on your 24 years’ experience 
in Saskatchewan and Manitoba. But ending on that, if you 
ended the adversarial nature—and by that you mean the 
appeal rights for both sides, I presume—would you be 
Suggesting that the appeal rights for both sides would be 
removed or limited? Is that what you are suggesting? 


Mr King: I am loath to make any Suggestions in the 
area of reduction of the adversarial relationship. 


| 
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Ms S. Murdock: I know that the comment has be 
made—not necessarily here at hearings—but certainly 
has been made that it causes a lot of delays when you ¢: 
just call in as a worker’s rep and say, “I object to a claim) 


Mr King: Here is my concer: Bill 162 is predicat: 


employer’s workplace, wherever possible. If, because | 
the adversarial nature of workers’ compensation in Ontaric, 
dispute takes place between the employer and the worl; 
about the compensation claim validity and on the varic: 
steps and appeal all along, it is going to be very difficult; 
maintain a relationship between the two parties that vj 
lead to an effective rehabilitation back into the workpla 
In other words, if alienation takes place because of the—, 


Ms S. Murdock: Particularly by the time you { 
through the appeal system, it could be two years. 

Mr King: I am not claiming that employers are fight) 
claims because they want to fight against their employe’, 
It is that, because of various things that exist in Onta: 
such as the second injury fund and such as merit rating a 
such as the high assessment rate, employers are very cc: 
cerned about workers’ compensation costs. 

There are really only three things they can do about} 
One is to try to work on safety, another is to work | 
rehabilitating the worker back into the workplace ‘ 
quickly as they can, and the third is to fight the claim, 
prevent it from being established or reduce the costs on t! 
claim. So my concern is not with the rightness or wrongni 
of anyone’s position; it is whether we can make this sy 
tem work if too much alienation takes place because of 3 
adversarial system. 


Ms S. Murdock: I am not asking you whether it! 
right or wrong. 


Mr King: I agree with that. 


Ms S. Murdock: I just wondered whether reasc 
would have to be given. Is that the kind of thing you 3 
thinking, that when you appeal a decision you do not jit 
appeal it? For instance, it was suggested by the CUPE-. 
think it was CUPE, one of the presenters—that a lot of P 
advocacy groups for employers have been hired and ;| 
simply lodging objections and appeals from old claims t] 
have been sitting in the files for years. They are just ¢: 
jecting; I mean, “I object to the decision of,” and do1| 
give any valid reasons. Is that one area that— 


Mr King: It is very easy for me to be misundersto, 
in my answer and I want to stress once again: this is 1| 
ideological. Appeals are coming at us from all sides. 


Ms S. Murdock: Yes. I am not talking just employ 
side; I am talking worker side as well. | 


Mr King: We have, internal to the compensation 4 
tem, two levels of appeal. We have the initial decisil 
being made, we then have the review branch where a 
view takes place, a paper review, and then we have a he’ 
ings branch, and a good deal of litigation does take place 
all three layers: at initial adjudication, at review bran’ 


and at the hearings branch. All I am trying to point out’ 
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iat when you involve litigation, you involve rules of natu- 
| justice for both sides, and that leads to delays because 
ou simply must allow people time to prepare. 

| Iam merely pointing out that this, in my view, is lead- 
ig to some question as to whether we can provide the 
wvice that people want us to provide. We simply have 
glays built in through process and through rules of natural 
stice that we cannot solve easily. And I have this larger 
oncern, which is whether the new bill, which so heavily 
esses rehabilitation, will ultimately succeed in getting 
vorkers back to work. 


| Mr Dadamo: You were alluding to an operative word 
‘little while ago called telephones and you used it quite 
xtensively during your presentation. I still find that the 
‘rst impression is the longest-lasting impression in 
ymeone’s mind. Now the initial contact is the telephone, 


ght? What is the mandate of yourself or Mr Di Santo or | 


1e WCB to help alleviate some of that? In the riding in 
Vindsor where I am, people are still getting answering 
jachines. 

| Mr King: There are two parts to the answer. Someone 
ad asked Mr Di Santo what authority he has to effect 
hange, and his authority is to keep on me because I guess 
am the administrative person responsible. We are work- 
ag to leave the machine in the compensation system only 
there it is requested or specifically called by whoever is 
etting in touch with us. We have a system whereby peo- 
Je can make a simple inquiry about their compensation 
em by use of a machine. We will leave messages as to 
vhen their cheque was mailed or other messages, and 
‘bout 1,000 of those 16,000 phone calls a day that I men- 
ioned are being handled by that machine, which means 
hat people are beginning to utilize technology. 

| But the problem is that they would get that machine 
vhether they wanted to or not. It would say to them, “If 
‘ou want to talk to me, you press zero,” or “If you want to 
10 to..., you press 1.” So what we are doing is, very 
hortly we will be setting the machine—sorry about my 
‘imple language, but that is about my level—we will be 
jutting the machine over here with a special telephone 
lumber. We will be advertising that heavily, so that people 
vho are utilizing that and who wish to get that direct message 
hat they are after can continue to use it, and they can use it 
ifter hours as well because it does not sleep. 

But our plan i is that the first call that comes in will meet 
1 human voice, and further, that they will not be then 
tansferred to an answering machine. It is called a warm 
1and-over. We will attempt to put them through to the 
yarty they wish to speak to. If that party is unavailable, we 
will ask them if they wish to leave a message on the an- 
swering machine. If they do not want to do that, we will 
ask them if they want to leave a message with the person 
who answered the phone, and we will get the call returned 
as soon as possible. So the difference we are working to- 
wards is that a human voice is the first voice you get. I 
a at some progress reports on that. There are some 
logistical problems but we are talking in terms of less than 
ripaths. We are talking in terms of a short term in which 
we will be moving to this solution. 
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The Vice-Chair: Mr O’Connor, you have maybe one 
and a half minutes. 


Mr O’Connor: One thing I asked Odoardo when he 
was here was about legislators trying to help the process. I 
have heard there are a lot of delaying tactics written into 
the act that have been used, not necessarily in trying to 
help the injured worker receive the compensation he 
needs, and which in turn puts an added strain on social 
assistance and other programs. 

Is there any way then that we can speed up or enhance the 
process so that we get that person through the adjudication 
process and into rehab more quickly? Does it require legis- 
lation or just policy changes? 

Mr King: The management committee at the 
Workers’ Compensation Board and the board itself are 
acutely aware of the service requirements we must meet. 
You will be getting formal requests for legislative amend- 
ments from the board, which will serve either to correct 
what we consider to be drafting errors or, if not drafting 
errors, parts of the act which perhaps retard us or deter us 
from providing the proper levels of service. 

One thing about workers’ compensation, though: It is 
an issue which affects industry and employees and it is 
really a social contract between the two of them to some 
extent. What we have to keep working on is to get that 
recommended solution from the parties, or if both of them do 
not agree that it is the proper solution, through a consensus 
model, then it may not work as well as we would like. We 
will be coming forward with recommended improvements to 
the compensation system. Right now I could not volunteer 
anything for you. 

The Vice-Chair: I thank you, Mr King, for coming 
before us. I would also like to take this opportunity to 
thank you, Mr Di Santo, and the people from the board. 
They have been very attentive throughout these hearings and 
I know they are awaiting our report with bated breath. They 
just cannot wait to see what we come down with. Of course 
you will receive your copy as soon as Mr Di Santo does. 


ORGANIZATION 

The Vice-Chair: There are a couple of other things 
we have to deal with, first a budget that was passed out. 
Are there any questions on it? No questions? 

Mr Ramsay: Are we still on the record? Is this dis- 
cussion on Hansard? 

The Vice-Chair: We can be—unless you wish— 

Mr Ramsay: It does not matter. I was wondering first 
of all whether we have set a date to begin the summer 
sessions for committee. Has that been decided by the 
House leaders yet? 

Ms S. Murdock: We cannot hear. 

The Vice-Chair: Okay, we will hold everything up 


for a sec. 
In answer to that, item 2 on our list is the sitting times 


for the summer. 
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Mr Ramsay: All right. I guess that is to do with the 
budget. You are presuming we are going to travel. Has that 
been decided yet? 

The Vice-Chair: It appears at this point—and on 
Monday we will probably be discussing it—we are hoping 
to have a subcommittee meeting which I am also to inform 
you of. It looks like we will probably have wage protection, 
and there was some assumption that we would travel 
around on that. I believe that is where it is. With the Chair 
not being here, I am not exactly sure. 

Mr Ramsay: My question is, is it not a little difficult 
to decide on the budget when we really do not know what 
we are going to be doing? 

The Vice-Chair: Okay, assuming we do get the wage 
protection—and all indications from the House leaders are 
that it will be at that point—that is what we will be doing. 
They are looking at five weeks of hearings. That is what we 
are going to request. I think the House leaders have agreed 
there will not be any committees meeting until at least 29 
July. We are looking, hopefully, at August and 1 September, 
something like that. This was just a budget we had brought 
forward based on those assumptions. 

Mr Klopp: This is only my second time on one of 
these budgets. I am assuming that just because we pass this 
budget, it is a fairly standard procedure they go through, 
and it does not mean that just because we put down travel 
time, we are going to go and say, “Well, let’s go travel.” It 
is just a standard procedure for us to pass, and then I hope 
we will all frugally make sure we do not waste any more 
money on this project. 

I was concerned last time about some of the numbers 
we had. But it was pointed out by the clerk that just be- 
cause there are $10,000 for printing, we do not go and 
spend $10,000 for printing, but that you might as well 
have that in your budget so that you know what is going 
on. I do not have a really big problem with this budget, 
knowing that I am also part of the group. If we do not have 
to travel, we should not travel, but the money should be 
there. So if you are looking for a motion to pass it, I am 
ready to pass it now and get on with it. 


Ms S. Murdock: I move that the supplementary budget 
in the amount of $226,770 be approved, and that the Chair 
be duly authorized to present the budget to the Board of 
Internal Economy. 


The Vice-Chair: Any further discussion of Ms 
Murdock’s motion? There being no further discussion, all 
those in favour of the motion? Opposed, if any? 


Mr Dadamo: Not opposed; for the sake of being able 
to make some summertime plans like regular people do, is 
it the subcommittee that will put together the time frame as 
to when we are meeting during the summer months? 

The Vice-Chair: At this point, that is very much in the 
House leaders’ hands. The three parties will sit down and 
prioritize who sits when and which committee sits when 
and then it comes back to us. That is my understanding. 

Ms S. Murdock: Mr Chair, that is true. From 10 August 
to 15 August, Iam in BC on the Canadian Regional Con- 
ference of the Commonwealth Parliamentary Association, 


and given that I am also the parliamentary assistant to t 
Minister of Labour and will be carrying the Wage Protect 
Act, if that is the legislation we will be carrying, I will 1 
be able to sit during that time. | 
The Vice-Chair: I believe they are taking all the 
things into consideration. I seem to recall seeing som. 
thing where they are going to try to make sure all memb«; 
of the committee have only one major committee functi 
through the summer months, therefore we may assume c; 
fearless leaders and the whips in the House leader’s offi; 
are going to determine what committee we are going to : 
on and where we will be. | 
Ms S. Murdock: I do not care what happens; I a 
going to be in BC on 10 to 15 August. They can schedule; 
if they wish, but I just want you to know. | 
| 

| 


The Vice-Chair: Wait a minute. We are not finish 
yet. We have a couple of other things. 


Mr Ramsay: | insist that the member be here with u 


The Vice-Chair: There has been a suggestion that t: 
subcommittee only meet on Monday at 3:30 and that \; 
meet as a whole committee on Wednesday, our regul; 
committee day, and that we would be prepared to gi’ 
instructions to the researcher on Wednesday. | 

I think it was in Mr Di Santo’s presentation today tt 
there was some talk about an informal visit to the board, ify 
so wished, outside of our normal committee time, whi} 
would not cut into this. So maybe if everyone wanted } 
talk to their subcommittee person between now and Mond; 
we might be able to get that put together if so wished. 


Mr Ramsay: Mr Chairman, the purpose of the a 
committee meeting on Monday is to organize our schedule? 
The Vice-Chair: Yes. | 


Ms S. Murdock: One other question to the 1 
searcher: In the summary of witness recommendations \ 
have been getting—which are so well done, I might add-- 
I was just wondering how much work would be involv) 
in summarizing in chart form or whether it could be dor. 
For instance, so many of the groups had such similar view 
or repeated the same kind of problems that occurred, that’ 
would really just make it a lot easier to integrate them. - | 

The Vice-Chair: This is the number one concer 
The number two concerned— 

Ms S. Murdock: No. A chart that says “telephone 
along the side, for instance, would have “telephones” along. 
Side, the groups down a side and you would just put ad 
or check or something on those groups who stated that— 

The Vice-Chair: Oh, we are into a camping book now, 


Ms S. Murdock: No, you would have one page with: 
the information on it, really. That is what I am suggesting - 

Ms Luski: In addition to that type of summary. 

Ms S. Murdock: It is just a question, Mr Chair. 

Ms Luski: I will do my best. I will see if I can pu 
something together for Wednesday. 

Ms S. Murdock: Thank you. | 


The Vice-Chair: Any further questions? Any oth 


discussion? Hearing none, I adjourn the meeting. 
The committee adjourned at 1742. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


Monday 24 June 1991 


The committee met at 1621 in committee room 1. 


ORGANIZATION 


The Chair: This meeting has begun. There are two 

{ns on the agenda for this meeting. One is to deal with 
| agenda for the two weeks this committee has to con- 
‘er Bill 70 during the course of this summer. The second 
‘0 give instructions to the researcher regarding the report 
) the Workers’ Compensation Board. The second part of 
(vill be held in camera, which means there will of course 
sno record made of that part of the proceedings. 
The fact is it is no longer negotiable as to what weeks 
| committee will sit. It will sit for two weeks. The House 
iders have agreed on that. The first is the week of 29 
jy and the second is the week of 19 August, so the two 
jeks are going to be split up by that little hiatus. That is 
;mber one. 

The rest of what happens during those two weeks is up 
, and that is to say is entirely within the power of, this 
‘mmittee. I would entertain any motions as to, I suppose 
st of all, the issue of travel versus no travel, be it a little 
‘alot. Are there any motions in that regard? 


Mr Waters: I move that we do not travel. 


_ The Chair: Mr Waters moves that there be no travel, 
it both weeks, therefore, be dedicated to Toronto, I pre- 
me. That is inherent in the motion. Do people want to 
scuss that? ; 

Mr Offer: If I can start off the discussion, I hope we 
Il vote against that motion, and I will tell you why. 
ithout being specific as to any one particular city, I think 
2re is no question that a great many people and compa- 
s have expressed concern with this piece of legislation. 
jay this in light of the anticipated amendments from the 
‘vernment, but I think we should not make the mistake 
it we know all there is to know about this legislation in 
‘ms of its impact, its ramifications and what it means to 
‘siness in general and to workers. ' 

I would request that we vote against this motion. I 
nk there is sufficient concern around the province that 
duld warrant not only the public hearings, but also public 
arings on a travel basis. 

_ We have but two weeks. I think a lot of very good 
otk could be accomplished. In the summer, we have, if 
it the obligation, certainly the opportunity to get out from 
is place and into the communities where people have 
pressed concern with respect to particular legislation and 
10 wish to provide their opinions on any one piece of 
zislation. 

I think right now we are dealing with one such piece 
dI would hope that accordingly we would vote against 
® motion and permit travel throughout the province in 
2 time permitted by—I guess it is—the whips of the 
-gislature. 





Mr Ramsay: I would want to ask why. I take it that 
because Dan Waters has moved this motion, this is the 
wish of the government. I would certainly like to find out 
why a government that purports to be open and accessible, 
and we all support that, would wish the hearings to be 
confined to Toronto. 

This process is one of public hearing to allow the pub- 
lic access to the work we do. This is now a discussion on 
second reading of the principles and the specifics of this 
bill. The government in its wisdom has already reacted to 
the public, which is great, and I certainly applauded in the 
House when the Minister of Labour brought forward those 
amendments. There is a possibility, I suppose, of more 
amendments in this committee process; hopefully there is. 

It just seems to me that it would be arrogant of us, as a 
committee made up of all three parties, to say, “Because, 
unfortunately, we only have two weeks, if you do want to 
come to our committee and make comment on this, make 
some suggestions hopefully, be constructive or be critical, 
whatever it is, you have to come to Toronto to do that.” 
Certainly we should be reaching out to people in Ontario, 
as limited as we are. 

The itinerary that has been suggested is probably too 
much and we should only restrict ourselves to main cen- 
tres, I cannot see us going out to the very far places that 
have been proposed, but certainly we should dedicate four 
or five days of those two weeks to try to get out to main 
centres so that each region is represented by one stop, so 
that the people of that region can make their views known 
to our committee. 


Mr Klopp: I am going to speak in favour of the mo- 
tion, and as one who probably would on all sides. Two 
weeks is not a lot of time and, as was mentioned, where do 
we go? This is a pretty big province, and if you go to one 
place, then there is another place. As one who had time 
with Pat Hayes’s group in the Ministry of Agriculture and 
Food, having a very short time, we can waste a lot of time. 

It is also summertime, and I go from the perspective 
that you may go to a town, but there are a lot of people 
who are not going to show up because it is summertime 
and they have a lot of other things to do, and I think there 
are groups who want to come and praise this thing because 
it is a darned good bill. I think they would appreciate it if 
we just stay in one place and allow them lots of time to 
come here and then we can have good discussion. 

There was an assumption that we know all that is going 
on and so we will just keep it hidden in here. I do not look 
at it that way. We had the workers’ compensation thing and 
we had a lot of groups find their way to Toronto. 

Having only two weeks to look at whether there are 
any problems with.this bill, I think we should have it here, 
where we can allow someone to come in and take a whole 
hour, rather than us having to fly to Ottawa and be there 
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for only two hours—I even wonder how many people 
would show up—and then having to turn around and 
spend five or six hours flying to Windsor so that we can 
say, “Well, we opened up our arms.” But there are also a 
whole bunch of other committees this government is doing 
that are going around this province. 

We have already changed the major issues that some 
groups had in this thing, and for this particular bill, I think 
the groups that really, truly have some praises and con- 
cerns will come to Toronto and we can take the time for 
two weeks to listen to their concerns and then go clause by 
clause or whatever. For that reason, in this particular bill I 
think we should just, because of all those other ones going 
out, stick here for two weeks and do the job. 

Mr Waters: When we look at the calendar here, it 
goes on to say resources development will have one week 
of public hearings and one week of clause-by-clause. To 
me, that means the House leaders have already cut us 
down to actually one week of hearings. By the sound of it, 
they have all agreed above us that we are down to one 
week of hearings. 

The Chair: That is not my understanding. I should 
indicate I am unclear in that regard. 

Mr Arnott: I would like to ask a general question. 
What would the costs be of travelling for one week for a 
committee such as this, approximately? 


The Chair: It is not cheap. Perhaps the clerk would 
give us a ballpark. Surely there are ballparks in that case. 


Clerk Pro Tem (Ms Manikel): It really depends 
where we travel to. But you have to figure on interpreta- 
tion because a lot of the places we would be going to, and 
major places, would require that we have English and 
French translation. It would be getting close to $10,000 a 
week by the time you get transportation, accommodation, 
meals, etc, for 20 people. 

1630 


Mr Arnott: Okay. If we assume we are going to be 
spending only one week on public hearings, one week on 
clause-by-clause, does that assume we would require one 
to two days of public hearings in Toronto, would you 
think? 

The Chair: Right now the question is whether there is 
travel. I think it is unfair to ask the clerk that question, 
because at the outset we indicated that the first thing to 
consider was whether there was going to be travel. Then it 
was up to this committee to set an itinerary for itself, 
whether it travelled or did not. 


_ Mr Arnott: But presumably if there is travel there 
will still be some days spent on public hearings in Toronto 
nevertheless. 

The Chair: Perhaps Mr Waters or anyone supporting 
the motion would be prepared to respond to that. 


Ms S. Murdock: To the question of whether there 
would be a couple of days of hearings in Toronto as well 


as the week on the road, or included within the week on 
the road? 


Mr Arnott: Included in the week of public hearings. 
Would there be one or two days in Toronto? 


The Chair: As I indicated, that is premature. Ri 
now, the decision is whether there is going to be % 
travel, and then it is the second level of discussion, 
pending on what the committee decides in that regard, t 
is to determine how much travel, how little travel and h 
that agenda is broken down. 

Mr Arnott: What I am getting at is that it would se 
to me that almost a week or approximately a week 
clause-by-clause is required. If you assume that as ye 
first proposition, then you assume that one week of tray 
and you also assume probably two days of public hearir 
in Toronto. So I would submit that, given the cost as w 
as the practical difficulty, travel would probably not be 
our best interests on this bill. 


Ms S. Murdock: I agree with Mr Arnott. 


Mr Huget: [ agree with the motion and want to spe 
in favour of it. I understand the concern of the Libe 
members that, at least from their perception, the gove: 
ment is not intending to be open and reach out to its 
stituency. Quite frankly, that is not the case. There are 
least five committees travelling the province this sumn 
on major pieces of legislation. Originally I think we we 
scheduled for three or four weeks of hearing time. I thi 
that was the perception. The House leaders have reduc 
that to two weeks and I would assume it is because | 
contentious parts of the bill have been dealt with. 

Because.of that and because of Mr Arnott’s point 
cost, I think we must not create an illusion of reaching 0 
which two-hour hearings in the city would do. It wor 
create the illusion of wanting to talk to the public, but ' 
would not have enough time to do it. I think that becat 
of the cost factor and the illusion factor, if you will, we: 
serving the public much better by being here in Toror 
and dealing with the issue, perhaps allowing more time i 
witnesses. Those groups who have a comment to make 
the legislation certainly have access to Toronto, and j 
those reasons I think it is the most responsible thing to’ 
given the time frame we have. | 


Mr Offer: I had thought earlier that I had complet 
my comments. However, listening to some of the remat 
by the government members moves me to make a fi 
more comments. | 

The first is that there is no illusion. I think it is fal 
cious to say there is some sort of illusion that a commit! 
fabricates when it goes out to other communities. That 
not the fact at all. The fact is that we have two opportu! 
ties during the year for a committee to travel; one oppor 
nity is in the summer recess and the other is in the win’ 
recess. | 

Right now we have what is viewed as a very importé 
bill referred to this committee for hearings. There — 
Whether one wishes to admit it or not, a great deal 
Opinion surrounding what this particular bill means a 
What its implications may be. I think that, far from 
illusion, we have a responsibility within the time given’ 
us to do what has always been the role of a committee; 
order its own affairs and to go out to communities to try’ 
hear some of those concerns. I do not believe that to be ¢ 













usion at all. I believe it to be one of the most important 
ctions of these committees. 

_ I say that asking the government members to recon- 
Jer the support of a motion to stop, in effect, without any 
yestion, a number of people in a number of other commu- 
ties from providing face-to-face input on a bill they feel 
_very important. It matters not as to the time the House 
aders have given us; we all recognize there is only a 
tain amount of time that can be given. It is how we as a 
mmittee decide to use that time. I believe that in the 
ymmer session the committee’s time is very well spent, 
1 an important, contentious piece of legislation, going out 
; communities to listen to some opinion on those particu- 
ir bills. I just ask the government members to reconsider. 


_ Mr Huget: I want to be very clear that there is not an 
tent on my part to suggest it is an intention to create 
feion I am saying to you that with the inadequate time 
: one-week schedule allows us in terms of the road, if 
were out on the road and have very short public hear- 
gs we may get to see people in their own locations, but I 
jestion whether we can do those groups justice in terms 
Fine time allowed. 

_ I think we could get a much higher-quality presentation 
ad a much higher quality of input here in Toronto because 
believe we can take more time within our own ordering 
{ time, within that one week, to hear those concerns. 
ased on that I think it is being very responsible, in fact, to 
icrease and have, a desire to have the quality rather than 
.e quantity of input. 

_ Mr Offer: In response to that, I think there are a num- 
er of groups outside of the Toronto area that have the 
apability and capacity to provide a quality type of presen- 
tion to us, if only we would vote against the motion and 
0 out and listen to them. 


' Ms S. Murdock: It certainly is not that we are not 
‘illing to listen to people. But prior to the amendments 
iat were made and announced by the minister, the hue 
ad cry was loud and was heard I mean the removal of the 
nus on officers and termination of severance pay, liability 
eing removed and charitable non-profits being removed. 
ince that time I have had employers in my office, in my 
ding and in my ministry as well advising me that now 
iey are quite satisfied and have not got any concerns in 
lat particular regard and do not disagree with the bill. 

_ Admittedly, there would be groups probably still want- 
ig to come and see us, I have no doubts about that, but I 
ist do not think the volume would be there and I think the 
ixpayers of Ontario, with all the other groups on the road, 
re going to need a better reason to be out travelling. Cer- 
tinly all expenses are paid for any group that wants to 
ome here, as I understand it, and I think that warrants 
ome days of hearings here in Toronto. But I do not think 
ve should be spending that kind of money to be out in the 
ther communities when you have the select committee on 
Intario in Confederation and government services, and 
aere is another one, three of them. Certainly we have 45 
embers available to sit on committees. I do not know 
ow the rest of you are going to be able to sit on five. That 
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is the other thing, too, you know; if we are all out on the 
road it is going to be very difficult. 


Mr Offer: I appreciate the concern, but it is the party 
with the fewest number of members that is saying: “We’ll 
look after ourselves. We’d like to go out on committee and 
on travel.” 


The committee divided on Mr Waters’s motion, which 
was agreed to on the following vote: 


Ayes—7 


Amott, Dadamo, Huget, Klopp, Murdock, S., Waters, 
Wood. 


Nays-—3 


Cleary, Offer, Ramsay. 
1640 

The Chair: That puts this committee in a position 
where it does not travel, therefore it stays in Toronto. Can 
we have a motion as to its itinerary? We are talking about 
number of days per week and hours per day, if somebody 
wants to sort of omnibus it, a little bit of agenda. 

Mr Offer: Just as a point of information: In the two 
weeks, do we have the 10 days, the Monday to Friday? 


The Chair: Yes. 

Mr Offer: Are you going to just keep it to Wednes- 
day, 1 pm to 2 pm? 

Ms S. Murdock: This person, this member for Sudbury— 

Mr Offer: We have a message from the Minister of 
Labour. . 


Ms S. Murdock: No, from Sudbury riding. The mem- 
ber for Sudbury would like to at least spend Friday in her 
riding. Therefore, I would request—and I guess this is a 
motion—that we sit Mondays to Thursdays, and allow the 
members back to their ridings on Fridays. 

The Chair: Are you prepared to suggest times for 
Monday through Thursday? 

Ms S. Murdock: My previous experience has been 10 
until 6, with a break for lunch. 

The Chair: Say 10 to 12 and 2 to 6, is that what you 
are suggesting as a part of your motion? 

Ms S. Murdock: Sure. 

The Chair: And that includes Monday morning as 
well. 

Ms S. Murdock: I know we did not in the fall, but I 
do not know what the standard practice is in the summer. 

The Chair: It has been a practice among some not to 
start till the afternoon on Mondays. 

Ms S. Murdock: All right, so Mondays from— 

The Chair: It is your motion. 

Ms S. Murdock: From 2? Geez, that is late. 

The Chair: A hundred bucks a pop per person. 

Ms S. Murdock: From 1 until 6, and from 10 to 12 
and 2 to 6 for Tuesdays, Wednesdays and Thursdays. That 
1s my motion. 
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The Chair: Ms Murdock moves that the committee 
sit on Mondays from 1 until 6, and from 10 to 12 and 2 to 
6 on Tuesdays, Wednesdays and Thursdays. 

Mr Arnott: Why would we not meet Monday morn- 
ings? Is there anyone who has difficulty coming in Mon- 
day? 

Ms S. Murdock: I believe it is to allow travelling 
time for those members—pardon? 

Mr Arnott: Not myself. 

Ms S. Murdock: No, but you see you are in an envi- 
able position of being near Toronto. There are those of us 
such as Mr Ramsay and myself who live in the far reaches 
of the north and have to travel down, and it is a lot easier if 
we can do it in the morning on Monday and then get here 
some time in the morning. 

Motion agreed to. 

The Chair: Does anybody want to generate some dis- 
cussion about whether or not costs of those persons who 
wish to travel in from outside of Toronto will be borne? 

Clerk Pro Tem: Normally, the committee looks at it 
on an individual basis. 

The Chair: If you want to delegate that to the com- 
mittee on a one by one, the committee is going to have a 
hard time doing that, if it is going to be absent. How do 
you want to deal with that? Are there any motions or do 
you want to leave that in the air? 

Ms S. Murdock: Correct me if I am wrong, and 
maybe the clerk can clarify this, but do those members 
who have costs submit them to the clerk? Is that what you 
are talking about? 

The Chair: Perhaps the clerk can respond as to the 
Status quo. 

Clerk Pro Tem: J am sorry, I misunderstood. That is 
right. Normally, at the end of the week, the clerk will hand 
out your expense claims, which you complete. That is nor- 
mal. I thought we were talking about witnesses. 

Interjection: We are not talking about witnesses? 

The Chair: Yes, we are. 

Ms S. Murdock: We were? Well, I do not know that 
procedure at all. 


The Chair: Could the clerk explain the status quo? If 
this committee does nothing, what will happen with 
witnesses who want to travel in from outside Toronto and 
who want to be reimbursed for their expenses? 

Clerk Pro Tem: Normally, when they are making 
their request to make a presentation, they would indicate 
their need for expenses. I would bring that request to that 
committee. Usually at the start of a meeting we would 
decide whether we would pay the person’s expenses to 
travel to Toronto and home again and what expenses the 
committee would pay. It is done on an ad hoc, one by one 


basis. That has been the way the committees have operated 
in the past. 


Ms S. Murdock: It just makes inordinate good sense 
that those groups that wish to come and present before the 
committee should have their expenses paid without our 
having to—I would make a motion Stating that groups 


presenting to us should have expenses paid and do it as- 
you cannot? Can we? 

Interjections. 

Ms S. Murdock: All right, rescind my motion | 
whatever. 


Mr Huget: I am not too familiar with the procedur 
but could we not handle it the way it is normally hand 
in terms of what the clerk has already arranged, that 
request is made at some point in time for expenses ar 
then we deal in committee with whether we are going | 
pay them? I think that is the most efficient way to de 
with it. 

The Chair: That can be done, which is why I aske 
the clerk to explain the status quo. In other words, if we ¢ 
nothing or say nothing, the status quo will prevail. 


Mr Huget: So am I to understand that an inquiry 
made of witnesses wishing to appear as to whether the 
require their expenses to be covered? Is that correct? 


The Chair: Would the clerk respond, please. 


Clerk Pro Tem: Generally we do not say anythin 
unless they ask that it be refunded. If they make som 
comment, we will take the information and raise it with th 
committee. 


Mr Huget: If that handles most circumstances an 
there is no problem in terms of people’s expenses. If yo 
contact the witness they will certainly ask you, “Are ou 
expenses going to be paid?” Does that qualify as a reque: 
to pay them that will be considered? 

Clerk Pro Tem: If I am talking to someone on th 
phone and they say, “Will the committee pay my expense 
to come to Toronto?” I will tell them at that point that 
cannot speak for the committee, it will have to be decided b 
the committee, but I will take that request to the committee. | 


Mr Huget: So that qualifies as a legitimate reques 
right from that point on, and I personally think that woul 
handle most circumstances. 


The Chair: Mr Offer, did you have anything to say t 
this matter? | 


Mr Offer: Just that I agree with what you are doing. ) 


Ms S. Murdock: I have a question. If a CEO were t 
come and make a presentation before this committee an 
part of his expenses would be the cost he would conside, 
himself worth per day—if he came from Thunder Bay fc 
instance, do we normally pay transportation, accommode 
tion and meals? 


Clerk Pro Tem: It would depend on where they ar 
coming from, for example. But normally the committe 
would pay the transportation to and from Toronto for on’ 
Or sometimes two people from the organization, and |, 


they need to stay overnight, their accommodation an 
meals. | 


Ms S. Murdock: So we do not cover other costs? 
Clerk Pro Tem: We could. It is up to the committer 
and each committee will make its own decision. I am jus 


telling you that in the past we have not generally paid fc 
their time unless we have considered them expel: 


‘ 
‘ 


‘itnesses and have specifically asked that they come for- 
ard, which is a totally different case. 
_ The Chair: The committee has approved 3 1/2 days a 
‘eek of sitting for a period of two weeks. It has been 
iggested by the clerk that half a day will be required for 
e initial briefing. and I am hoping that is agreeable, be- 
uuse that leaves three full days in the first week and 3 1/2 
hys in the subsequent week to be divided between presen- 
tions and clause-by-clause. Can we have something put 
1 the floor with respect to the breakdown of briefing, 
ause-by- -clause and presentation. 
550 
Mr Waters: I will move that the first week be hear- 
gs and the second week clause-by-clause, with the first 
alf-day being briefing. 

The Chair: Any discussion about the motion on the 
oor? 
_ Mr Offer: I just ask everyone to consider the possibil- 
y of reducing the clause-by-clause examination from the 
iree and a half days to two days. 


| The Chair: Are you moving an amendment? 


_ Mr Offer: I am moving an amendment. 


The Chair: Okay. There is an amendment on the 

oor. Discussion on the amendment? 
_ Mr Offer: The reason for my amendment is that it 
rovides greater time to hear representations from those 
‘ho wish to be heard. I think if it turns out that there are 
ot a great many people who actually want to be heard on 
1e bill—I do not believe that will be the case—we could 
lways extend the clause-by-clause hearings in the com- 
iittee, but I think we are going to have a number of peo- 
le who will want to make some presentation. If memory 
2rves me right, after the clause-by-clause analysis in this 
ommittee the possibility is that it is referred back to the 
egislature where a clause-by-clause analysis can again 
ike place. 

I would like to use some of the time for clause-by- 
lause in the committee. I think it is important to see the 
mendments the government moves and to have them 
ioved, but I also think it is important for us to use as 
uch time as possible to listen to the general public on this 
sgislation. By giving such a wide berth to clause-by- 
lause we in effect are having public hearings for one 
veek. I just think that a bill of this nature deserves more 
me. 

Ms S. Murdock: Actually, Mr Offer’s amendment to 
je motion is not all that out of line, because the majority 
f clauses, over 30 of them, are just removing officers 
tom the present amendments. They are going to be very 
imilar and simple to run through, I would hope, although 
ay experience has been that the simple ones are usually 
he ones that take for ever. I still think at least three days 
re needed, so I guess on the basis of what he has moved I 
vould have to say no. 

Mr Klopp: I am afraid I am going to have to disagree 
vith the motion, because at this time I do not think we 
eally know how many people are coming. There seem to 
re a lot of clauses that need to be looked at clause by 
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clause. That is part of our job after we hear people. Once 
we do find out how many people want to come, I am 
sure—I am probably right—later on we can always say, 
“There’s a lot more people who want to come,” and then 
we can decide that as a group. But right now I think we 
should leave it at its present state and then we will see how 
many groups want to come. 

The Chair: Any other discussion on the amendment? 

Ms S. Murdock: Not on the amendment; I just have a 
question. It is hypothetical. What happens if we do not get 
as many people as we think we are going to get coming in? 
Are we then left— 

The Chair: The answer to the question is that if there 
are three and a half days reserved for presentations and 
only two days of presentations, you stay home for the 
balance of that first week or you make an ad hoc decision 
to accelerate clause-by-clause, if there is agreement. Mind 
you, that would be something where there might have to 
be some degree of unanimity because of the fact that peo- 
ple would arrange—I do not know, but it would be an 
interesting discussion. The committee, I think, has the 
power to shuffle around, as Mr Klopp indicated, in the 
midst of its hearings, subject to what people may say. Any 
further discussion of the amendment? 

Ms S. Murdock: Just as a clarification, could I have 
the motion again, please? 

Mr Waters: The motion was for it to be divided, one 
week for hearings and one week for clause-by-clause, the 
first half-day to be for our overview. 

The Chair: The motion was for three and a half days 
of hearings, one-half day of those three and a half days for 
briefing, and then the balance, the three and a half days in 
the second week, for clause-by-clause. 

The amendment by Mr Offer was to add another day 
and a half of presentations, and reduce the total amount of 
clause-by-clause time to the last two days of that second 
week. 

Mr Huget: Are we voting on the amendment? 

The Chair: Voting on the amendment. Those in fa- 
vour of the amendment, which is effectively to— 

Mr Offer: A recorded vote. 

The Chair: Okay. The amendment is to reduce the 
clause-by-clause consideration from three and a half days 
to two days. 

The committee divided on Mr Offer’s motion, which 
was negatived on the following vote: 


Ayes-—2 
Cleary, Offer. 


Nays—7 

Arnott, Dadamo, Huget, Klopp, Murdock, S., Waters, 
Wood. 

The Chair: Any further discussion on the unamended 
motion on the floor? All those in favour of the motion? All 
those opposed? 

Motion agreed to. 
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The Chair: That effectively, subject to what anybody 
might want to add, completes the structure of those two 
weeks but for the matter of advertising. 

Ms S. Murdock: I think we should take out a full- 
page ad in the Globe and Mail. 

The Chair: Well, I know how to get into the Toronto 
Sun. 

Is anybody prepared to make a motion about the ad? 
Of course, people have been provided with a draft ad that 
is there only for discussion purposes or something. 

Mr Huget: Sure, I will move it. 

The Chair: Mr Huget is moving the ad format as con- 
tained in this draft. 

Mr Huget: Subject to the deletion of the travel, which 
obviously we are not going to do. 

The Chair: Quite right. So the ad would read: “The 
standing committee on resources development will meet to 
consider Bill 70, An Act to amend the Employment Stan- 
dards Act to provide for an Employee Wage Protection 
Program and to make certain other amendments, during 
the weeks of 29 July and 19 August at Queen’s Park. The 
committee invites written submissions from individuals, 
groups or organizations wishing to comment on the above- 
mentioned bill. All briefs should be deposited with the 
clerk of the committee no later than Friday 16 August 
1991. Requests for appointments to appear before the 
committee to make an oral presentation should be directed 
to the clerk of the committee not later than Friday 26 July 
1991,” and then the usual suffix showing address and so 
on. Is that the motion? 

Mr Huget: Yes, Mr Chairman. 

The Chair: Any discussion on that motion? All those 
in favour? 

Motion agreed to. 

The Chair: Would anybody please make a motion 
about the breadth and scope of that advertising? 
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Ms S. Murdock: Where it appears, how many times it 
appears, etc? 

The Chair: Yes. Does the clerk have any advice as to 
usual procedure? 

Clerk Pro Tem: Because there are going to be a lot of 
committees advertising, we are trying to have them all 
placed together so that even though they will be paid for 
by individual committees, we would basically be buying 
up a page in all the dailies. We think that will be more 
effective because people will see it. They will all be run- 
ning on the same page. That is what we are trying to do. 

Mr Wood: All the dailies in the province? 

Clerk Pro Tem: Yes. 


Mr Huget: Is advertising a budgeted expense of this 
committee? 


The Chair: Yes, it is. That was part of the budget 
proposal. 


Mr Huget: If somebody is taking out a full-page ad, 
how is that cost prorated to the different committees? 
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Clerk Pro Tem: I am just explaining. We are askir 
the newspapers to put them all together. We can do the 
We would still be paying for whatever size our ad is. B 
cause there will be five ads, probably it will fill up—we 
it depends on the format of the paper, obviously, but in th 
Globe, say, it would fill up probably about a half. In tl 
Sun it would probably be most of a page. It is just 
placement thing. We go through one advertising agen 
that will get this so that all the ads are in the same locatic 
in a paper for us. We find that by blocking them togeth 
they stand out more. Basically, that is what it comes dow 
to. We get a better response. That is what we as clerks hay 
discussed, putting it all together so that they all run tl 
same day and our phones really start ringing. 


Interjection: One day? 
Clerk Pro Tem: That is up to the committee. 


Mr Huget: I was just curious because of the phra: 
you used, a full page. If you purchase a full page in tl 
Globe it is not nickels and dimes. I was just wonderir 
how that was prorated among the committees. You ai 
saying it may or may not be. They will all be somewhe) 
in the same section of the paper or the same page of tl 
paper, but you are not purchasing a full page. 


Clerk Pro Tem: No, that is true. We are not purcha 
ing a full page. What we have done in the past, though, 
we have run four ads together so that they are in one bloc 
touching each other. Because of the crest and a lot of whi 
it is more eye-catching. We have found that this is mo: 
effective. 


Mr Wood: The reason I asked about its being all th 
dailies in the province, in my riding, having a high pe 
centage of French population, close to 65%, there are 1 
French daily newspapers and most of the people read th 
weekly newspaper. There are two French weekly newsp 
pers that come out and there are two or three French rad 
stations. I am wondering if we should have that covered. 

The Chair: Perhaps the clerk could respond to the 
That is an interesting issue. Basically, what you are askir 
is, as I understand it, are these going to be bilingual ad 
and if they are going to be bilingual are they bilingu 
everywhere and who decides where? | 

Interjection. | 


The Chair: Well, because Mr Wood is not alon 
There are some others of us who come from communitii 
where large portions of the community are francophont 
or Italian-speaking, even the occasional Ukrainian dow 
where I come from. 

Mr Wood: You have 36% French. 

The Chair: I have 16%. 

Ms S. Murdock: I have 34% francophone. 


The Chair: Perhaps the clerk could respond to the 
How does the clerk respond to those problems? | 

Clerk Pro Tem: What we could do is something tl 
committee has to decide. Correct me if I am wrong here. 
the one French daily we used to have still functioniny 
Sorry, I did not check that before I came to the meetin 
but there is the one French newspaper in the Ottawa are: 
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4 other thing is that committees often decide to adver- 


ie in the French weeklies, again because it reaches more 


pople. 
) The Chair: I think somebody is crying out for a mo- 
n here with respect to this. 


| Mr Huget: I am prepared to move a motion that 
here we cannot find a French daily we advertise in the 
“ench-language weeklies. 

, The Chair: If I can just ask for clarification, what 
yout the areas in which there are no French-language 
eeklies but, as Mr Wood and Ms Murdock point out, 
ong French communities? What about those areas that 
e recipients of the French Language Services Act? 
ould you want to expand your amendment? 


_ Mr Huget: I would certainly not mind expanding it, 
at I do not know how one would do that. If we are talking 
jout newspaper advertising and if there are not, unfortu- 
itely, any French-language dailies, then we have an obli- 
ation, I feel, to go to the French-language weeklies. I 
‘ink that will cover that off, but I am not sure about other 
‘vices. 

The Chair: Maybe your amendment could include 
at in those areas covered under the French Language 
srvices Act the ad should be bilingual notwithstanding. 
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Mr Huget: Yes. 

Ms S. Murdock: It should be anyway. Are we limited 
to print or are we going audio as well? 

Clerk Pro Tem: It is up to the discretion of the com- 
mittee. Normally we just budget for the print ads. 

Ms S. Murdock: No, I was thinking in terms of the 
areas where there is no weekly or daily. There are lots in 
the north that are in that boat. I am not going to move 
anything on it, though. It is just a thought. 

The Chair: All those in favour of that motion, please 
indicate. 

Ms S. Murdock: Which motion are we talking about? 

The Chair: The one Mr Huget just presented. Opposed? 

Motion agreed to. 

The Chair: That now completes the matter. Are there 
any other motions to put forward regarding committees, 
committee structure or advertising? That completes the 
committee direction with respect to those two weeks of 
committee hearings. We will now go in camera. 


The committee continued in camera at 1707. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


Monday 29 July 1991 


The committee met at 1417 in committee room 2. 


EMPLOYMENT STANDARDS AMENDMENT ACT 
(EMPLOYEE WAGE PROTECTION PROGRAM), 1991 
LOI DE 1991 MODIFIANT LA LOI 
SUR LES NORMES D’EMPLOI 
(PROGRAMME DE PROTECTION 
DES SALAIRES DES EMPLOYES) 


Consideration of Bill 70, An Act to amend the Employ- 
ent Standards Act to provide for an Employee Wage Pro- 
ction Program and to make certain other amendments. 

Etude du projet de loi 70, Loi portant modification de 

Loi sur les normes d’emploi par création d’un Pro- 
amme de protection des salaires des employés et par 
joption de certaines autres modifications. 

The Vice-Chair: We will call the meeting to order. I 
ould like to say welcome back. It has been a month, and 
is nice to see all these tanned faces out here. The first 
2rson on our list of presenters is the minister, if he would 
yme up and take his seat. 

Mr Offer: A point of order, Mr Chair: We have the 
inister at 2 o’clock and the deputy at 3 o’clock. Is it your 
tention, with the minister and the deputy, to combine 
ese two, or is there something— 

Hon Mr Mackenzie: The only thing we would com- 
ine would be questions, if I wanted some assistance on 
uestions. 


Mr Offer: The deputy does not have a specific pre- 
ntation to make. 


Hon Mr Mackenzie: Yes, he will have some com- 
ents. 


The Vice-Chair: With everyone’s indulgence, I believe 
had been set for 2 to 3 for the minister, so we are starting a 
it late and we will move the clocks back accordingly. I 
nagine that is what we would do. It will go to 3:20. 


MINISTRY OF LABOUR 

-Hon Mr Mackenzie: My remarks will be very brief. 
efore I begin my remarks, I would like to take the oppor- 
nity to tell you that I feel a certain amount of personal 
tisfaction introducing a bill which I believe is a major 
litiative for the people of Ontario. It is one of the most 
nportant steps this government has taken to ease the dam- 
ging effects of the recession and forms part of the 
Overnment’s comprehensive measures to help workers 
ough these difficult times. The employee wage protec- 
on program is a necessary and timely piece of legislation, 
nd I hope this committee will report in a thorough and 
Xpeditious fashion so the House may proceed to third 
-ading as soon as possible. 

Since the Premier announced the government’s inten- 
on to set up an employee wage protection program last 
\ctober, my ministry has received more than 15,000 po- 


tential claims from workers who are owed wages. I think it 
demonstrates how much this program is needed that these 
workers have come to us on their own initiatives and with- 
Out any publicity campaign aimed at them, and their num- 
ber is growing every day. 

We cannot let long deliberations punish these workers 
even more than they have been hurt already by circum- 
stances beyond their control. We cannot forget the underly- 
ing principles behind Bill 70. As I have mentioned before, 
the main purpose of the employee wage protection pro- 
gram is to help workers recover unpaid wages when their 
employer is bankrupt, insolvent or does not pay because of 
other circumstances. I believe that with Bill 70 we have 
strong and effective legislation that will allow workers to 
recover money they have earned and to which they are 
most certainly entitled. 

Before drafting the legislation to establish the em- 
ployee wage protection program, my ministry consulted 
broadly with business, labour and non-profit groups. These 
consultations continued after the bill was before the 
House. Soon after the introduction of Bill 70 we began 
hearing concerns from various sources about the liability 
provisions outlined in the bill. We listened to those con- 
cerns and we acted to alleviate them. 

During the deliberations of this committee I will be 
bringing forward motions to amend Bill 70 as it now 
stands. These amendments will remove the liability provis- 
ions for officers and will make the employee wage protec- 
tion program generally consistent with existing liabilities 
outlined in the Ontario Business Corporations Act. We will 
also be exempting volunteer directors of not-for-profit cor- 
porations from any of the liability provisions of the em- 
ployee wage protection program. 

The amendments will also enhance the guarantees of a 
more efficient appeals process. While we want to be sure 
that the program pays out money only in cases where there 
are valid entitlements, we do not wish to tie up employers, 
directors or employees in lengthy and protracted appeals 
procedures. Once the employee wage protection program 
is operational, workers will be able to recover some, if not 
all, of the wages and vacation pay owed to them, along 
with the statutory severance and termination pay. The 
maximum for each claim has been set at $5,000. 

Funds to support the employee wage protection pro- 
gram will come from general government revenues. In 
order to access the program, workers who feel they are 
owed money by their employers will be required to contact 
the employment standards branch of my ministry and file a 
claim. Once the validity of the claim is determined, an 
order to pay will be issued against the employer. If the 
employer fails to pay and does not appeal the order, the 
claimant will then be reimbursed by the program. Where 
an employer appeals, the program will pay out.after after a 
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worker’s entitlement to compensation is established. The 
employment standards branch will then take efforts to re- 
cover the money paid out from the employer or directors 
using the liability provisions of Bull 70. ie 

With the amendments I will be introducing in commit- 
tee, I feel strongly that Bill 70 represents a sound piece of 
legislation that will set standards for protecting workers 
wages. As you are aware, my parliamentary assistant Is a 
member of this committee. She will be briefing me regularly 
on your discussions and on any questions that may arise. In 
addition, my ministry staff will be present during your delib- 
erations and will be available to answer your questions. 

I once again urge you to make your report in a thor- 
ough and timely fashion, so that the workers of this prov- 
ince receive the protection they deserve. I want to thank 
you for the opportunity to make those few comments and, 
if I can, turn it over to the deputy minister for a few mo- 
ments, as well. 


Mr Thomson: My name is George Thomson, the 
Deputy Minister of Labour. My understanding is the com- 
mittee wants someone to provide a general overview of the 
bill and that is what I am able to do at this time. I am 
prepared to do that right now or at a somewhat later time, 
at the committee’s request. Do you wish me to proceed 
with that at this point? 


Mr Offer: That would be quite helpful. It was in fact 
going to be one of my first questions. 


The Vice-Chair: Are there any other comments? 
Then proceed, please. 


Mr Thomson: We circulated, before the committee 
began sitting this afternoon, what we have been calling our 
internal working draft of the bill, which is a copy of the bill that 
incorporates amendments which would be proposed to the 
committee once the clause-by-clause stage of the proceedings 
is reached. We thought it would make sense to make that avail- 
able to you so the discussion I now have and the overview will 
be easier to follow, because I can refer to a number of the 
amendments it is proposed would be made, subject, of course, to 
the committee’s review of those proposals. 

We have also prepared a short summary of the major 
elements of the amendments in this document that has also 
been circulated to members of the committee. 

There are a number of amendments to the bill, as the 
minister has indicated, both to reflect the changes the gov- 
emmment has announced it wishes to make to the bill, and 
also to respond to some of the feedback we have received 
as we have talked to various interest groups and individu- 
als since the bill itself was introduced. As I say, the sum- 
mary provides an overview of that. I should also tell you 
that any group or individual proposing to come to the com- 
mittee this week who has contacted us has, on request, been 
given this so they would know what those proposed 
changes are, so when they come and speak to you this week 
they would have some sense of the changes that ultimately 
would be before the committee for its consideration. 

I should say these are not necessarily the only amend- 
ments that would be proposed by the government. It would 
obviously also be dependent upon the results of the presen- 
tations of this committee and the views expressed by the 


committee over the next period of time. There may | 
other motions brought by the government in addition | 
whatever motions are brought by the other two parties. | 

If I could take you in a very general way through t) 
bill, I am using this document, the one that was handed 
before the committee hearings that includes the propos} 
amendments for the purposes of the review. As the min. 
ter has pointed out, the purpose of the bill is to establish \ 
wage protection program to protect employees should thi 
be unable to collect wages, vacation pay, termination or sé. 
erance owing to them by an employer; to also allow for sor’ 
recovery of that money paid out, although the vast major 
of the funds will come from consolidated revenue; and thi’ 
to establish a new appeal process for employees and to spel 
up the existing appeal process in the act to make the act mc: 
efficient in its workings—that is, the act as a whole, not jit 
the act in relation to wage protection. { 

I can go through the bill in the order the bill has be; 
presented. j 

Section 1 of the bill, which actually amends section’ 
of the act itself, is simply a section that takes away t: 
application of the Statutory Powers Procedure Act to sor: 
decisions made within the Employment Standards A. 
These are the minor decisions made in some cases by ei: 
ployment standards officers, but primarily that is to deal wi 
situations where there is an appeal process established in 1! 
act. That appeal process then takes over from the proce; 
established in the Statutory Powers Procedure Act, and that; 
what section 1 deals with. If you wish it, afterwards I can ta} 
you through the kinds of decisions involved. i 

Sections 2 and 3 of the bill: Those sections basica’ 
eliminate the present $4,000 limit on the amount an ei: 
ployment standards officer can order to be paid. At ty 
moment, even though more money is payable by an el: 
ployer to the employee, the employment standards brani 
is limited in the amount that can be ordered to be paid, } 
the employee then would have to seek from the employ* 
any money above the $4,000 amount. These sections anc) 
couple of others later in the bill eliminate the prese: 
$4,000 limit so the employment standards officer can | 
fact order whatever amount is payable by the employer ' 
the employee. i 

Section 4 is simply a section that allows the enforc: 
ment of settlements, and this is an amendment to the bill | 
a whole. If a settlement is entered into for the payment ! 
severance pay—this is a settlement entered into by t. 
union with the employer—this section would allow t. 
employment standards branch to enforce the settlement” 
the settlement is not paid. In some cases the settlement c. 
be for more than the act itself requires, and if the employ} | 
and the union have reached such a settlement, this inti: 
duces a section that would enable the employment ste: 
dards branch to enforce the settlement using the terms.’ 
this act, using the procedures established in this act. 
1430 
Section 5 is perhaps the most important section in t. 
bill that has been proposed. It proposes a number / 
amendments to section 40 of the Employment Standar 
Act, from 40b through to 40q, and this is the section th 
establishes the wage protection program. . 
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The first section, 40b, basically, as you can see, estab- 
shes the wage protection program and sets out what the 
age protection fund covers. The net effect of subsections 
Nb(2), (3), (4), (5) and (6) is that the wage protection 
rogram covers wages and vacation pay as agreed by the 
mployer and employee, and then it covers severance and 
rmination to the extent that is provided for by the act. So 
ie wages and the vacation pay are as the employer and the 
mployee have agreed; severance and termination are de- 
rmined in the legislation itself. That is the difference 
etween the extent of coverage for the different kinds of 
ings an employee might be entitled to, and that is what 
0b(2) sets out. 

There will be an amendment proposed that would in- 
ude commissions in the definition of wages, because 
hen the bill was introduced we left out commissions, 
hich for a number of people is the sole form of wage. We 
ave allowed now for the possibility of access to the fund 
) cover commissions that are payable to an employee who 
as not been able to collect them from the employer. Oth- 
wise that section basically remains the same as it now is. 

Sections 40c and 40d basically allow for the appoint- 
ent of a person to administer the wage protection pro- 
ram. It also allows for that person’s powers to be 
elegated, because we have set up a regional structure in 
e ministry itself and it would allow the regional directors 
) take on responsibility for the program. It also provides 
vil protection for the program administrator so that those 
ersons cannot be summonsed to be part of, for example, 
tongful dismissal suits in the civil courts. That is to ex- 
nd the kind of civil protection that now exists in the act. 

Section 40e basically sets out when money is payable 
ut of the fund, and the minister has already dealt with that 
| his opening remarks. The approach that has been pro- 
osed is one that would have the employment standards 
ranch determine the amount that is payable, order the 
ayment, then allow the normal process for collection to 
ecur for a modest period of time, and then, if that is not 
iccessful, the payout from the fund. So it is not intended 
lat the program be a program of first resort, but that it 
ould be one that plugs in if the regular and normal en- 
cement process in the Employment Standards Act is not 
iccessful. 

This section also sets out that if there has been an 
ppeal, for example, by the employer challenging whether 
le money is payable, then the sum cannot be paid out of 
ie fund until the appeal is over to determine whether the 
loney is in fact owing. So the money cannot be paid out 
hile the appeal is pending. 

There is, however, later in the bill the power in the 
erson hearing the appeal, when it is agreed that there is a 
ertain amount owing, to order that amount to be payable, 
) that then there is the order that can trigger access to the 
ind even though the appeal is continuing. That only hap- 
ens if there is agreement that there is a certain amount 
wing. There is the power to make an order to say, “Well, 
ay that while we continue the appeal with respect to the 
st of the amounts that are under dispute.” 

There could be a company that has closed and there is 
ome debate over the entitlement of a number of employ- 
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ees but for the largest number of employees there is no 
debate about the amount that is payable. That is to enable 
them to get an order which triggers access to the wage 
protection program if that order is not successful. The 
Varity case would be one where there was lots of debate 
about a number of the employees but no debate about a 
number of other employees. This would enable them to 
have access to the fund if you have, for example, a bank- 
rupt employer while the appeal goes on with respect to the 
others. 

Section 40f sets out a special process in the construc- 
tion industry, because, as you will know, persons in the 
construction industry have access to construction liens. 
Section 40f is designed to ensure that employees continue 
to attempt to make use of the lien method of collection 
before they come to the fund, and they are expected to take 
steps to preserve the lien. As you know, there are time 
limits within which liens should be registered against 
property. This is to encourage that to be done, although 
there is an escape clause if for some reason it is explaina- 
ble that someone was unable to preserve the lien. This is 
intended to place the fund behind the lien where possible, 
once again reflecting the view that this is an agency of, if 
not first resort, second resort. 

Sections 40g and 40h deal with the issue of settlements 
again, and when there has been a settlement entered into, 
then the settlement is what is effective. This is to ensure 
that this act does not take away what now happens, which 
is Often discussions between the union or the employees 
and the employer to reach some settlement of the claim 
under the act. When that settlement is entered into, that is 
what becomes enforceable, that becomes the amount that 
is looked to when one refers to the fund. 

There is a provision in section 40h which would allow 
one to pay up to the total amount in the fund regardless of 
the settlement if the settlement is not complied with. 

Section 40i is obviously an important section. It is the 
one that sets out the maximum amount that can be paid out 
of the fund for any one claim, and that is $5,000, although 
the bill proposes a regulation-making power that could 
allow for that sum to be increased at a future date through 
regulation should it be determined that resources are avail- 
able to pay to a higher ceiling. 

There is a proposed amendment in section 40i which 
would make it clear that it is $5,000 less whatever deduc- 
tions need to take place. For example, there will be a flat 
10% deduction on account of income tax in order to re- 
spond to the requirements of the Income Tax Act. So it is 
$5,000 less whatever deductions are to be made. 

Sections 40j and 40k set out more or less the payment 
process. It does allow for the deduction of taxes. You will 
see that there is a proposed amendment in subsection 
40j(3) which allows the program administrator to deduct 
such amounts as are required to be deducted by a law of 
Canada or of Ontario. That would allow, for example, the 
deduction of income tax. There are also ongoing discus- 
sions with respect to whether, when and if unemployment 
insurance would ever need to be deducted. Those discus- 
sions with the federal government are not yet completed. 
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Section 40k is also the section that sets out the possi- 
bility of an interim payment to be made while an appeal is 
under way so that a referee who is hearing an appeal can 
order the moneys that are undisputed to be paid out 
through an interim order while the ongoing appeal is being 
heard. 

Section 40L sets out the requirement that there be a 
delay if the employee appeals. One of the provisions of 
this act, and we are coming to that later, is the section that 
allows employees, for the first time, to appeal to an adjudi- 
cator, rather than the present bill, which allows them just to 
appeal to another employment standards officer. We have 
introduced the possibility of employee appeals, and this 
section is the one that says that money cannot be paid out 
of the program until that appeal is over with when the 
employee is, for example, disputing the amount that is to 
be paid. 

Section 40m allows for a policy. to be established with 
respect to overpayments. If, for example, more money is 
paid out of the fund or the program than is due, this allows 
a policy to be established to seek repayment of the excess 
amount. We are attempting to develop a policy on that, 
with the thought that there will be situations where the 
error, for example, is the result of administrative error in 
the program itself, and suggesting that the approach one 
might take to overpayments there would be different than 
overpayments as a result of incorrect information being 
provided to the program. We are still working on that pol- 
icy. This would allow for a policy to be established on 
overpayments. 

Section 40n sets out that if the program recovers from 
the employer more than the amount paid out of the fund, 
then that shall be paid to the employee. The employee may 
collect fairly early from the program and then, as we are 
coming to the employer, the program itself then tries to 
recover that money from the employer. When the program 
administrator seeks to recover from the employer, he or 
she tries to recover everything that is owing from the em- 
ployer. So if more is recovered than the amount that was 
paid out by the program, then that simply is forwarded to 
the employee. 
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Section 400 sets out the right of the program adminis- 
trator to seek from the employer the money that has been 
paid out of the program. That is the section that basically 
Subrogates the program administrator to the right of the 
employee to collect this money from the employer. So that 
is the second stage. After money has been paid out of the 
program, that is the section that allows the program to seek 
recovery from the employer. 

It also allows the program administrator, if an amend- 
ment we are proposing is accepted, to accept an assign- 
ment of a judgement that may have been obtained from the 
employer. The program administrator could accept an as- 
signment of that judgement and then seek to recover from 
the employer. 

Section 40p allows for the possibility of interest to be 
collected on money that is owing. At the present time the 
act, unlike the case in a number of other areas, does not 
provide for any interest that is paid on money that is 


owing, for example, by an employer, which is differe; 
from money owing in the workers’ compensation area ¢ 
the rules with respect to civil judgements against an en 
ployer. There has been some concern that that basical, 
creates an incentive not to pay the funds as and when the 
are owing, so this section would allow for the accumull 
tion of interest on the money that has in fact been dete) 
mined to be owing. That is what that section covers. 
Section 40q is really not a major section. It protec 
against the possibility of an employer or employee agre: 
ing On an agreement to pay more to the employee in ord 
to increase the claim against the fund and to do that sole’ 
for that purpose. | 
Section 40ga, which is an amendment that would t 
proposed to the committee, allows for the entry into agre: 
ments with the federal government relating to the payme. 
of compensation from the wage protection program. i 
is because, as you will know, since this bill was ing 
duced, the federal government has introduced as part ( 
the amendments to the Bankruptcy Act amendments th! 
would allow for the payment to employees of up to $2,0C 
on bankruptcies to cover wages and vacation pay, up to, 
ceiling of $2,000, an amount that could be funded by en 
ployers. There is an obvious need to harmonize the feder' 
program with the provincial program, the federal progra’ 
having been introduced since the provincial bill wi 
brought in. 
There are differences, of course, between the two pr 
grams. The wage protection program that has been estal 
lished by the province covers situations that go beyor 
bankruptcies, and a number of the situations we are dea’ 
ing with were not necessarily dealing with bankruptcie 
We may be dealing with layoffs or closures of a certa! 
size, we may be dealing with a company that has moved * 
another jurisdiction, but not dealing with bankruptcie! 
Second, the wage protection program as proposed in th 
bill covers severance and termination pay while the feder’ 
bill only covers wages and vacation pay. 
However, it is the view of the province, and I thir 
shared by the federal government, that the primary respoi! 
sibility for the first $2,000 ought to be with the feder! 
government as part of its bankruptcy legislation, so it | 
taking a consistent approach with every province, inclui) 
ing those that will not have a fund such as is proposed | 
this bill. 
We have begun discussions with the federal gover 
ment on how we might harmonize the two program. 
Those discussions are ongoing. There is agreement that v. 
need to come up, if we can, with an approach that hi 
employers go to one place and have one processing of. 
claim. It needs to be a speedy process. It needs to be, 
our view, one that would have the federal government pi 
marily liable for that first $2,000 with the province dealir, 
with the excess. 
The thing that is not resolved is how you best accon 
plish that, and we have had discussions as recently as th. 
morning with the federal government and there will | 
ongoing meetings. In fact, we are attempting to develop 
method of bringing in people from the private sector, pa 
ticularly those who work in bankruptcy situations, to ta. 
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out what is the best way of making this work in situa- 
ms where both funds are potentially relevant to the 
hed claim. It is our hope that in the next month or 
‘ we will have an answer. That may require the entry into 
\ agreement with the federal government, and that is why 
‘ction 40qga is there and will be proposed, to enable that 
sreement to be entered into. 

_ That i is the end of section 5. 

Section 6 deals with directors’ liability, previously 
ficers’ and directors’ liability. There are a number of 
oposed amendments in this part of the bill, as the minis- 
t has already indicated, the general objective being one 
| removing officers. That requires a lot of amendments. 
1e officers are mentioned in a number of the sections and 
‘at means the number of amendments is pretty large; also, 
number of amendments designed to neuter the liability 
at now exists for directors in the Ontario Business Cor- 
»rations Act, rather than the broader liability that exists in 
e draft bill before these amendments are made. So the 
ilk of these amendments relate to those two issues. 

_ Section 40r is an important section, primarily for what 
now proposed to be taken out of that section, because 
at is the section that would limit directors to directors as 
2fined in the Business Corporations Act, to make it clear 
at this section on recovery from directors does not apply 
‘not-for-profit corporations, both federal and provincial 
ot-for-profit corporations, and to remove the reference 
at was previously in the bill to officers. So that section 
ally is important for what is being taken out of the sec- 
on more than what is being added. 

_ Section 40s is also, I think, an important section and 
tis is the one that establishes what it is directors could be 
able for. It points out, as the Business Corporations Act 
oes as well, that directors would only be liable for wages 
ad vacation pay, not for termination and severance. It is 
ages and vacation pay in the way it is set out in the 
BCA, and that is six months’ wages and up to one year 
f vacation pay, provided that money was payable while 
\e person was a director. If the money became payable 
‘ter the person ceased to be a director, then he would not 
2 liable for the money, and it ties into services performed 
yr the corporation, which would include work done for 
‘ages, commissions and so on. 

It does allow for the recovery of interest, once again, 
‘ith respect to directors’ obligations. The subsection that 
*ts out the limit of the directors’ liability is subsection 
0s(8), which is another page over. That is a new amend- 
lent that would be proposed to the committee that sets out 
1e directors’ maximum liability. That is the one that 
omes from, in essence, the Business Corporations Act. 

_ There is also a proposed new subsection 40s(10), 

thich would allow and make it clear, to the extent that the 
resent bill does not, that any director who satisfies a 

laim for wages has a claim against any other directors, so 
is a joint and several liability between the directors. 

Section 40t deals with settlements again, to limit the 
irectors’ liability to the settlement, unless it is a settle- 
lent that has been entered into in an attempt, with the 
irector’s knowledge, to avoid liability under the act. In 
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essence, it is to deal with the settlements issue again; not, I 
think, a major provision. 

Section 40u is the section that sets out the power to 
make an order against a director and also allows for the 
director to appeal the order. This is the section that not 
only allows the order to be made but gives the director the 
right to seek an appeal on the grounds either that the 
money is not owing or that he or she is not or was not a 
director at the relevant time the money became owing. So 
section 40u really sets out the overall appeal right. 
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I should point out that at the end of 40u, to be very 
clear, there is a little subsection (8) that makes it clear that 
nothing in that section that deals with appeal and the 
power to make an order against a director is designed to 
make the director liable for anything more than is set out 
earlier in the act, ie, just wages and vacation pay. 

Section 40v is a separate section that allows for orders 
to be made against directors who are left out the first time 
around. Suppose there is a process that is begun against the 
directors who can be located at the time it is determined 
that the employer is unable to pay and process should be 
begun against some directors. If afterwards other directors 
appear and there has already been the time for appeal, this 
allows for a separate order against those directors, giving 
them a separate right of appeal. They do not lose their right 
of appeal if they are later subject to an order when they 
show up or are located for the purposes of an order under 
the section. 

Section 40w is at the top there. It is a little hard to tell it 
is there because the number is crossed out, because the 
main change in 40w relates to what has been taken out 
rather than what is in there. That is the amendment that 
takes out the earlier section, if this amendment is adopted, 
that would have made directors liable for a period of time 
after they ceased to be directors. That is the subsection that 
somehow inadvertently had the effect of making directors 
liable for severance and termination in situations where 
they would not be under the Business Corporations Act 
because they would be gone or would no longer be direc- 
tors at the time the severance and termination was payable. 
By taking out the subsection that makes directors responsi- 
ble for a year after they cease to be directors, that takes 
away any risk of an added obligation upon directors in this 
bill, beyond that which exists in the Business Corporations 
Act. 

Section 40w also sets out a two-year limitation period. 
That is a limitation period that is somewhat longer than the 
one that is in the Ontario Business Corporations Act. It is 
the same one that is in the federal Corporations Act. It is 
the standard two-year limitation period that exists in the 
Employment Standards Act as a whole. 

Section 40x deals with service and the power to make 
substitutional service orders. 

Section 40y takes the existing enforcement section, lia- 
bility section, that exists in the Employment Standards Act, 
which makes a person who does not comply with an order 
made under this act liable to a fine and applies that to this 
situation as well. It is a section that is also found elsewhere in 
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the act, although the penalty is more extensive in the other 
part of the act. Here it is limited to the possibility of a fine. 

Section 40z basically says that a corporation cannot 
develop bylaws or other provisions to try to override the 
obligation under this act. It also, though, allows for a di- 
rector to be indemnified against his or her obligation under 
the act, which allows for the possibility of a corporation to 
acquire insurance to protect the director who comes on to 
the board of directors and wishes to be protected against 
this potential liability. 

I would say the bill itself sets out that the primary 
obligation is upon the employer and would allow any di- 
rector who is subject to an obligation to recover against the 
employer. It assumes—and we will be developing policies 
that will reflect this—that the effort to recover would be an 
effort that is against the employer, and only when that is 
unsuccessful would one look to see whether recovery 
should be sought for some small portion of the money 
owing from the directors. 

It does not say that one must have exhausted all at- 
tempts to recover from the corporation and the employer, 
simply because there will be situations where it will be 
clear that that is process for the sake of it because there are 
no assets available at all. The policy will be one that will 
seek recovery from the employer. The act establishes that 
the employer is primarily liable. The directors stand be- 
hind that and are liable only, in terms of practice, if it is not 
possible to collect from the employer. 


I will come back to section 7 later because it is really 
dealt with later. That just allows for the creation of an 
adjudicator to hear appeals from employees. 


Section 8 amends the present act. The present act al- 
lows for the payment of an extra 10% of an order, that 
would require an employer to pay an additional 10% in 
addition to that amount owing. We proposed an amend- 
ment that makes it clear that this is added on as an admin- 
istration cost, not as a penalty, the way it is presently 
described in the act. Other than that, though, it does not 
change the present law. 


Section 8 also makes it clear that if the employer does 
not appeal the order within the time period, but there is 
process that takes place with respect to the directors, then 
the employer owes the money and the process is over with 
respect to the employer while any steps are being taken 
with respect to the directors. That is subsection (7) there, 
which points out that if an employer fails to apply for a 
review, the order is final and binding against the employer 
even though there might be process continuing. 

Section 9 is the section that sets up the employee ap- 
peals process. This is the new appeal process for employ- 
ees to replace the present administrative appeal that simply 
allows an employee to be heard by another employment 
standards officer if he or she feels that the amount that has 
been determined to be owing is not the correct amount or 
has some other reason to be unhappy with the performance 
of the employment standards branch. 


Section 10 alters the appeal process. There are two 
appeal processes set out in the Employment Standards Act, 
one contained in section 50, the other contained in section 


51, but they are two separate methods by which t 
employer’s obligation might be reviewed or appealed. | 

Sections 10 and 11 really alter that appeal process + 
three or four ways. The main objective here is to try to ¢ 
up a faster appeal process than the one that now exists. 
complaint that is often lodged against the employme: 
standards branch is that we are not processing appeals | 
quickly as one ought to and there are not enough time inl 
to ensure that appeals are heard and resolved as quickly , 
possible. These sections speed up the process by sayir: 
that appeals should be first heard within 45 days of t 
initiation of the appeal. We are going to be proposing 
amendment that suggests they ought to be completed in 4) 
days unless there are special reasons to extend the tin 
period. That is to put pressure on the employment sta) 
dards branch and those who hear these appeals to get the. 
done in an expeditious way, unless there is some Speci, 
reason for extending the time. 

One reason that has been raised with us for extendii; 
the time might be, for example, if there is a process invol| 
ing a director and the director requires additional time 
order to gather information for the purposes of the appei, 
So there is a power to extend the time in this section. ! 
requires those who are appealing to at least disclose t: 
reasons for their appeal, which is not required at this poi: 
in time, and once again allows for those interim orders’ 
talked about where there is an undisputed amount owing.’ 

Section 12 allows for recovery from third parties wh. 
there is money owing by third parties to the employer ¢ 
the director. 

Sections 13 and 14 deal with issues of enforcement’ 
think they are fairly minor sections. 

Section 15 is the section that sets out the regulatio! 









making power that it is proposed be added as a result ’ 
this bill. It includes five things: one for the power to pr’ 
scribe payments or wages, because of the concern th 
there may be things that are paid or different methods ’ 
payment that ought to be included in the future to ensu, 
that wages are protected by the fund; one that allows us | 


set a policy on overpayment; one that allows us to esta, 
lish an interest policy; one that provides for the consolid' 
tion of hearings, when you may have both the employ. 
and the director appealing, for example, and providing f 
a manner of apportioning compensation when one pays 0! 
the money—in other words, how much is for wages, ho 
much is vacation pay, how much is severance, how mu: 
is termination; and last, the regulation power allowing t_ 
total amount payable out of the fund to be increasi. 
should it be decided to go above the $5,000 figure. 
1500 | 

Finally, section 16 is the transition section. As you W 
know, the intention is to make the right to claim against t_ 
program retroactive to last October 1 so that any employ, 
who was deemed to have been terminated on October 1 } 
afterwards is entitled to claim against the program. Hov 
ever, from October 1 through to whenever this becom’ 
law that $4,000 ceiling that now exists in the act will 1 
main, so there will not be any retroactive power to clai! 
more than now exists in the act against employers throu; 


) 


the employment standards program, because that would | 
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‘sense be altering the power to collect from employers retro- 
ctively if we did that, so the $4,000 limit is prospective; it 
oes not backdate to October 1. Apart from that, the employ- 
ent protection program would be available to all those who 
ad been laid off or terminated from October 1 on. 

, When I say the $4,000 limit, that is the amount that can 
e ordered against the employer. Those persons will still 
ie able to get up to $5,000 from the program. It is just that 
ye section that allows employment standards officers to 
der employers to pay money that now exists in the act 
nd limits that to $4,000 would have to apply up to the 
‘me when this became law. It would not, though, reduce 
ie amount that employees can claim from the program. 

' Last, I would point out that it was announced when the 
ill was introduced that in the construction industry it 
vould be possible to make a claim against the program 
alating to at least some of the benefits as well as wages. 
that is because the method of compensation in the con- 
truction industry is one that blends the two together. We 
annot easily separate the two and that is why we proposed 
aere would be the broader protection in that area in terms 
f claims against the fund. That would be dealt with by 
egulation. 

tying to incorporate as well the amendments that would 
1e proposed. 

| Mr Offer: I have a series of questions that I would 
ike to get some further clarification on. I do not know 
iow it is that you wish to proceed in the time which is 
ivailable to us, whether by rotation or whatever. However, 
will just go on and ask some questions. 

First, I would like to thank you very much for the 

yresentation in so far as you have provided some of the 
yackground information and certainly an overview of the 
stocess which is driving the legislation. 
The question I have first is that it has been referred to 
oday more than once that it is viewed that this agency be 
me of last resort. I am wondering if you might be able to 
>xpand on that particular clause. 


' Mr Thomson: The intention is to try to have expedi- 
ious payment but not to have all employees who are owed 
noney by their employers come to the wage protection 
srogram first and then simply leave the whole collection of 
moneys owing from employers to the government to do. A 
arge number of claims are dealt with and resolved be- 
‘ween employee and employer. The employment standards 
dranch can function as a mediator, but the goal is to try to 
xeep that process working so as much as possible people 
simply collect from their employer and it is only when 
they do not that the fund becomes operative. It is dealt 
with in the act by giving some discretion to the program 
Mihinistrator to determine when the money is payable, 
and the policy would be one of expecting employees to 
take some steps to try to recover the money. 

_ At the same time, we do not want to make that a pro- 
cess that delays unduly the payment of money that is re- 
quired and needed by employees, so there is a discretion to 
pay it out even though there may still be steps that the 
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employee could take, and now the program could take, to 
try to collect it from the employer. 


Mr Offer: Thank you very much. I am going to try to 
be very specific. In the minister’s opening statement, he 
talks about 15,000 potential claims. He talks about the list 
growing each and every day. The question is that we are in 
the main dealing with businesses which have gone bank- 
rupt. There is no other resort. Is it not the intention of this 
legislation that those workers are going to be coming to 
the employment standards branch saying that this is owed 
to them as a result of wages, this is owed to them as a 
result of vacation pay, this is owed to them as a result of 
termination pay, and this is owed to them as a result of 
severance pay, and, “I would like the money”? Is that not 
what it is? There is no last resort. They are coming first 
off. I think it is important, certainly from my perspective, 
that I know, and certainly that the world outside this place 
knows, that the workers, 15,000—and the lineup is grow- 
ing longer, by the minister’s own words, each and every 
day—are going to come to this branch program first. I 
would just like to get— 


Hon Mr Mackenzie: They basically are people who 
are entitled to the money. It is money that they are owed, 
that they have earned. How they approach it, I guess, is not 
that important to me, but most people will make an appli- 
cation. In some cases, it will be resolved without having to 
take any further action on it. 


Mr Offer: So probably, as far as many of the workers 
are concerned, involved in bankruptcies and what not, it is 
not going to be viewed as one of last resort. But I would 
like to ask, if I might, a second question, and that is the 
interrelationship between the provincial and federal pro- 
gram. I am not very much aware of this federal program, 
except that it is $2,000 for wages, and I do very much 
appreciate being given that information, but we are talking 
about the same worker. We are talking about the same 
business going bankrupt. Where was it anticipated that the 
person goes? It is the same person. It is the same business. 


Hon Mr Mackenzie: We have had some specific dis- 
cussions on this, but I will let the deputy answer that first, 
and then I have a comment. 


Mr Thomson: If I could just make one point about 
the previous question, our best estimate at this point is that 
about 66% of the cases of employees coming and seeking 
money under the Employment Standards Act relate to 
bankruptcies or receiverships. The rest relate to situations 
where there are companies, or related companies, that still 
are in existence. We are a little unsure of that. We are still 
working on what the percentage is, but somewhere in 
around that. 

In answer to the second question, it partly becomes one 
of saying what we think ought to be the answer, subject to 
further discussions with the federal government. Since it is 
our program that would be the top-up, the extra, it would 
seem to us it makes sense to try to set up a process 
whereby the employee would come to us. We would do all 
the work to process the claim, and then the federal govern- 
ment would compensate us for that portion for which it is 
liable. In other words, we could do the whole calculation, 
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we could pay out the money, and then the federal govern- 
ment could reimburse the provincial government for that 
part of it that relates to its Bankruptcy Act. — ; 

They have raised with us the possibility of us using 
receivers in bankruptcy situations to possibly get the 
money out even faster from a receiver, and maybe that is a 
way to get the first $2,000 out very quickly, while we are 
verifying the claim. The thing that can hold up a claim 
usually is the part relating to severance and termination 
and trying to verify that. They do not want to have their 
payment held up while there is still calculation being done 
on the amount of severance and termination owing, so they 
want to talk about that further to make sure that would be a 
fast enough process. But at this point we think it makes 
most sense to have the employee come to us because we 
are the ones who would be doing the top-up part, the extra 
amount above the $2,000, so the one paying the largest 
amount should be the one the employee comes to, with 
reimbursement coming from the federal government. That 
is the position we have been taking. 


Mr Offer: What are the feds saying about it? 


Mr Thomson: We had one meeting with them where 
we came away somewhat concerned about whether they 
shared that view, although I spoke today with the assistant 
deputy minister responsible for this at the federal level, 
who is eager to have a sit-down and find a one-stop shop- 
ping model, recognizing we still have some work to do. 
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Mr Offer: To carry on with that response, it would be 
that the employee would come to the branch, prove his or 
her claim, and in the event that there is no review, get the 
money and then the province would go to the federal gov- 
ernment to ostensibly collect up to $2,000 of the money. 
The question I have is, if that is the case, can you give me 
a breakdown as to what figures we are looking at? When 
somebody comes to the employment standards branch 
under this legislation he is going to be primarily saying, 
“This is what is due and owing to me: my wages, my 
vacation pay, my termination pay and my severance pay.” 
They will be proving those particular things. My under- 
standing is that under the federal program they could only 
get the wages and vacation up to $2,000. According to 
your statistics, what is the breakdown of the average 
amount a worker in an average situation would be owed in 
terms of wages and vacation pay? I am asking you. There 
have to be some figures we are working on. 

Mr Thomson: I think we can give you an average 
figure. I do not have it right here in front of me. We did 
develop an average claim that we thought would represent 
all four under our program, and that average claim was 
around $4,200. But that is wages, vacation pay, severance 
and termination for the average claim. What portion of that 
Is wages and vacation pay in the average case I do not 
know at this point, but I think I can get you an estimate of 


that. It would be, in the average case, I think, considerably 
less than $2,000. 


Mr Offer: I appreciate being given that information; | 
think that is going to be quite useful. In the event this 
particular legislation is passed, as proposed and further 


amended, and in the event the federal legislation is passec| 
as proposed, and, third, if your discussions between thi 
province and the federal government work out as yo 
hope, then an employee will come before the province 
before the board, asking for wages, vacation pay, termina 
tion and severance, and that will be determined, and mos 
likely the wages and vacation pay will be something unde 
$2,000. You then will be able to claim over, you hope, t) 
the federal government, and in fact the wages and vacatio 
pay, the hallmark of this legislation, will be paid for by th’ 
federal government, which will have received the mone: 
by a head tax on employees. 

I see some of the officials shaking their heads. Tell m’ 





why not. | 
Mr Thomson: | will try and then I will ask for advice 
Mr Offer: If it is under $2,000, it has to be— 


\ 

Mr Thomson: The only difference would be, first o! 
all, it is only 66% of the cases. For the rest we will be oi 
the hook for both wages and vacation pay, not the federa’ 
government, unless it is bankruptcy. In other words, mos' 
cases where it is not a bankruptcy or a receivership it wil) 
be the province that is paying, with no recovery from th 
federal government. 
Second, the largest amount of the liability, in mos 
cases, will be for severance and termination. That is wher 
we would be fully responsible up to the ceiling. 


Mr Offer: Okay. I appreciate that, and I recogniz 
that the distinction is really on the basis of the provincia 
program dealing with bankruptcies and insolvencies ani 

| 





layoffs, whereas the federal program deals basically wit] 
bankruptcies. But even using your figures in a conservatiw 
estimate—small-c conservative—there is no question tha 
a very large portion of this particular bill with respect to thi 
wages and vacation pay may—I am not saying “will”—bi 
funded through the federal program which receives it 
money through an employee type of tax. I am trying to pu 


that as fairly as possible. 


Hon Mr Mackenzie: Just before you leave that, the bd 
thing I wanted to say is that we have the figures, I am sure 
that we can come up with very shortly. But the amount tha 
would be covered by the federal plan is by far the smalles: 
part of the money that would be available to use. It is not i 
huge arnount that is covered by the federal plan. 

Mr Thomson: To say it another way, the work we 
have done on the claims to date suggests that about 90% 0: 
the money owing is for severance and termination pay, st, 
the largest amount paid out of the wage protection pro: 
gram will be to assist employees who are not getting sev: 
erance and termination pay. The wages and vacation pa), 
represent only 10%, but it is true the majority of tha’ 
would be reimbursed by the federal government. 


Hon Mr Mackenzie: The other thing that should be 
made clear is that we were encouraged in the conversa: 
tions this morning with the federal authorities, but you wil 
know, as many people in this room will, that there have 
been at least seven or eight major commitments over }) 
forget how many years now, but it is a lot of years, tC. 
move in this area, and there is still no indication that it will. | 
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ready even within a year’s time federally. So we are 
joking at a bit of a nebulous potential payout. 


| Mr Offer: Okay, I thank you very much for those 
imarks. I recognize what you are saying, but I also recog- 
ze that we are also dealing with some federal legislation, 
hich is how it works. 


| Hon Mr Mackenzie: We are happy with what we 
ar, even this morning. Everything we get is certainly a 
in. 

| Mr Offer: I want to carry on with that last response, 
‘the deputy I believe, dealing with the vast majority in 
mms of dollars being paid on account of severance and 
tmination pay. In this respect, I am somewhat curious 
‘er the interrelationship between subsection 40b(2) and 
bsection 40s(1). Basically, subsection 40b(2) talks about 
hat the program is responsible for and section 40s(1) 
lks about what the directors are responsible for. Help me 
it on this, because there is a curious difference. My read- 
g of this is that the program is responsible for wages, 
ication pay, termination pay and severance pay. You have 
ted that of those four, it is probably anticipated that 
verance and termination pay will constitute a big dollar 
zure. 

_ Section 40s(1) states what it is that the directors will be 
sentially liable for on a joint and several basis, which is 
& wages and vacation pay. I believe there is probably 
‘y sort of figure that you have dealing with the possibil- 
1 of successfully recouping wages and vacation pay from 
rectors. But putting all that aside, it means the taxpayers 
ill be footing the bill for the severance and termination 
ly of potentially every worker in this province. 

Tam wondering if you can share with me whether, first, 
at is a correct reading and, second, on the basis of the 
inister’ S Opening statement talking about workers recov- 
ing unpaid wages when their employer is bankrupt, that 
yu are going far beyond the principle you had initially 
nounced. 

20 

Mr Thomson: There will not be recovery from direc- 
rs for anything other than wages and vacation pay. It is 
Je that is the smallest amount of the total amount owing, 
you take the total liability of the program. So to that 
‘tent you are right, we will not be going beyond that 
hich the Business Corporations Act now makes directors 
sponsible for, just wages and vacation pay. 

We are hopeful, however, that we will be successful in 
ir efforts to recover from as many employers as possible 
at severance and termination pay. In other words, we will 
ll be going after employers wherever we can and, as I 
inted out, somewhere between 30% and 40% of them 
e not bankrupt. We have been more active recently in 
jing to go after related companies, two companies that 
ive in fact gone bankrupt, and we have some optimism 
at we can collect a fair amount from employers. But to 
e extent that we cannot collect from employers sever- 
ice and termination pay, we also cannot collect it from 
e directors, and that would be money paid directly out of 
e fund, out of the program, up to the ceiling of $5,000 
T employee. 











Mr Offer: The response seems to just lend to the way 
I read this legislation. I would ask the minister, based on 
your opening comments, if the principle behind the bill is 
to help workers recover unpaid wages when their em- 
ployer is bankrupt, insolvent or does not pay because of 
other circumstances, do you not feel, on the basis of an 
interrelationship between the two sets to which I have pre- 
viously referred, that the principle of the bill is much 
wider? 


Hon Mr Mackenzie: I think the difference is that 
their determination of wages is much broader than what 
we are using, and we have included in that termination and 
severance pay. There are usually contractual obligations. It 
is money that is actually owed, in any event, to the work- 
ers before they can claim it, and it has certainly been part 
of our interpretation. 


Mr Offer: To carry forward, you feel there is in prin- 
ciple nothing that is wrong with—because it is coming out 
of the consolidated revenue fund— 


Hon Mr Mackenzie: I have no difficulty with it if it 
is actually money owed to the workers, no. 


Mr Offer: There is ps wrong with taxpayers 
paying for that? 


Hon Mr Mackenzie: No. 


Mr Offer: Can we, on that basis, ask the question 
whether businesses in general should pay? I am talking 
about a levy, a tax imposed on businesses; potentially, the 
good businesses paying for the bad businesses, the good 
employers paying for the bad employers. Do you see 
something improper about foisting a potential tax, if not on 
the taxpayers generally, on businesses specifically, in the 
area of severance and termination pay? 

Hon Mr Mackenzie: Certainly no more than I see its 
being improper that a worker who has earned that money 
and, through no fault of his own, all of a sudden finds that 
he is not entitled or cannot get it because of the situation of 
the company. 

Mr Offer: So you would then view this particular pro- 
gram as a social program? 

Hon Mr Mackenzie: | think anything that assists 
workers or others in society probably has a socialist ele- 
ment to it, if that is the interpretation you want to give it. I 
do not see it particularly as a socialist program. 

Mr Offer: I did not say “socialist,” I said “social.” 

Interjection: You said “social” as well. 

Mr Offer: Okay, I will leave it at that, then. 

The Vice-Chair: I am sorry, I do not want to cut you 
off, but I wanted to make sure everyone had an opportu- 
nity. If there is anyone who wanted to jump in now— 

Mr Offer: I have some other questions I would like to 
ask and if there is anyone else who would like to— 


The Vice-Chair: All I would like to do is just offer an 
opportunity or we will— 

Mr Offer: Sure, I would certainly stand down for a 
few moments and let whoever else wishes to ask some 
questions. 
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Mrs Witmer: To Mr Mackenzie or Mr Thomson, is 
this fund, this program, going to be accessed as it is in 
Manitoba, only as an absolute last resort after all reason- 
able efforts to recover wages have been made, or how is 
this different? 

Mr Thomson: We have attempted to find a balance 
between an approach that would just pay the money out of 
the program right at the beginning on the one hand, and on 
the other hand waiting until all processes, all possible pro- 
cedures an employee could take against an employer, have 
been exhausted. Neither one of those seems to us to make 
sense. To pay the money out of the fund immediately 
would mean the fund or the program would be doing all 
the collecting and employees would not be asked to do 
what they ought to do when they are owed money, to the 
extent that they are able to do it. 

On the other hand, if we make them exhaust all reme- 
dies to collect the money, then there is a real risk they will 
not get the money owing to them at the time they most 
need it, when they are trying to make the transition from 
one job to another. You might say, following on something 
Mr Offer said, this program does achieve a social purpose 
to the extent that it assists an employee through a very 
difficult period of time by ensuring that he or she gets at 
least a portion of the statutory entitlement as he or she is 
trying to move on to a new job, or to be retrained or 
whatever. 

What we have done is try to strike a middle ground 
that says, “You’re expected to attempt to recover, but there 
is a discretion to pay out before you have exhausted all 
remedies,” and pay out of the program so that employees 
are not sitting there for ever waiting for the money from 
the program or from the employer. 

Our thought was that we would do what we more or 
less do now, which is to ask the employee to deal with the 
employer, seek the money, have the employment standards 
officers work with the employer, if there is an employer to 
work with, to collect the money and to do that for a very 
modest period of time. The first three or four weeks, for 
example, are very important, and at that point allow an 
application to the program even though there may be more 
things that could be done to collect the money. Then it 
would be the responsibility of the program, with the em- 
ployee, ideally, to still try to collect from the employer to 
be reimbursed. 


Hon Mr Mackenzie: I do not know what you get in 
your constituency office, Mrs Witmer, but I know that in 
mine, over the number of years we were dealing with 
workers’ problems and other problems, for the vast major- 
ity who came to me after they had made their efforts to 
collect where they were owed money in terms of their 
employment problems, we were usually dealing with it not 
only two or three weeks, but in some cases two or three 
months after the fact. I am not sure what is actually going 
to happen in hard practice, but I suspect most workers will 
make an effort to collect when they find they are out and 
are either missing a couple of weeks’ vacation or pay or 


are entitled to six, eight or ten weeks’ severance and have 
not got it. 


I do not know whether you could call it a last res 
effort or not. I would not really get too upset about it ang 
do not see it necessarily as a last resort effort. 


Mrs Witmer: I guess the point I am trying to mak 
and I would certainly agree with you is that those fi 
three or four weeks become very critical to the employ; 
and the employee’s family, and some of them have to go; 
other avenues to get money to carry on. I guess my co) 
cern is that every attempt possible will be made to colle 
from the employer so that the taxpayers of this provin; 
are not again forced to subsidize what Mr Offer has 1. 
ferred to as a social program. I hope this does not becon 
second resort and that we never go beyond that. I ho) 
every attempt is made to recover from the employer if | 
all possible, and I think we need to give a lot of thought | 
making sure that process does take place, that all reaso 
able efforts are made to recover those wages. I am co) 
cerned about that. 

The other concern I have at the present time is n’ 
knowing what the federal government is going to be doin| 
I am glad the discussions are ongoing and that there 
hopefully going to be some harmonization. What guara_ 
tee, though, is there that the federal government is going _ 
reimburse the provincial government for the administrati 
costs? I hear you saying we are going to do the work ai, 
recover from the feds. Are we also going to be recoveril, 
money to cover the administrative costs that we are goil_ 
to be incurring beyond what needs to be collected? | 








Mr Thomson: It is too early to answer that questi 
because the discussions are still at a relatively early stag) 
It is our hope that if we become the place one goes to hay) 
the whole claim processed, some form of the administr, 
tive costs will be covered by the federal government. V. 
have not gotten to that because we have yet to agree ( 
what the process would be. We have real optimism that t) 
federal government agrees that it is primarily liable f 
wages and vacation pay right up to the $2,000 in bankrug) 
cies, because it would have to take the same position wi, 
every province whether or not that province has a wa) 
protection program. We have heard nothing to suggest th 
would feel otherwise, but we still have not got to the stay, 
of determining whether they are going to help us with t) 


administrative costs if we process their claims. 
1530 


Hon Mr Mackenzie: | think it is worth noting that | 
one of the very first meetings we had, the idea of harm: 
nizing our approach was one that also came from the fe! 
eral people we met with, and we agreed with it. We g_ 
some conflicting stories thereafter as to whether the 
wanted a second approach to collect the money, and v 
see some real difficulties with that. We were once aga. 
this morning, when the deputy was speaking to the feder’ 
people, a little more encouraged that there was not to 1 
two separate efforts, but it is an issue we just have not bew 
able as yet to resolve. We recognize the importance of. 
and we will do what we can, because it makes sense to U 
Obviously, it means bearing some of the cost, and th! 
would be important to us as well if we can access tl) 


federal Parliament. 
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' Mrs Witmer: In all fairness to the taxpayers in On- 
‘rio, if Ottawa is going to introduce this fund and we are 
e ones it is coming to to do the administrative work, the 
xpayer in Alberta is not going to have to pay that addi- 
onal money, so obviously we are going to have to get 
yme sort of reimbursement. 


Hon Mr Mackenzie: The difficulty in making ar- 
(ngements with other provinces is that if they are not able 
) work out, I am not going to be absolute on that until I 
se what the final results are. 

' Mrs Witmer: That is right. I would hope, then, we 
‘ould try to be reimbursed for those administrative costs. 

' What if an employee has been receiving unemploy- 
ient insurance and now receives a payment from this 
ind? What is going to happen? Is the employee going to 
ave to pay back the money? 

Mr Thomson: You have raised an issue of some real 
nportance that is still not fully resolved, particularly with 
“spect to severance pay. At this point, the federal 
overnment’s position with respect to unemployment in- 
irance is that if one receives severance pay, that is offset 
gainst an unemployment insurance obligation or payout, 
) even if you get it after you receive the unemployment 
isurance it can claim it back from you, or if you get it 
thile you are collecting unemployment i insurance you can 
e terminated from unemployment insurance. 

' As you may know, this is a practice that has been very 
‘rongly criticized, and there are a number of reports that 
topose it be changed. We do not yet have an indication 
aat the federal government will do that. We are hoping to 
chieve some positive answer to that before this program 
} Operative. 

' Hon Mr Mackenzie: We are also hoping we will have 
clear indication of whether we can amalgamate the two 
lans before ours is in place. As I mentioned earlier in 
2sponse to Mr Offer, we have been raising the issue—I 
m aware of it since 1976-77—of the federal responsibility 
1 terms of bankruptcy situations. We have had at least 
even starts on it or what we thought were starts, so it is a 
uestion of wanting to have something pretty firm before I 
vould want to hold up what we are doing. 

Mr Thomson: It is our hope to be able to report to the 
egislature what has been worked out with the federal 
overnment before this bill is brought forward for third 
eading. We are assuming we can develop some under- 
tanding with the federal government before then on this 


ssue, although its bill may not pass for some time. 


_ Mrs Witmer: It certainly would be beneficial to ev- 
tyone in the province if the federal legislation were to be 
‘assed at the same time and we knew exactly what the real 
‘osts of the program were going to be to the people in 
)ntario. 

- Another concern I have is about the ability to increase 
he amount of compensation and the method by which that 
‘an be done. Has there been any consideration given to 
‘hanging that? 

Hon Mr Mackenzie: We have left it so that it can be 
lone by regulation. That would depend to a large extent, I 
hink, on the economic circumstances and whether the em- 
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ployment situation improves drastically, whether we find 
that the costs are not as high as we anticipate for this plan. 
Those and probably other arguments would enter into it. 
We just wanted the ability to be able to move if the cir- 
cumstances indicated we could pay more to workers. I 
might say that the $5,000 covers most of what is owed to 
the vast majority of workers in the first place. 

Mrs Witmer: That is right. I think you said the aver- 
age claim is going to be about $4,200, so that would be 
covered. One other concern I have, certainly one that is 
raised by people throughout the province, is the fact that 
eventually this will become another tax on the employer. 


Hon Mr Mackenzie: I must confess I was surprised 
and indicated it to the federal minister when we talked to 
him about its move to have a federal payroll tax for its part 
of it, but our intent is that we deal with it under general 
revenue for the first try. We will wait to hear what argu- 
ments we get from the Treasurer before we take another 
look at it. That is always a difficult anticipation. 


Mrs Witmer: When you say first try, are you refer- 
ring to the first 18 months? 


Hon Mr Mackenzie: I am referring to the first 18 
months. That is the only firm commitment we made on it. 


Mrs Witmer: After that it is certainly a possibility. 
You are going to review the situation? 


Hon Mr Mackenzie: We have indicated to the Trea- 
surer that we would like to discuss it with him. He has not 
given us a hell of a lot of encouragement, so it may stay 
the way it is; it may not. I cannot tell you that for sure. 


‘Mr Thomson: At this point there are no plans to in- 
troduce such a tax or levy. 


Mr Klopp: It has been an interesting time for me, this 
whole idea about a wage protection act. I come from an 
agricultural background and we have somewhat the same 
ideas in agriculture. A farmer goes and processes some- 
thing and takes it to an elevator, and if the elevator goes 
broke the farmer is the last one holding the bag. In this 
case, it is usually eight or nine months’ work down the 
drain. Ironically, sometimes it is the same bank after him 
for his money that foreclosed on the elevator. 

Government’s answer to that a number of years ago 
was to put in a kind of fund. I guess I pay a little of my 
money from my crop. One of the arguments we had was 
that it may be paying people to get out of the industry and 
not feel so bad because they ripped off the farmer. I con- 
gratulate you that you have recognized this a little for the 
employee. 

Some of my questions have been answered very well. 
In my riding, one of the concerns was how it was with the 
owners and the commissioners. I commend you, because 
we had some quite frank discussions in my office and I 
think you have answered them fairly well. My employers 
were concerned about their families and how it was going 
to relate to them; it is now out. I gave them the opportunity 
to submit written submissions and come here. They said 
no. Really, how can you argue against a wage protection 
plan? It only makes sense. 
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One of the arguments we have heard is that the $5,000 
is too high. After what we have heard today, we have 
batted around $4,200—is that correct? I can take that 
back?—as about average, so it is not overly high, and 
indeed it might probably not reach that. 


Hon Mr Mackenzie: It is worth recognizing at the 
same time that if somebody is entitled to close to the max1- 
mum severance pay and did not get notice of termination, 
we have had figures as high as $15,000 or $20,000, sO 
somebody could be out a pile of money—fortunately, it is 
a small percentage of the cases—and the $5,000 does not 
begin to cover what he might legitimately be owed. 


Mr Klopp: I thank you very much for that point. I 
think it is a good start. In agriculture, we have had some- 
what the same thing. Indeed, general revenues have had to 
make up the shortfalls in some of those programs. We are 
in tough times right now, and in most of these times with 
the plans we put forth in agriculture there was a big pile of 
money being owed. It is interesting to note that most of 
those funds are actually in pretty good shape right now. 
Maybe down the road this thing will not be as big a buga- 
boo as it is right now. I would hope that down the road we 
get back into some better times and things will even out. 


Hon Mr Mackenzie: We have some hopes in terms of 
the cost. When we looked at the costs and came as close as 
we could to them, the 18 months and $175 million—that 
was the first figure in this—was a worst-case scenario situ- 
ation. Hopefully, if we have started to improve things, 
those costs will be in a downward spiral. I just do not want 
to make any predictions until we see what has happened in 
a few more months. 


1540 


Mr Frankford: Section 12, on section 52 of the act: 
Do I understand this to mean that if it appears a company 
is getting into trouble, the director could ask for payment 
of our funds? 


Mr Thomson: This is to deal with a situation where 
you have made an order against a company or a director 
that has not been collected. You would still have to have 
made that order, and then it turns out there is a third party 
who owes money to the company, for example. This 
would allow the director to seek to recover from the third 
party who owes the money to the company, in order to 
Satisfy the order that has been made against the company. 
It would not become operative until an order had been 
made, a determination made that either the company or the 
director is liable for a sum of money. 


_ Mr Frankford: So the company would have gone 
into bankruptcy before this took place. 


Mr Thomson: Yes. You would have had the layoff or 
closure or whatever it would be. You would have had a 
determination that money is owed to the employees, an 
order that the employer pay it, and an attempt to recover 
that from the employer. But suppose the employer has 
gone bankrupt and you find somebody who owes money 


to that employer. Assuming there are not some secured: 


creditors ahead of you, that would be a Situation where one 
could go after that money. 


Hon Mr Mackenzie: It is an incentive for officers ani 
directors to collect what they can in the case of a bank’ 
ruptcy situation and not give up. | 

Mr Frankford: You said secured creditors. Does thi 
make you the first creditor? 


Mr Thomson: No. There is nothing in the bill tha 
would have the program that has paid out money to ay 
employee stand ahead of other cteditors. The right of thr 
program would be no greater than the right of the employ’ 
ees, and the employees, as you know, stand behind thy 
secured creditors, for example. We do not have the powe! 
at the provincial level to alter the order of creditors in; 
bankruptcy. That is federal legislation, and they have no; 
altered the order of the creditors. | 

That is a long way of saying the program administrato) 
has no greater right than the employees have to recover! 
but this would allow, in going after the company, to xq 
after a third party who owed money to the company tha 
might be money that would otherwise have been available 
to the employees, and therefore in this situation is avail: 
able to the fund. 

Hon Mr Mackenzie: It raises another whole questior 
that has been there for a long time, whether there should be) 
changes in who are preferred creditors, but that is anothe) 
battle that is down the road somewhere. 

Mr Frankford: I am still not quite clear what this 
paragraph does, why it does not make you the preferrec’ 
creditor if you have the right to go after an individual. ] 

Mr Thomson: The law relating to bankruptcy is fed: 
eral law and the province does not have the right to change 
that law. It would have to be done federally. If someone, 
were going to stand ahead of secured creditors, for exam-| 
ple, it would have to be a federal law that would do that, 2 
federal law relating to bankruptcy. You have to follow 
Whatever the federal law is with respect to liability on, 
bankruptcies. We would not have the power to say the 
fund should get paid before the secured creditors. Only the 
federal government could do that ona bankruptcy. 


Hon Mr Mackenzie: But certainly if there were, 
money owed the company—and officers and directors | 
would be conscious of that—they could make an extra) 
effort to collect it. j 


Ms S. Murdock: I just have one question. Under sec 
tion 40u, if two directors ask for a review within the 15-) 
day period but the other directors do not, would that have; 
any effect on any pending appeal? i] 

Mr Thomson: No. If anybody has been served with! 
an order and does not appeal within the time period, the’ 
order becomes final against those persons— i} 

Ms S. Murdock: Against the other ones. if 


Mr Thomson: Against the other ones, but those who. 
are appealing, whoever they are and however many they’) 
are, an employer and maybe a number of directors, all of H) 
those would not be liable unless and until the appeal deter- | 


mined they were liable. Am I answering your question? | 
_ Ms S. Murdock: I think at the beginning, under sec- i 
tion 40e—I was just wondering, when I read 40u in rela- || 
tion to 40e, whether or not any of the funds would be held 
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, 
pending appeal if all of the directors were not af- 
q Do you see what I mean? 


‘Mr Thomson: Yes, I understand the question. I am 

) sure I know the answer. You are raising the question of 
“tuation where you have some directors you can collect 
jinst and where it is a final order. Let’s suppose you 
ve taken steps to collect, successfully or otherwise. Can 
1 pay out the money even though there are appeals 
iding launched by other directors or by the company? I 
| have to get back to you with the answer to that. I do 
_ know the answer to that. 


‘Ms S. Murdock: You mentioned in your presentation 
t under section 1, some cases that you would describe 
juld come under the Statutory Powers Procedure Act. I 
just wondering if you could give me an example. I 
inot think of one. 


Mr Thomson: The section I talked about is primarily 
deal with appeals, for example. We have introduced the 
ployee appeal, so we have a separate process for ap- 
ils and we want that to apply instead of the process 
ablished under the Statutory Powers Procedure Act. 
‘There are some decisions that employment standards 
icers make, and I can undertake to provide you with a 
| of some of those, that are the kinds of decisions where 
| did not want to set up a process that would require an 
Bloyment standards officer to have a full hearing under 
| Statutory Powers Procedure Act before he could do the 
ial steps; for example, under the Employment Stan- 
tds Act, those that involve verifying a claim. 
Those would be the kinds of steps that we wanted to be 
ye employment standards officers can take without being 
jled into the SPPA process. Then, when they do make 
jjor determinations, the act itself sets out a process in- 
ad of the one that the SPPA requires, although we think 
| process that is in the bill would meet all the intent of 
| SPPA in terms of protections. 


Mr Offer: My first question really emanates out of 
| response to the last question by Ms Murdock, which 
alt with when an order has been issued by the branch in 
first instance. I do not know how it is styled. I cannot 
a picture as to what it would be. I do not know what it 
vuld look like, but you are saying no matter how it looks, 
{here are 10 directors and four of them appeal, then the 
ler is not stayed, for want of a better word, pending the 
termination of that appeal. It is joint and several liability. 
Ose remaining six are on the hook for 100%. If, for 
tance, the equation is 10 directors and nine appeal, that 
2 person is on the hook for all of it. 
Is it the intention of the legislation that no matter how 
iny directors there are, if one registers a notice to appeal 
\Teview, the order will proceed unless all have taken 
rt? In many cases you do not even know how many 
ectors there are. 


‘Mr Thomson: Essentially it deals with staying things. 
Jeals with when you can actually pay the money out of 
: wage protection program. You are asking when you 
1 go and collect from some even though others are ap- 
aling. Is that the issue you are raising? 
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Mr Offer: There are two issues. The first is that the 
appeal may be valid and you have either got the money or 
you have not got the money and you have only heard an 
appeal from 50% of the directors, or some of the directors, 
to determine that. I guess the question is, is the money out 
or is the money not out? 

1550 


Mr Thomson: My understanding, and I will need to 
confirm this, is that at least with respect to the company 
versus the directors, if you have a final order against the 
company, we can act under the wage protection program. I 
am not sure what the answer is if we have appeals from 
some directors against whom orders have been made and 
not from others. I will need to determine that and let you 
know. } j 

Mr Offer: That would be quite helpful. 

The next question I have deals with the regulation- 
making power, and there are two areas which are of con- 
cern. The first is the regulation to increase the 
compensation. The second is this other thing called “such 
additional amounts as may be prescribed by regulation,” 
and that is in both areas, that of liability by the program 
and that of liability by directors. Of course what we are 
talking about is something where we do not know what the 
additional amounts are. You may be able to give us some 
sense as to what they are today, but with all due respect, 
that may change in a couple of months’ time. 

The second problem I have is that this can be done 
without. it going before the Legislature. I am wondering if 
you might be able to share with us your position on in- 
creasing compensation and potentially widening it out 
without it being debated in front of the Legislature when it 
may impact either on taxpayers or on employers or on 
both. 

Hon Mr Mackenzie: The question I was just asking, 
almost in anticipation of your question, was: “What is the 
current status in other areas? Do we have the authority by 
regulation to change?” I think we do. That is something I 
would have to get you an answer on. The question of the 
merits of it is another argument altogether. 


Mr Offer: You do not want to share with me the mer- 
its of that right now? 


Mr Thomson: | could say the intention in the subsec- 
tion that relates to broadening the coverage was not to 
allow—and I am quite sure it would not—the power to 
bring in, for example, liability for termination and sever- 
ance pay where we have now cut it back with respect to 
directors. It was simply to allow us to be able to define as 
“wages” for the purposes of paying out from the program 
things that we might have missed. For example, we missed 
commissions and we were concerned that we should have 
the power to define as wages that might be paid to employ- 
ees other things that really stand in the place of wages. We 
have left ourselves the opportunity to do that when and if 
an example comes along. 

Mr Offer: I understand that very well, but you will 
also understand our position that these potential liability 
issues are Ones that a great many people outside this room 
might wish to share with their member of Parliament. 
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When it is done by regulation it is not on the floor of the 
Legislature and never finds its way into committee. In a 
very real and fundamental way it somewhat excludes peo- 
ple from meaningful input through their MPPs. This is not 
to say through the ministry, but it does mean to say 
through MPPs, and so it does raise some concern. 

Hon Mr Mackenzie: You are raising the point that 
instead of $5,000, we could very well end up guaranteeing 
a $6,000 payout if things improved another year, or some- 
thing like that? 

Mr Offer: While we are on that topic, and you have 
brought it up, the point is that we are also well aware—we 
are not working in a vacuum—that you are now having a 
certain consultation paper dealing with the whole issue of 
severance and termination with respect to potentially—I 
do not believe any final decision has been made yet—low- 
ering the criteria for severance, termination, and increasing 
the amount that could potentially be paid. 

All of this could funnel right into this type of program. 
When we speak about an average liability of $2,000 or 
$3,000 or $4,000, you will know very well that if the 
severance pay is moved up, if more people are potentially 
liable, if termination is in fact enhanced, that you go right 
to the top and you do not need more bankruptcies, insol- 
vencies or layoffs to do so. That is also what leads me to 
some severe concern over regulatory powers in a matter 
which can in a very real sense impact on liability to busi- 
ness, if there is, 19 months from October 1, 1990, an 
employers’ tax, or if not, to the taxpayers of the province. I 
think we have a responsibility for that. 


Hon Mr Mackenzie: The fact that we might raise the 
amount you are entitled to in terms of severance, or raise 
the severance, would not necessarily raise this ceiling. But 
you are right that there would be the possibility there in 
regulations. We decided anything we were doing would be 
on the basis only of moneys that were actually owed. As it 
is, what we have really taken a look at is the potential cost 
of the program. That in itself is restricted at more than we 
might have liked, simply because of what bank you can 
afford at any given time. 


Mr Offer: I think we can debate that, but the concern 
I have today is that those two aspects in particular are 
under regulatory power as opposed to having to go 
through the legislation. 

My next question is that it seems that under the legisla- 
tion, in principle, a director is a director is a director is a 
director. It does not allow for a director to say: “Yes, I am 
a director, but I should not be as liable. I should not be 
jointly and severally liable because I am not the same type 
of director as all of those other directors.” It takes away an 
argument on the basis of reasonableness, on the basis of, in 
many ways, a certain sense of justice. I am wondering if 
that is a fair reading of the legislation, before I go further. 

Mr Thomson: It is true that this legislation—I should 
Stress it simply mirrors the present obligations that exist in 
the Business Corporations Act—assumes that all the direc- 
tors are equally responsible and equally liable and does not 


allow for different types of directors depending upon their 
involvement in the corporation. 


Mr Offer: There are a number of companies, es 
cially as we try to maintain a certain competitivenr 
which have on their boards directors who come from ot 
jurisdictions and who lend a certain expertise to a corp¢ 
tion which is quite valued in terms of a corporation be 
able to be competitive. I wonder if there is a concern t 
maybe these individuals who have very much to give w. 
respect to their particular expertise, but do not have 1 
type of control and management of the day-to-day ope 
tions of the corporation, may now have a certain rel’ 
tance to be part of some growing Ontario corporation. | 


Hon Mr Mackenzie: | think when you take on the. 
of a director, you take on the responsibilities that go w 
it. I suppose we could always argue over whether ¢ 
director has more authority or more power than anoth, 
but I think you would have a difficult time if that is 
criterion you are going to use. 
Mr Offer: Okay. It is important for me to hear y. 
position. | 

Mr Thomson: We did decide to narrow down vi 
carefully the obligation of the directors to only wages « 
vacation pay owing during the time that they are directc; 
That was the way we felt we would deal with the cone 
we have heard expressed with respect to the draft bill t, 
broadened that liability. | 
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Mr Offer: Right. I asked the question because uni 
subsection 40f(2), you give that type of protection to e. 
ployees who are construction lien claimants. They have : 
Opportunity to argue before the program administrator t | 
though they are not entitled prima facie to the progra, 
they can be if they can persuade the administrator that thy 
could not get sufficient information to preserve righ, 
were unable to preserve or were unaware of rights, ana 
whole variety of other things. It is giving the constructi1 
lien claimant, as an employee, that right to make the ars : 


ment, but that same type of argument, though not in 18 
same words, directed to a director is excluded under t's 
legislation. I understand the point you are making, bul 
guess I am just somewhat concerned about what t)3 
means for other individuals, and directors of compani , 
and making those companies grow and prosper, be co: 
petitive and create jobs. 
1600 

Mr Thomson: I would point out that section 40f ot } 
deals with the situation where one failed to file a constr: 
tion lien in time. It only deals with the power to pay out f 
the program when one, for good reason, failed to do thai. 
guess our thought is that it is a very different issue than 1: 
one of different kinds of liability for different kinds of dire’ 
tors, which it was our view ought to be dealt with in 1 
Corporations Acct if it is going to be dealt with anywhere. 

Hon Mr Mackenzie: I do not want the least bit | 
hurry anybody here. I do not know what time your inte 
tion was to finish, but the note I just got said they < 
holding up the policy and priorities committee becau 
mine is the first item that is up and I know we were due’ 
leave at 4. Is there a difference in time that you peor 
have? The deputy certainly could stay for a few minui 
longer. I know what is up and I know the importance of i 


} 
| 
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| Mr Offer: I understand. 

' I guess the last point I wanted to make on this one 
sue was that I believe it is a right given to people, for 
stance under the Income Tax Act or indeed under the 
intario Business Corporations Act, that directors and indi- 
duals can make those types of arguments that maybe 
imarily they are liable, but in certain circumstances they 
ive the ability to argue they should not be liable. The 
ily point I make here is that this legislation says a direc- 
is a director and they cannot argue it. 


_Mr Thomson: It is my understanding, and it may 
sed to be corrected, Mr Offer, but with respect to the 
BCA obligation with respect to this issue I do not think 
ere is the power for directors to excuse themselves or to be 
‘cused in certain circumstances. However, I will verify that 
iT you. 

_Mr Offer: While you are doing that, I hope one takes 
look at the Income Tax Act, which has very specific 


ferences. 


_ The Acting Chair (Mr Wood): On behalf of the com- 
.ittee, I want to thank you very much, Mr Mackenzie, for 
oming forward. Did you have another question? 


| Mr Offer: Yes, as a matter of fact, I have. Really, I 
ave just potentially one more, if you can just help me out 
a this. I think it will be very important for all members of 
ie committee as we proceed with the public hearings. 

_ Acompany goes bankrupt. An employee is out all four 
f the categories. Simply, what would he do, where would 
e go and how quickly would he be able, first, to improve 
is claim, and second, to get his cheque? I appreciate 
oing through the bill, but I think we will have to have a 
ery strong appreciation of this as people come before us 
ad potentially talk about the process. 


_ Mr Thomson: If I could set aside for a moment how 
ie federal program might work and deal with the provin- 
ial program— 

_ Mr Offer: Absolutely. 


Mr Thomson: —that employee would, as he or she 
oes now, come to the employment standards branch and 
iunch a claim. The employment standards branch and an 
mployment standards officer within that branch would 
1en seek to verify the claim. There are two issues here— 
sally, one issue: Is there a valid claim and for how much? 
Is all really one issue. 

_ That can take a short amount of time. In some cases it 
an take a bit longer, because in particular in relation to 
everance and termination pay there may be debate about 
ow long the person has worked at the corporation and 
yhat kind of records are there in the corporation, particu- 
arly in bankruptcy situations. If the person was away for a 
eriod of time, how long was it? Did it affect how much 
everance is payable? : 

_ It is our hope that in all cases, even the more difficult 
nes—I am setting aside cases like Varity, for example, 
ery major cases—we can have processed the claim in 
pproximately three to four weeks maximum. There are a 
umber of cases that can be done almost immediately, but 
aere will obviously be cases that will take longer than 








that. At that point in time an order is made against the 
employer. 

What we have yet to determine firmly as policy is, 
“How much time should then be spent trying to collect that 
money?” It is our hope that at that point, either before the 
order is made as a result of mediation efforts involving the 
employment standards officer or after the order has been 
made when the employer recognizes that he or she owes 
that money, payment can be made by the employer and 
there is never any need to go near the wage protection 
program. 

If, though, it becomes clear that there will be a pas- 
sage of time or there is going to be some real difficulty 
in collecting the funds, assuming there is no appeal, 
which as you know kicks in a whole different process, 
the assumption would be that relatively soon after that, 
in a matter of a couple of weeks, perhaps a bit more than 
that, a payment could be made out of the program to that 
employee in those cases where it does look as though 
the money cannot be collected or there cannot be an 
agreement about how much is to be paid, and then it is 
paid or there is going to be a very long process to try to 
collect those funds. 

In the bankruptcy situation, we assume that money 
would be paid fairly quickly, because it should be fairly 
obvious as soon as the claim is verified, which can take 
some time, whether or not there are going to be any funds 
left after secured creditors and other creditors are paid. 
That is a situation where the money ought to be payable 
fairly quickly, as soon as or very soon after the determina- 
tion is made that the money is owing. 


Mr Offer: That is helpful. If the employer has not 
paid—certainly in a bankruptcy it would be highly un- 
likely—then is it the same order that would go against 
directors or is it served on the employer and directors at 
the same time? 


Mr Thomson: There would have to be separate ser- 
vice on the directors, and remember, that is only for a 
small portion of the amount, so it has to be a separate 
order against directors. That could be done at the same 
time. If there is an employer from whom the money can 
be collected, then the plan would be not to do that until 
efforts have been made to collect from the employer. If 
it is a bankrupt employer and there is no hope of collect- 
ing from the employer, and assuming there are any di- 
rectors who could be asked to contribute the portion for 
which they might be responsible, one could serve the 
directors soon after that and then seek to collect from 
the directors. 

As we have estimated it, we think a very small portion 
of the total funds paid out would ever be recovered from 
directors. By far the largest amount of the money is com- 
ing from consolidated revenue, with a certain amount of 
recovery from employers, especially the non-bankruptcy 
situations, and then a small amount of recovery possible 
from directors. 

Mr Offer: Just as a final question for myself at this 
point, if you have some of those figures, and I recognize that 
they are based on predictions, that would be very helpful. 
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Mr Thomson: All right. Those figures are different de- 
pending upon one’s assumption about the economic climate 
over the next period of time, but we can provide you with 
some of those figures. 

If I could, I have been asked by the staff, quite prop- 
erly, if I would stress something I did not earlier. The 
directors’ liability as well is not retroactive to October. It 
is only prospective as well. It does not date back to last 
October. 


Ms S. Murdock: I have just one comment, and I do 
not know whether I am right—I think I am, though—in 
regard to Mr Offer’s question in terms of directors’ liabil- 
ity. Would the insurance that they get not cover any differ- 
ential, or the fact that they were from another jurisdiction 
or whatever the company’s insurance that they get? 


Mr Thomson: Yes, certainly it is our expectation t 
there would be insurance that would cover the poten) 
liability of the directors, and that is going to be much mi, 
readily available given the fact that we have narrowed | 
directors’ obligation down to that which now exists. So , 
directors’ obligation under this bill would be no greater, 
fact somewhat less than now exists in the Business Cor) 
rations Act. 

The Vice-Chair: Hearing no other questions, I wo, 
like to thank you for your presentation and all your as) 
tance. We will be needing it, probably, as we go throv{ 
this process. Does anybody have anything to bring befi 
me before I adjourn? Hearing none, I would like to adjon 
until 10 am tomorrow. 


The committee adjourned at 1610. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


Tuesday 30 July 1991 


The committee met at 1002 in committee room 2. 


EMPLOYMENT STANDARDS AMENDMENT ACT 
(EMPLOYEE WAGE PROTECTION PROGRAM), 1991 
| LOI DE 1991 MODIFIANT LA LOI 
SUR LES NORMES D’EMPLOI 
(PROGRAMME DE PROTECTION 
DES SALAIRES DES EMPLOYES) 


Resuming consideration of Billi 70, An Act to amend 

‘¢ Employment Standards Act to provide for an Em- 
loyee Wage Protection Program and to make certain 
cher amendments. 
_ Reprise de |’étude du projet de loi 70, Loi portant mo- 
ification de la Loi sur les normes d’emploi par création 
‘un Programme de protection des salaires des employés 
_ par adoption de certaines autres modifications. 


BOARD OF TRADE 
OF METROPOLITAN TORONTO 
_ The Vice-Chair: I call the committee meeting to order. 
he first presenter is the Board of Trade of Metropolitan 
oronto. Would you take the seat at the end of the table, 
ease. 


_ Mr Richardson: Thank you for the opportunity of ap- 
saring before you this morning to make a presentation 
ith respect to Bill 70. The Board of Trade of Metropoli- 
n Toronto has more than 15,000 members and is the 
tgest board or chamber of commerce in North America. 


| The Vice-Chair: Excuse me for a moment. For the 
‘ke of Hansard, could I ask you to introduce yourselves. 


Mr Richardson: In the next sentence. The Board of 
‘ade consists of a volunteer structure and many commit- 
es and its role is to analyse legislative initiatives, debate 
dlicies and actively lobby on behalf of its members. © 
_ Today we are here as representatives of the labour rela- 
ons committee. David Wakely on my right, of the law 
‘m Winkler, Filion and Wakely, represents the labour re- 
tions committee. On my left, Terry Dolan of McCarthy 
‘trault, a law firm in Toronto, represents the insolvency 
id creditors rights committee of the board. My name is 
avid Richardson. I am the chairman of Ernst and Young 
'c, which is an insolvency and receivership firm, and I 
a the chairman of the board of trade insolvency and cred- 
bt tights committee. Jim McCracken is also with us today 
| the first row behind me and he is head of the board of 
ade’s legal department. 

_ We have had numerous joint meetings between these 
0 committees and have written three letters to the Premier 
ad/or the minister with respect to Bill 70. The first two 
liters were written prior to the announced intention to amend 
le legislation. The third letter, which has been circulated to 
Yu today, is to express some new concerns that we have 
‘a result of recent developments, particularly the federal 


governments introduction of Bill C-22 to create a wage 
claim payment program, and the minister’s announced in- 
tention to amend this bill. I believe Mr McCracken has 
also left copies of the prior two letters with the clerk of 
this committee. 

We support the changes that we understand are pro- 
posed for Bill 70, particularly with respect to the elimina- 
tion of director liability for the severance and termination 
portion of the coverage and the immediate cessation of 
liability once a director resigns, and also the comprehensive 
elimination of officers’ liability, but we are concerned about a 
number of issues. I will ask my associates to address some 
of them. First, I would like to ask Terry Dolan to discuss 
the board’s views on the need to harmonize Bill 70 with 
the federal initiative, Bill C-22. 


Mr Dolan: What I would like to talk about is the situ- 
ation where there is an insolvency. Both David Richardson 
and David Wakely are going to talk to you about the inci- 
dence of that, but I am going to confine my intentions to 
situations where that occurs. 

There is in that situation the obvious need to have a 
harmonization between the two pieces of legislation. We 
have been giving some thought in our committee to just 
how that could be done and we have expressed them in the 
letters written, most recently in the last letter. 

What makes sense to us is that the arrears of wages 
owing to an employee if there is a receivership or a bank- 
ruptcy should be the first and most important concern. That 
is the urgent need. If someone did not get a paycheque, he 
or she is going to be troubled, and that should be done 
quickly. What the federal legislation contemplates is that a 
claim would be submitted to a receiver or a trustee. . 

I digress for a moment to point out that in Bill 70 you 
have referred to a receiver as being a court-appointed re- 
ceiver. Many receivers are privately appointed. That is a 
technical matter which should be picked up, because if you 
want to have a harmonization, what would make sense, we 
Suggest, is that this legislation provide, first of all, that 
resort be made first to the federal legislation to pay the 
wage arrears. That could be co-ordinated if claims for both 
programs were submitted to the receiver, widely defined, 
or the trustee, as the case may be. That claim would then 
be processed by the person who has come in and taken 
possession of the books and records of the company, who 
is at least going to be in the best position, not to mention 
dealing with the employees directly. 

That claim could then be submitted by the receiver to 
the federal program as contemplated there, and then if 
there is to be a greater range of coverage, as you have, and 
a greater amount of coverage, as you have in Bill 70, a 
point on which we will be making some comments later, 
then that supplemental coverage could be submitted to the 
provincial authorities. 
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We think, broadly speaking, that is the way that would 
work most efficiently. What you do not want, we would 
submit, is the situation in which claims are being submitted to 
the receiver or the trustee, on the one hand, for the federal 
legislation, and independently of that but simultaneously, 
claims are going to a program administrator. The chance for 
delay, so that people do not get paid anything, or duplication 
of payments would just be multiplied tremendously. 

We think what that will mean in most cases is that 
where there is an insolvency, the arrears of wages, to a 
large extent, will get paid by the federal legislation. The 
function then of this legislation, Bill 70, in an insolvency 
will be primarily to pay severance and termination pay. In 
that situation, where you have a company that has failed 
and gone out of business and you do not resort to directors 
and officers, it means the province will not be able to 
recover the payments that are made whenever an insol- 
vency or a receivership occurs. That is simply an indication 
of something to be taken into account. 

Generally speaking on the harmonization, that is the way 
we suggest it would work: claims made to the receiver and 
the trustee first to the federal legislation; it can happen at 
the same time, but as a second resort clearly to the provincial 
legislation. 

Now I suggest that I turn this over to David Richardson 
and David Wakely to carry on with some of the other points, 
and then if there are questions we can come back to this. 
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Mr Richardson: I would like David Wakely to express 
the board’s concerns with respect to private member’s Bill 
116, An Act to amend the Employment Standards Act with 
respect to Notice of Termination. 


Mr Wakely: The bill has now received second read- 
ing. It is a matter of speculation whether the bill will ever 
be passed and receive royal assent, but in its present form 
it provides for an amendment to section 40 of the Employ- 
ment Standards Act which would increase the amount of 
notice of termination that employees would be entitled to 
in businesses which had 10 or more employees but less 
than 200, from the current graduated amounts ranging 
from a week to eight weeks in the case of individual no- 
tice, and to 10 or 12 to 26 weeks, half a year, in the case of 
mass layoff. In the case of companies or organizations that 
had more than 200 employees, the notice would be in- 
creased to 52 weeks. 

Simply stated, it is the view of the board, and I would 
submit, the view of industry and the industrial community 
in general that this type of notice is extravagant and exces- 
sive, and is far in excess of any similar type of notice that 
one can find in the western world. I am not aware of one 
jurisdiction where notice at this level could be found and I 
would submit, as I say, that it is excessive. In a period of 
time when it would seem to be important to present to 
prospective employers an environment which ‘is likely to 
welcome them and give them the impression that Ontario is a 
place where they could comfortably conduct their business, 


this is not the type of legislation which will accomplish 
that end. 


For your consideration I would merely suggest thai 
and when the government intends to introduce ame 
ments, as we have been told it will do, of an over 
sweeping nature to the Employment Standards Act, seric| 
consideration be given to maintaining the existing level 
notice and not increasing it, and certainly not increasiny 
to these levels. 


Mr Richardson: Thank you, David. Would you al 
explain the board’s view that severance and terminat) 
pay should not be covered by Bill 70? 


Mr Wakely: Yes. The issue here is whether the ° 
templated legislation should extend to cover claims | 
notice and severance, and when I talk about notice her 
am referring to the existing level of notice rather than | 
levels suggested in the private member’s bill. The quest 
is whether the fund, the program, should pay claims mé¢ 
for notice and severance rather than simply for vacation }} 
and wages, as is currently the level of coverage contain 
under the Ontario Business Corporations Act, the OBC/’ 

The act, as we have been advised in the June ne; 
release, will be amended to include severance and noti: 
and in our respectful view these are forms of entitlem) 
which are not appropriately contained in or to be dealt w 
under the Employment Standards Act. In the case 0! 








failed business, there is potential for a claim for exist 
levels of notice as well as for severance, and it is entir 
possible that the same employee who is no longer e: 
ployed by this failed business would qualify for and ; 
ceive unemployment insurance. ‘ 


We suggest that the purpose of unemployment insura ‘ 


. 
‘ 
\ 


= 


is to cover situations where an employee has lost his or 
employment. It is not fitting and it is not appropriate, \ 
suggest, in the circumstances of a failed business vent 
that employees be in a position to receive from the fund) 
only notice but severance and ultimately unemploym) 
insurance. This will result in stacked or a duplication’ 
benefits as we understand the operation of the bill. I 
normal layoff or termination situation, an employer tyi: 
cally will provide actual notice of termination rather tlt 
pay in lieu of so as to reduce its liability in the event ¢¢ 
discontinuance or a normal layoff or shutdown situatii 
The employer then is required to pay severance, tha's 
true, based on a graduated scale ranging from one to ¢ 
weeks based on length of service, but only in very 1¢ 
instances is there a payment of both these things, for 
obvious reasons. 

In a failed business situation, as we would antici ¢ 
that occurring, it will almost invariably be the case that i 
employees will not have received actual notice, so the 
will be an obligation to pay wages in lieu of notice as v1 
as the severance. In the case of a failed business it wod 
appear, to us anyhow, anomalous that an employee wot 
receive perhaps three levels of duplication of benefits: not 
severance and unemployment insurance, whereas the see 
employee who is laid off by a business that was not faili4, 
is just laid off in the normal course of: business, wed 
perhaps receive one, perhaps two, of those benefits t 
certainly not three in the normal case. We would suggit 
for your consideration that the amendments to the ‘t 
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iake it explicit that notice and severance not be claims 
iat can be made against the program. 

Mr Richardson: The next point I would like to ex- 
ress for the committee is a concern that the administrative 
rocedures under the bill are based on what we believe to 
2a significant misapprehension by the ministry. The min- 
try staff believe that approximately 50% of the claims 
iat will be administered under Bill 70 will relate to non- 
ankruptcy and non-receivership situations, in other 
‘rds, cases where an employer moves out of the jurisdic- 
on without honouring its obligations to its employees or 
mply ceases operations and walks away. The board be- 
eves that these latter cases will only be a minority and 
iat the overwhelming majority of cases will be situations 
iat are insolvency proceedings and independently admin- 
tered by a receiver or a trustee in bankruptcy. 

_ The significance of this is that the legislation is being 
rafted to suit the exception rather than what we believe 
‘ill be the rule. Who is better qualified, as Mr Dolan has 
ud, with access to both the records and in many cases the 
npaid employees than the trustee or the receiver? The 
ppropriate approach, we believe, in an insolvency and 
ankruptcy case is that the receiver or the trustee should 
tepare the claim. He should send the claim for the ap- 
roved amount of money to Ottawa for immediate issu- 
ace of a cheque up to the extent of the federal coverage. 
© should then distribute the federal moneys to the em- 
loyee claimants and compute the balances, after deduct- 
ig the federal contribution, due to the employees under 
ill 70 and send that net claim to Ontario for the top-up 
ayment, which will really in effect, as Terry has indicated, 
® a payment on account of termination. Then when the 


jeque is received from the provincial wage fund adminis- 





2eds to the employees. 
20 
_ The reasons we think this should happen are that, first, 
'e believe the federal fund should make the first payment; 
cond, the receiver has the administrative system and the 
formation to distribute the dollars; third, we do not think 
1e employees should get whipsawed between two Jjuris- 
ictions; fourth, trustees are all licensed by the federal 
Overnment and are used to administering dollars on ac- 
dunt of third-party creditors and beneficiaries of trusts; and 
fth and most important, we think it is the most expedient 
ystem. I think the whole purpose of this legislation is to 
totect the employees and to put money in their hands 
uickly. 
_ Under this approach the Ministry of Labour could then 
oncentrate on the analysis and processing of claims 
zainst the fund that arise from other than insolvency and 
ankruptcy circumstances. 

Then there are two technical points we wanted to draw 
) the committee’s attention. Terry referred to one of them, 
ad that is that subsection 40u(6) and clause 40e(1)(a) of 
1¢ bill referred to trustees in bankruptcy and referred to 
durt-appointed receivers. There are many insolvency situ- 
‘ions where receivers are privately appointed or where 
ley are appointed as the agent for a secured creditor but 





ator, the trustee or receiver would distribute those pro- 





not as a receiver or trustee, and where they are appointed 
as a liquidator under the Winding-up Act. We believe the 
definition should be broadened under this bill so that it 
Sweeps in all of those other situations and provides more 
comprehensive coverage. 

The board is also concerned that the legislation should 
not include additional amounts as prescribed by regulation. 
Clauses 40b(2)(d) and 40s(3)(b) of the bill provide that the 
coverage can be increased by regulation. The board be- 
lieves that any change in the coverage or the director’s 
exposure should be by way of amending the act with an 
opportunity for interested parties to be heard. Proceeding 
by way of regulation does not provide organizations like 
the board of trade and others with an opportunity to be 
heard on this issue. 

Finally, we would like to thank you for the opportunity 
to express the board’s concerns and to say that the Board 
of Trade of Metropolitan Toronto would welcome and par- 
ticipate in any ongoing dialogue with departmental repre- 
sentatives, particularly with respect to the important issue 
of harmonization with the federal legislation. 


Mr Offer: Thank you very much for your presentation. 
The last point you made dealing with the regulation-mak- 
ing power under the bill is one which was brought forward 
yesterday. Certainly what it does, as you have indicated, is 
that it permits the ministry through regulation to determine 
the breadth and scope of payment and certainly even 
change some of the issues around the whole issue of 
wages. I believe that is a matter which should be before the 
legislators so that you will have a more direct input. I 
thank you very much with respect to all the matters you 
brought forward and on this question of harmonization. 

Could you share with us some of the types of consulta- 
tion that you have had? This matter in principle was an- 
nounced last October. The bill was introduced into the 
Legislature just a few months ago and afterwards amend- 
ments were announced. Have you had any part to play in 
terms of meeting with the minister or the deputy on this 
particular legislation? 


Mr Richardson: No. The board’s input has been ex- 
clusively as a result of reviewing the original bill and the 
public statements that have been issued since then until Fri- 
day, when we had the opportunity to meet with the deputy 
minister and some of his senior advisers and explore with 
him the need for harmonization on some of the issues we 
have discussed here today. I think it is fair to say that we 
have found a responsive deputy minister, someone willing 
and anxious to consult with people experienced in this area 
in the business community. 


Mr Offer: This is a follow-up question. The principle 
of providing wages and vacation pay to employees who 
are really victims of a particular company that has gone 
bankrupt is a principle you agree with, is it, or not? 

Mr Wakely: In so far as the provision extends to 
wages and vacation pay we would support that, and we 
would acknowledge that there is a need for that. I think 
that is what is contemplated by Bill C-22 as well. In order 
to promote harmonization, it seems to us it would make a lot 
of sense that Bill 70 restrict itself to wages and vacation pay. 
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Mr Offer: The principle you agree with is one that 
does not extend to the severance and termination. Under 
this legislation and the two definitions contained within it, 
it is that at this point in time the taxpayers of the province 
are in effect potentially guaranteeing the severance and 
termination pay of every worker in the province. If the 
funding changes in terms of, for instance, an employer’s tax, 
then it would be the employers that would be guaranteeing. 
So you feel that area is one which you do not agree with in 
terms of protection. 

Mr Wakely: To the extent that I understand your 
question, we do not agree that it be extended to severance 
and notice. We think that the payment from the provincial 
Treasury probably makes sense as opposed to an employer 
tax, and I think that answers your questions. 

Mrs Witmer: Thank you very much for the excellent 
points you raised. Certainly many of the concerns you 
have mentioned are concerns that our party has as well. 
We are very concerned about the harmonization. I hear you 
saying, and maybe you can just confirm for me, that you 
feel the province should wait until such time that the two bills 
can be harmonized before Bill 70 is formally introduced. 
Is that what I hear you saying? 

Mr Dolan: I think you could take two approaches. 
You could wait for the federal legislation or you could 
draft this legislation to allow for that. I would think, speak- 
ing very generally, that if there is a federal program then 
resort must be had to it first. I am sure you have heard this as 
much as we have: The federal government says, “This time 
we really are going to enact amendments to the legislation,” 
and in particular the wage claim payment plan. 

Mrs Witmer: That is right. 

Mr Dolan: I would think that is going to happen, but 
what is important to us is that if there is going to be har- 
monization at all you would need to resort first to the 
federal program. You should keep in mind that if you look 
at a company that is in trouble very quickly, your first 
choice, if you can, is you restructure and reorganize and 
you stay out of insolvency. If you have an insolvency and 
there is a receivership or a bankruptcy, a first choice is to 
try and sell it as a going concern. All of us who work in the 
field try very hard to do that, because it produces the best 
realization, not to mention that it saves the business. The 
corporation may stop, but those workers will still have 
jobs and the product will still get made. 

All of your legislation, I would submit, should be directed 
towards those goals, towards going-concern transfers. If we 
get skewed on the other side, we will not have that, and 
that is not overall in the best interests of the province. 

1030 


Mrs Witmer: We heard the minister and the deputy 
minister indicate yesterday that the province was going to 
assume responsibility for Bill 70, as well as collecting 
from the federal body. I raised the question how you are 
going to make sure the administrative costs are going to be 
covered if the province assumes total responsibility for 
dealing with the unemployed worker and providing the 
money that the taxpayer and the province obviously then are 
going to pay. What would your reaction be if the province 


_ member’s bill, and we will have time to talk about it lat, 


assumes responsibility? I think we all realize you ne 
only one body that you would access, and the province 
going to try to collect from another level of governme 
What is your response to that?. 
Mr Dolan: David Richardson commented on that | 
particular, but it seems to me the primary thing is tk 
claims be funnelled through the receiver or the truste 
Originally, that is going to be the bulk of the situations yi 
are going to have, some kind of insolvency, or any numb; 
of technical reasons why there should be a bankruptcy o1, 
formal receivership, and those will, I believe, increas, 
quite apart from the economic reasons. I would think t; 
first step is it has to go through the receiver or the trustee, 
am sure it makes a lot of difference afterwards. 


Mr Richardson: I think the big difference is that it, 
important it is clear that resort is made either to the provin) 
or to the feds, not jointly to both, and then not entering in) 
a long dialogue between the two so that they can compa; 
the claims. If Ontario takes the lead and says, “We will; 
effect make the payment and then seek reimburseme: 
from the feds for their portion of it,” that would be admi: 
istratively a step in the right direction. But rather than se¢ 
large secretariat develop to deal administratively with th, 
as I indicated in my remarks, I think the receivers and i‘ 
trustees have the systems and the information right there 
the offices of the bankrupt companies to process the pa- 
ments most expeditiously. It would just make an awful |: 
of sense if they were brought into the system and did that 


Mrs Witmer: Otherwise there would be duplication, 
Mr Richardson: | think so. 


Mrs Witmer: And there would be additional costs {: 
the taxpayer. 


Mr Richardson: Absolutely. | 
Mr Dadamo: On behalf of our side and our govei: 
; 







ment, we thank you for making your appearance th 
morning and giving us your knowledge. Of course we é:! 
here to debate and discuss Bill 70, the bill we are here fi 
but Bill 116, which I have become the author of via’ 
private member’s bill, will have its day in court, 50 } 
speak, and we will have other times to talk about that. 

Mr Richardson: We just wanted to be sure we go. 
chance to share our views. 

Mr Dadamo: I thank you for that, but we show 
delve into the bill that is before us today. I also want} 
Stress and just comment that this is not a ministry init) 
tive. It is solely my intent to put it forth through a privi! 








Nothing has been settled. You are right that it has h: 
second reading, and where it will go from there, I am Tj 
sure. But that time will come and probably you will » 
back to talk about that. | 


Mr Huget: Thank you very much for your presentati. 
this morning. I just want a couple of points of clarificatic, 
if you like. Are you aware of how many times the fede) 
government in the last 25 years has suggested it was gol), 
to provide wage protection for working people in Canad: 


Mr Richardson: I am familiar with how many tim), 
the federal government has indicated it is going to amer 


| 
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ie Bankruptcy Act of Canada, and certainly it is in the range 
‘six separate bills that have been introduced. Most of those 
lls have in fact included wage protection measures, yes. 


_ Mr Huget: In light of what they have done in 25 years 
terms of addressing a very important issue, I will be- 
sve the federal initiative when I see it and not when I 
sar about it. Quite frankly, we have a situation in Ontario 
here workers are in need now, and I guess the logic of 
laiting for the federal government to take some initiative 
ind of escapes me. 

' The other thing that interested me was that part of your 
‘esentation said the legislation we are dealing with today 
sould be drafted in terms of going concerns, transferring 
wnership of businesses, and not so much dealing with the 
fects of bankruptcies. I wonder if you are aware of the 
amber of problems that are experienced with workers 
hing owed wages in going-concern transfers. 


' Mr Dolan: I do not have any statistics. The point I 
as making is that in drafting legislation, certainly you 
we to provide for the payment of wages where a business 
ils and there is a liquidation. What you should keep in 
dur mind, I would respectfully submit, as a policy is that 
e want to encourage, one, reorganizations and, two, 
ing-concern sales. You test your legislation against 
hether it is going to be for or against that. 
"If there is a going-concern sale in a consultancy situation, 
sep in mind that it will be by either a trustee or a secured 
editor who takes the assets of the old corporation, which 
chnically fails, but the business survives because someone 
se comes along and buys it, not from the old corporation, 
ait from either a trustee or a secured creditor. Then you 
in address the issue of whether arrears of wages get paid. 
My experience over 20 years practising in the consul- 
ney field is that when you have a going-concern sale, 
ere are employees who get terminated. Sometimes they 
not hired in the new business, but those who are have to 
2 paid their ongoing wages. They are not going to come 
id make that smooth transition if they do not get their 
agoing salary. That is the way it works. 
_ The Vice-Chair: I have to jump in here. We are running 
shind time and I am going to try to keep this somewhat 
‘ose to it, so I thank you very much for your presentation 
1behalf of the committee. I know we will all be in touch 
this bill goes through the workings of the House. 
| CANADIAN AUTO WORKERS, LOCAL 27 
| The Vice-Chair: The next presenter [ have on my list 
Mr Bert Rovers from the Canadian Auto Workers. 
lease take your place at the table. Good morning and 
elcome ‘c the committee. 


| Mr Rovers: I just jotted down some notes that I felt I 
anted to cover, and there are obviously some other things 
at have arisen since this was put together that I would 
Ke to talk to you about. 

Let me at the outset compliment the committee for 











King the time to hear—I have in there “us” because I had 
‘tiginally planned on having some workers with me, but in 


\€ process of attempting to get those workers, they have 
yund part-time employment. When they have asked for 


leaves of absence to be here, they have been faced with 
some fairly extreme difficulties from the employer. Never- 
theless, it is my intention to make the presentation on be- 
half of those workers anyway, for the introduction of this 
legislation, which I feel is long overdue and much needed. 

Let me talk to you about the two industries which 
closed down recently in London, first, D & C Roussy In- 
dustries and, second, Forest City Truck International. Both 
these industries were part of the trucking industry and were in 
business for over 10 years in the case of D & C Roussy, and 
over 35 for Forest City Truck. Both of these businesses got 
into trouble as a result of federal policies of high interest 
rates, the high Canadian dollar and deregulation. Let me 
make it perfectly clear that there were no other reasons. 

The deregulation of the trucking industry is the son of 
free trade, which was supposed to bring any worker who 
lost his job as a result of this government policy the much- 
promised adjustment programs, which to this date we have 
seen nothing of. 

The workers at D & C Roussy were laid off October 4, 
1990, and were given no notice of layoff; nor were they 
paid any severance pay. Some received unemployment in- 
surance benefits and some ended up on welfare, while the 
workers at Forest City Truck Internationa: were not given 
their one and a half weeks in wages or the vacation pay of 
the previous year. There was no notice of layoff or sever- 
ance pay given. 

There are workers who worked for this company for 27 
years, so with the maximum limit set at $5,000 under this 
legislation, there still would be a tremendous shortfall for 
these workers. At the same time, the federal legislation, 
which we hold responsible for the loss of these jobs, is just 
champing at the bit. Should these workers get any benefit 
from a trustee or under this bill, the federal government 
will set up overpayments on their UI claims and reclaim 
portions of this money. 


1040 

Let me once again urge this committee to expedite this 
process and get this legislation passed. It is really needed. 
There is not a single day that goes by that we do not 
receive a distress call from these workers. 

It was interesting. I was listening to the presenter before 
me talking about the stacking of benefits. That does not 
happen, because the Unemployment Insurance Act already | 
deems that to be continuation of wages for the purpose of 
denying people unemployment insurance. When you get to 
a worker wanting to use those wages to have them insured 
so that he can establish a UI benefit, at that point the 
federal government says they are not wages and they are 
not insurable. 

Workers really become the victim in this process. | 
have gone through it a number of times with people and it 
is fairly hard to explain to a worker. The government calls 
this wages and is going to deduct it from your unemploy- 
ment insurance, but if someone needs an additional week 
or two weeks and he has received pay in lieu of, the same 
government then turns around and says, “Well, they aren’t 
really wages and you can’t insure that, so therefore you 
can’t get on benefits.” 
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If the process we are talking about is to get wages to 
workers as quickly as possible, I suggest we continue with 
the format we are looking at under this legislation and not 
provide a whole bunch of rules and review mechanisms, 
because unfortunately what will happen is that it will get 
bogged down in bureaucracy. When you are dealing with 
company lawyers, receivers, you do not get an awful lot of 
communication. 

For instance, Forest City Truck went into receivership, 
not a court-ordered receivership but it went into receiver- 
ship when the Hong Kong bank, which was the mortgage 
holder on the building, took over. It took me in excess of 
three weeks just to get the papers as to how this business 
went down, and the answer I was getting was, “We have 
misplaced the papers, but as soon as we get them, we will 
get them to you.” 

I am trying to explain to the 50-odd workers in there 
what is happening, and I have to tell them the receiver has 
lost the papers at this particular time and cannot get them 
to them. It does not make for an awful lot of confidence 
and people start wondering what is really going on. 

There are a number of games that get played in this 
particular process. Forest City Truck International was a 
dealer for Navistar, and Navistar moved in and displaced 
all the officers in that company and ran the business for 
some three weeks and then just simply disappeared in the 
piece and walked away, leaving the workers high and dry. I 
would think there is some liability there. 

We need the employment standards officers to be able 
to go in and write directives. I do not believe in turning 
this over to the receiver and letting the receiver make rec- 
ommendations, because in many instances I think the re- 
ceiver has a vested interest. Let me tell you about one that 
I got a call from a worker on last night. I think it sort of 
paints the picture as to what lengths some employers will 
go to play games. 

We have an employer in London. I will mention the 
name: GRW Industries (1985) Ltd. The same person had 
been in business as Local 2 and left a number of workers, 
simply moving the operation to St Marys when they got 
certified. He operated in St Marys for a period of time and 
got the town to make major commitments because he was 
going to locate an industry there. Within a year he aban- 
doned that community and started up in Centralia. He op- 
erated in Centralia for approximately a year and ended up 
closing that business, leaving those workers high and dry. 
We had to take the matter to an arbitrator and get an award 
against the individual, and finally a year and a half later we 
ended up getting some wages to those workers, only at the 
same time for him to re-establish in London, where he is 
operating right now. 

What happened in this particular instance is that he is 
in the process now of moving the operation to Tennessee 
and needs some time to do it, so what he has done is rent 
his farms to the business. There is a lease signed where the 
business pays $93,000 a year to the farm for rent. He has 
sold some race horses to the business, which basically 
makes tubing, and then quit paying all of his creditors. 
What happens at that particular point, when the creditors 
Start to move in, is that he makes an application for a farm 


| 

stay under the farm debt review because he is now 
farmer operating a tube mill in the city of London. 
He is in the process of setting up the operation in Ke. 
tucky. I could take some time as to some of the skulde 
gery that is going on, about loans being made from 
company that basically, they tell us, has no money in t 
American corporation. They cannot find the trucks t. 
cause they are in the US. These workers are working tod 
and they are phoning: “What’s going to happen to r 
vacation pay that is owing? Are we going to have to fig. 
for a year and a half, and if so, are we going to get | 
What about my notice?” 
That is not the only company that has played this gar: 

in our particular area. I can give you an example of anott: 
employer, and this happened quite some time ago. The: 
was a bankruptcy and a viable business was sold. At tl: 
time it was a company that had four partners. After t 
bankruptcy the four partners ended up each owning a pie: 
of the company. The workers that left during that period ' 
time never did get any severance pay. We still have a cla 
at this time before the employment standards branch. TI; 
happened in 1988. | 
The company then gets reborn through a buyout. W 
happens is, the name gets changed, we enter into a collecti: 
agreement with the new employer, again the name gi) 
changed, and as recently as four months ago the name w; 
changed again, and all during this time what you do is y; 
cut down the workforce until you start coming below | 


{ 


employees. . 

What has happened is that in all the restructuring 1; 
are going to have a major fight on our hands on behalf ’ 
those workers. We are going to have to get lawyers 1 
volved and what have you, because in tracing through t; 
various companies that have been set up, every single 0. 
of them has the same four major officers within that cor 
pany. We are going to make the claim to the employme. 
standards branch that this is one and the same and when y_ 
add them all up together they are in fact in excess of 50. | 

These are examples of companies that are operating 
Ontario, and there are lots of horror cases I come acrc) 
many times from workers who are unorganized and ha. 
no place to turn. The games do get played out there. TI. 
is why I am in support of the legislation, because it final) 
puts some teeth where you have employment standar, 
branch officers going in and hoping we can get this thi. 
expedited as quickly as possible. | 

We do not need this diverted by having someone turn. 
over to the receiver or talking about, “Let’s not do anythi. 
because there’s federal legislation coming.” I have beer. 
staff representative for over 14 years and I have been waiti. 
and waiting for the federal legislation to come through.. 
always seems to be that people play politics with it. Wh 
they do is they come close to the end of the legislati 
session and they introduce a bill knowing full well it. 
going to die on the order paper. | 

Workers have been caught any number of times. EF) 
lieve you me, there is a considerable amount of frustrati’. 
out there on behalf of these workers. I would think t 
employers would want to have this cleared up as to wh 
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appens with vacation pay, severance pay and all of these 
ther issues. 

150 

When I say I have been on staff for 14 years, I have 
2en a worker in a plant for a number of years also. I still 
) back to years ago, when a worker was working in the 
” and the employer had to pay on a weekly basis into a 
amp book so that at the end of the year the worker could 
) to the bank and take that book and cash it in, and that is 
»w he got his vacation pay. The employers lobbied very 
tenuously that this was a problem for them because in 
dying those stamps it was taking away from the cash flow 
‘ithin the company. Let me tell you that the government 
jded up changing that so that these employers in fact 
‘ould be able to hold the money and it would not impact 
a their cash flow. I think as a result of that workers are 
ow ending up on the short end of the stick, because vaca- 
on pay, notice and severance pay just seem to get thrown 
y the wayside. I think something has to be done and some 
‘eth have to be put into some legislation to protect these 
orkers in this case. 

If we do not have this type of thing, the other scenario 
‘nu have is the uncertainty of when we talk about, “Maybe 
'e should try to keep the company together so we can sell 
ut as a viable concern.” If I am not sure that this is going 
) be sold or that it is a viable concern, perhaps I should 
art looking for other employment and provide the 14 
ays’ notice to the employer. Then try to sell it at that 
articular point and you are going to have some problems. 
et’s have some certainty there for the workers that in fact 
\e vacation pay will be guaranteed to those workers so 
(at they have a reason for staying with that employer if 
e are talking about selling the ongoing concern. 

' As I say, having been involved in a number of these 
sues and the problems that are presented, I could go on 
yt a fairly lengthy period of time. I can get into dealing 
‘ith the specifics of individual hardship cases, but I just felt 
‘at it was important, coming from the London area, that I 
yme here to talk about the problems we have, but also to 
ipport the legislation that is being proposed, because be- 
eve you me it is needed out there and needed very badly. 





_ Mr Huget: Thank you very much for a very informa- 
ve presentation. I am particularly interested in the experi- 
ace in London. I live fairly close to London and Sarnia, 
id certainly I am aware of some of the problems you are 
<periencing there. 

~ I wonder if you could give me an indication in terms of 
| you have any idea how much is owed the workers in the 
vo examples you refer to. For example, D & C Roussy 
id Forest City Truck: In a ballpark sort of total figure in 
ms of wages, vacation pay, severance pay, is there any 
‘ay you can put a— 

_ MrRovers: No, I cannot put a ballpark figure on it. In 
ie D & C Roussy case we are talking about in excess of 
30 workers, and then what we would have to do is take a 
0k at what the eligibility rules would be based on their 
ears of service. In the case of the Forest City Truck em- 
loyees, when I gave the example of 27 years of service 
id the maximum you would get under the legislation is 


$5,000, if in fact the person was to get the amount of 
money he was entitled to as far as pay in lieu of notice and 
the severance pay and the vacation pay owed are con- 
cerned, for that particular worker it would be in excess of 
$14,000. We are talking about 52 or 53 employees in that 
enterprise. There are people, obviously, with fewer years 
of service. 

Mr Huget: I guess it would be fair to say that in all 
these cases, really you are looking at substantial amounts 
of money from a total dollar value point of view. 

Mr Rovers: Yes. 


Mr Huget: But more important, they are very much 
needed dollars by working employees and working families. 
I am particularly interested in the reference to the person 
with 27 years’ service, owed $14,000. Could you give me 
an indication of his reaction to finding himself out of work 
without any severance pay, termination or back wages that 
he was owed? 

Mr Rovers: His initial reaction—the individual, in 
talking to him—was one of surprise. The reaction of the 
individual’s wife was even greater. She just totally broke 
down, because they thought they were coming very close 
to where they were starting to take a look at the possibility 
of going into retirement. As it turns out, there is the whole 
question of the pension plan at this particular time. It now 
will have to be wound up. They do not have answers as to 
what is going to happen with that program. Then to find that 
your last week or week and a half paycheque is not there, 
that the vacation pay is not there, that the severance is not 
there and that the job is basically gone—total frustration, 
especially on the part of the wife. I think the husband in this 
case, the worker, because he is a top class diesel mechanic, 
felt there was going to be a transition for a while but that he 
would survive. But the wife had a hell of a difficulty with it. 

Mr Huget: Just one short point. Do you feel, in your 
view, that workers’ wages, particularly back wages, sever- 
ance pay and vacation pay, and the money owed working 
people for providing a service and doing a job, should at 
least be treated as being as. much of a priority as other 
creditors in society? 

Mr Rovers: It should not be given equal priority; it 
should be the number one priority. As I said earlier on, if 
you go back a number of years where the vacation pay was 
paid to workers on a weekly basis and it was the business 
community lobbying that took it away and they basically 
held it in trust, I think they have now a moral as well as a 
legal obligation to pay that vacation pay to workers. They 
are entitled to it. The wages the people have worked for— 
they were not speculating at that particular time. They 
were not investing it in order to make a profit on it. That 
was their livelihood. They are very much entitled to those 
wages, and that has to be the number one priority and not 
be tied down in a lot of bureaucracy. It ought to be gotten 
to those workers immediately, as quickly as possible. 

Mr Offer: Thank you very much, Mr Rovers, for your 
presentation. I think that all members, not only of this 
committee but certainly of the Legislature, are well aware of 
the devastation of the recession and the amount of people 
who have been so badly hurt by it. 
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With respect to your presentation, you have spoken in 
real terms about what this means in terms of dollars to 
people. The bill in its original form, as you will know, 
made directors and officers potentially personally liable 
for not only wages and vacation, but also for a determina- 
tion in severance pay, which you have already spoken 
about. The government has brought forward amendments 
which have altered this. They have altered it in this way: It 
has made directors only potentially liable for wages and 
vacation pay and has left, through the consolidated reve- 
nue fund, the taxpayers of the province liable for a portion 
of the termination and severance pay. 

I know you have many years of experience. I am won- 
dering if you can share with us your opinion, first, as to 
whether those amendments, based on your presentation, 
should have been made by the government, and second, 
should the taxpayers of this province potentially stand liable 
for severance and termination pay for employees? 


1100 

Mr Rovers: The fact that the government came along 
and made some amendments to the bill as it relates to 
some of the officers—I am not all that concerned about 
that aspect. What I am more concerned about is, let’s get 
this legislation passed at this time. If it requires the gov- 
ernment to do some further study on that area, then let’s do 
that studying six months from now, a year from now, but 
let’s not delay as far as this legislation on that issue is 
concerned. 

I think what happens is that a lot of times, and workers 
see it, you end up having some people pick on one particu- 
lar area where there might be a bit of sensitivity, and as a 
result of that the whole bill gets scrapped. I think the way 
the government has handled it is that it proposes an 
amendment. At least that way we can get the thing through 
and then we can go back and revisit that and we will have 
some time to deal with it. I think from a worker’s point of 
view it makes a hell of a lot more sense to get it done in 
that fashion, because I would not want this whole process 
to get bogged down over an issue about the directors and 
the officers of the company. I have some personal views 
on that. I think in a lot of cases the officers perhaps should 
be held responsible. But when I look at this legislation, I 
am afraid I do not want it to get bogged down on that 
basis, and I think that is what is going to happen. Politics is 
going to get in the way and workers are going to get hurt. 

Mr Offer: I recognize that you are concerned about the 
process of legislation, but the fact of the matter is that the 
legislation has been introduced. We are now in committee 
and we are listening, albeit in a shortened form, to public 
hearings this week. A couple of weeks from now we are 
going to be talking about clause-by-clause. So this is the time. 

We are not talking about federal legislation, which we 
have no control over, or the priorities that wages, severance 
and termination pay may have in bankruptcy. We do not 
have any ability to change that; that is federal legislation. 
We are here now, and what I would like to obtain from you 
is your opinion whether the government should have intro- 
duced those amendments to the bill. 


Mr Rovers: As I say, I do not have any problem w 
them introducing those amendments, because quite franl) 
I think if you are involved in some of the politics, t 
thing is just going to get bogged down and we are; 
going to deal with it. 

Let me give it to you from the point of view o. 


worker I was talking to the other day, that it is rea, 
amazing that we can have governments, through poliel 
end up having impact on industry and as a result of t; 
they end up closing. I cannot get at anybody, but if I; 
walking down the street and somebody punches me in‘: 
nose, I can eventually go to a crime compensation boi: 
and get some form of compensation. He is very frustraty, 
“My industry,” he says, related to the trucking indust; 
“has been closed because of federal policy. Thank God :: 
provincial government is going to at least take a look 
trying to help us with it.” 

That is the way the workers look at it out there. Tt 
do not look at it about all of the idiosyncrasies of ft 
legislation, but they do recognize that if the whole iss: 
you raised about the officers and whether or not tty 
should be liable stays there, it is just going to get boge! 
down. Take that issue away, deal with it at some oft 
time, and get this bill passed. Yes, it is going to cost’: 
government some money at this time, but the governmit 
ought to be there to help people. 


Mrs Witmer: Thank you very much, Mr Rovers. Ii 
obvious you are very concerned for the employees w: 
have suffered job loss and not been compensated. You jt 
mentioned that the government ought to be supportiz 
these people. I think it is important that we differentiate't 
is not the government; it is the taxpayers in Ontario w) 
will be funding this program. I think one of the reasons»? 
have to carefully examine this bill is to make sure that»: 
do not overburden those taxpayers and that those peo): 
fully understand what is taking place. 

I heard you say that people were requiring more thi 
the $5,000 limit that this fund is going to provide. If y1 
had a chance to put in an amount, what would the ma- 
mum be? Do you think $5,000 is enough, or should ts 
government be looking at a larger amount? | 


Mr Rovers: I think they should be looking at a lary’ 
amount based on people who have a great many years’: 
service. | 

Mrs Witmer: What would the amount be? 

Mr Rovers: The formula is already in the act bas! 
on what a person would get based on pay in lieu of not’ 
as well as the severance pay. They should be taking a Ic: 
at that amount of money. 

Mrs Witmer: Are you saying that if they are ow! 
$14,000, that should be considered? 

Mr Rovers: If they are owed $14,000, that should ’ 
considered. I think the employment standards officer in } 
investigation should be in a position to make certain r 
ommendations, should have the authority to make the ri 
ommendations. If there is anything the least bit suspicio’ 
I think the government should turn around and take le) 
action against companies who play games, such as Wy 
example I have just given you with GRW Industries wh: 
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hey play the game to try and get around the legislation and 
\Itimately try to get the taxpayer to be the responsible party. I 
‘hink the government should take action and prosecute 
‘hose employers; in fact, go after assets. 


Mrs Witmer: So I do hear you saying the $5,000 
faximum is not enough and is something you would like 
‘0 see changed in the future. 
| We have talked about the funding, and right now it is 
veing funded through the consolidated revenue fund. 
Nould you support a payroll tax? 


_ MrRovers: Yes. 


| Mrs Witmer: Okay. The third question I have, and 
he last one: Business in this province is telling us that 
egislation such as Bill 70 is having an impact, that it is 
tightening business away from the province, and that as a 
esult some jobs are not being created, that there is not the 
lame incentive to move to Ontario. Do you sense this is 
iappening? Do you sense this is real? 


| Mr Rovers: I think with every piece of legislation that 
ias come down in the last 10 years, businesses have told 
is they do not like it, that it is scaring business away, that 
hey cannot operate in that environment. There is a lot of 
learmongering going on out there. 

' T think employers can live with the legislation and will 
earn to live with the legislation, at least employers who 
ilan on acting responsibly. The fly-by-night operators who 
‘re in it for the short run and maximizing of profit are 
‘lways going to be complaining, but we have worked in 
jur union with a lot of employers where employees will 
‘et severance pay far in excess of this. This has been 
vorked out well in advance. Early retirement options ‘are 
vailable for people, severance pay is available for people, 
\Otice pay is available for people, and counselling for people 
eaving. We have been able to work those things out. There 
tea lot of employers out there who are willing to work those 
hings out with their workers and have no difficulty with it. 

_ [hear almost on a daily basis from employers about all 
he fearmongering that is going on out there. I would be very 
‘uspicious about the fearmongering going on out there 
vhether they are really in it for the long haul or whether they 
‘re just out there because they want to maximize profit. 
The Vice-Chair: I would like to thank you for your 
resentation. I am sorry, Ms Murdock, but we are out of 
ime and we are over again. So thank you once again, and I 
now that you will be watching quite intently as things go on. 


‘10 





CANADIAN MANUFACTURERS’ ASSOCIATION 


' The Vice-Chair: The next presenter we have is the 
vanadian Manufacturers’ Association. Could you please 
ome forward and for the sake of Hansard identify your- 
elves. 


Mr Nykanen: Good morning, Mr Chairman and other 
nembers of the standing committee on resources develop- 
nent. My name is Paul Nykanen and I am the vice-president 
f the Canadian Manufacturers’ Association—Ontario. To 
ny right is Jan Wade, vice-president of human resources 
vith CCL Industries Inc and chair of the CMA human 





resources committee. To my left is Ian Howcroft, em- 
ployee relations policy adviser with CMA Ontario. 

We appreciate the opportunity to present our views and 
concerns on Bill 70, the employee wage protection program. 
Before we present our position in regard to the bill, I 
would like to make a few comments about the Canadian 
Manufacturers’ Association. The CMA represents a broad 
spectrum of manufacturers, covering all sectors of manu- 
facturing, which are geographically located throughout the 
country. Two thirds of our members are located in Ontario 
and represent 70% of our manufacturing output. Our member 
companies range from small manufacturing firms to large 
multinational corporations. However, the majority of our 
member companies have fewer than 100 employees. The 
Canadian Manufacturers’ Association is currently celebrating 
its 120th anniversary. 

The CMA is involved in many Ontario government 
initiatives at the present time, including, to name a few, the 
environmental bill of rights; the Fair Tax Commission; re- 
view of the Ontario Labour Relations Act; employment 
equity; pay equity; the review of the Employment Stan- 
dards Act, including termination pay, severance pay, mini- 
mum wage, technological change, employee share 
ownership and the employee wage protection program. 
The government has a very heavy legislative agenda and 
all attempts must be made to reduce rather than increase 
the already onerous regulatory burden. 

With regard to the employee wage protection fund, I 
would like to state first that the CMA supports the concept 
or intent of protecting employee wages. Employees who 
have worked for and have earned their wages have a right 
to these moneys. However, the extent of this right must be 
balanced against the greater right of society. All problems 
cannot be corrected through legislation. In fact, legislation 
without a thorough analysis of the economic impact on 
Ontario can exacerbate the problems we currently face. 

Ontario must become more competitive if it is going to 
succeed in the global marketplace. If we do not succeed, 
Ontario’s standard of living will decline, more jobs will be 
lost and we will not be able to afford the generous social 
programs that currently exist, let alone be able to afford 
new programs. 

Because Ontario is already overlegislated, overregulated 
and highly taxed compared to competitive jurisdictions, 
our government must prioritize its initiatives. Unless there 
is a balance between well-intentioned social legislation 
and a competitive business environment to support the 
programs, legislation will do more harm than good for 
those citizens whom the programs were meant to assist. 

Jan Wade will now speak to some of the specifics of 
the employee wage protection program. 


Ms Wade: To start with, it is essential that the provin- 
cial government work closely with the federal government 
now that the federal government has announced its inten- 
tion to increase protection for wage earners in its reform of 
the Bankruptcy Act. All systems or programs should work 
in tandem to avoid duplication or unnecessary and expensive 
bureaucratic and administrative delays. I think we all agree 
that resources, whether they be government or industry, 
are limited at this time and must be used as effectively and 
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efficiently as possible. Canada’s competitive position is 
hindered every time non-uniform or inconsistent legisla- 
tion is introduced. 

Although the government has stated that funding for 
the wage protection program will come from the consoli- 
dated revenue fund, we want to reiterate the importance 
that no employer tax or payroll tax be established to fund 
the program in the future. To do so would be detrimental to 
the economy of Ontario by making it even less competi- 
tive, resulting in fewer jobs for Ontario workers. Almost 
all jurisdictions with which we compete offer a far more 
competitive tax environment. 

Further, although we support the program being fi- 
nanced from the consolidated revenue fund, we do not 
endorse the increased deficit to do this. Rather, the govern- 
ment must prioritize its initiatives and programs to deter- 
mine which will be funded and which will not. Again, this 
emphasizes the importance of conducting a proper cost 
and benefit impact analysis, as Ontario cannot afford to 
finance all government goals and initiatives. 

We emphasize this aspect on funding because of a 
comment made by Minister Mackenzie in his July 18, 1991, 
letter to the CMA. He stated: “The employee wage protec- 
tion program will be financed through the consolidated 
revenue fund. The Treasurer has announced that there will 
be no new payroll tax for the first eighteen months of the 
program.” At no time in the future should the government 
introduce an employer or payroll tax to fund this program. 

The government must limit the coverage to wages and 
vacation pay and exclude termination and severance pay 
from the wage protection program. Job losses should allow 
employees recourse to the wage protection program for 
unpaid wages and vacation pay, within limits. Employees 
could then avail themselves of unemployment insurance 
benefits. 

With regard to the coverage, the CMA’s position is that 
it should only protect wages for two weeks or two pay 
periods, whichever is shorter. If an employee wishes to 
work for a longer period without being paid, he or she 
does so knowing that he or she may not receive additional 
wages. The employee voluntarily assumes such a risk, and 
therefore that period should not be protected by the wage 
protection program. The $5,000 limit is too generous and 
should be reduced as there is a risk that thousands of addi- 
tional jobs would be lost permanently because of the high 
cost of doing business in Ontario. 

lan Howcroft will finish the formal presentation. 


Mr Howcroft: I would like to state that we were 
pleased to see that the officers’ liability was removed from 
the original version of Bill 70 and that the directors’ liabil- 
ity was also limited. However, we feel that directors’ lia- 
bility should be removed from the employee wage 
protection program entirely. 

Companies that are facing financial disaster need com- 
petent and qualified directors with the requisite experience 
to perhaps salvage the enterprise. Providing for directors’ 
liability creates a major disincentive to attracting qualified 
people to these positions. The government should do all it 
can to encourage such persons to assume the role of director 
and to turn the enterprise around and make it a viable and 


profitable business. The only solution to closures, layot 
and unemployment in general is a public policy environme; 
that encourages investment in machinery and equipmer 
which in turn retains and creates jobs in Ontario. Director 
insurance not only adds a significant additional cost ; 
doing business in Ontario but is unaffordable or unavai) 
able for marginal companies. | 

To conclude, the CMA recognizes the importance 
employees’ rights or entitlement to earned wages. We cz 
support the government’s objective in pursuing this go: 
with our aforementioned caveats and concerns. Given curre; 
economic realities, the government must ensure that ¢ 
legislative and policy initiatives pass the competitive impai 
test. If a policy will do more harm or be detrimental to tl) 
province’s competitive position, it should not be impl! 
mented. This will require the government to do more bac!’ 
ground studies and have more proper and meaningf, 
consultations. 

It is hoped that these comments will help the committi 
in preparing its report. Major improvements were mad: 
but there is still room for more. 

We would be pleased to answer any questions the con’ 
mittee has on our comments or any other related matte 
Thank you for your attention and for allowing us to mal 
this presentation. | 


Mrs Witmer: Thank you very much for your vei. 
informative presentation. I hear you say that you support tl 
concept of wages. What is your opinion then on the rest: 
the package? I did not hear you supporting vacation pi 
either. 
Mr Howcroft: No. Wages and vacation pay should I 
covered by the wage protection program. Termination pi! 
and severance pay should not be covered. | 

Mrs Witmer: Could you just tell us why? | 

Mr Howcroft: Just because of the current econom: 
climate. There is only so much we can afford, recognizir 
that employees who have worked for a period of tin 
should have their wages protected to those limits, but the: 








is just no way we can afford to cover termination at 
severance pay. That is too exorbitant a cost right no 
especially given the current economic situation. 


Mrs Witmer: You also mention that you felt tl 
$5,000 maximum was too high. Obviously, if you we 
only to cover vacation and wages, that certainly would n. 
be necessary. What figure would you be looking at? | 


Mr Howcroft: With regard to wages, we have su 
gested that it be for two weeks or two pay periods, whichev. 
is shorter. If someone wants to work longer than that, |) 
voluntarily assumes the risk. They recognize that they a. 
not being paid, the enterprise may or may not be succes 
ful and therefore they do that with full knowledge. Ther’ 
fore, wages should only be covered for the first two wee) 
and then after that they can make up their own min’ 
whether or not they want to continue with that employer. | 


Mrs Witmer: So rather than setting a maximum sul 
as $2,000 or $3,000, you would base it on the two weeks.’ 


Mr Howcroft: For the wages, yes. 


| 
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| Mrs Witmer: What about the harmonization with the 
tderal government? How do you believe the province 
nould proceed as far as the introduction of Bill 70 is 
oncerned? Should they do it alone before the federal govern- 
\ent passes their legislation? What is your opinion on this? 


Mr Howcroft: We would like to see as much harmo- 
ization as possible. If that means delaying it for a time, 
iat should be done, just to make sure that the two systems 
ill mesh together as closely as possible. As we stated, to 
ave duplication or unnecessary bureaucracy is going to be 
‘waste of limited resources. Therefore, all should be done 
) make sure that the two systems do mesh together. I 
now there have been conversations between the Ministry 
f Labour and the federal government. Those should con- 
nue and that should be the determining factor: if the two 
ystems can work together. That should be the timetable, 
at an artificial legislative agenda. 

120 | 
Mr Offer: Thank you for your presentation. On page 
‘you talk about totally removing directors’ liability. As 
ich that would shift all potential liability to the consoli- 
ated revenue fund, which would of course be the taxpay- 
's of the province, and I think in fairness what you have 
ud is you want that to be limited. One of the things I have 
en under the legislation is that all directors of a particular 
>mpany seem to be grouped together. I do not believe that 
_always the case; there are directors who have more of a 
ontrol of an interest in companies and in their day-to-day 
deration than others. 

Do you believe, which is not in this legislation, that 
iere should be some right of directors to argue before a 
dard or whatever that they in their capacity have exer- 
sed, for instance, a standard of reasonable care which 
‘ould exempt them from liability? I know that somewhat 
ves against what you have stated, because you have 
anted all directors to be totally exempt. In the event that 
9€s not come about, do you feel there should at least be a 
fovision in the legislation which gives directors of a com- 
any who may be potentially liable in a personal sense for 
great deal of money the opportunity to say, “I have in my 
ile as director exhibited a sense of reasonable care and for 
\¢ I would ask for exemption”? Do you believe that at the 
2ty least should be found in the legislation? 


_ Ms Wade: Certainly our first stance is that we would 
ke all directors to be exempt. The reason for that is that it 
2comes increasingly difficult to encourage directors to 
yme to the board with this type of onerous legislation, so 
sttainly that is the preference. I think the problem you 
ave—although I suppose if it had to go through the way it 
id it would be nice to have some recourse—is how you 
stablish to what level the director had knowledge and so 
n. I think we could get into a real quagmire, and that is 
hy we feel very strongly that the directors’ liability has to 
2 removed. 


_ Mr Howcroft: It would also increase the bureaucracy 
‘someone had to determine whether reasonable care or due 
‘ligence was exercised by an individual director in each case. 
0 avoid that we are strongly advising that all directors’ 


ability be removed from Bill 70. 








Mr Offer: Part of the legislation speaks to the regula- 
tion-making power. It says the ministry would be able to 
prescribe other payments that are wages for purposes of this 
legislation and also provide for increases in the amount of 
compensation which the program can pay, and this is 
stated to be regulatory power. Is it your position that this is 
fine as regulatory or should it be through the legislative 
channels—in other words, able to go through the Legislature 
and have the ability for public input and comment? 


Mr Howcroft: Probably through the Legislature, 
given the impact you could have, because costs could sky- 
rocket if it is just left to regulation to be passed without 
proper public debate. 


Ms S. Murdock: Just a point on the directors’ liability 
again: Jan, you said the liability of the directors is too 
onerous under Bill 70, and I am wondering how you see it 
as different under the present liability that directors have 
under the Ontario Business Corporations Act in terms of your 
argument being that it is going to be much more difficult to 
attract directors to sit on boards because of this onus they 
will have under Bill 70. What I am saying is that under the 
OBCA they presently have that liability, so attracting them 
is not a problem. 


Ms Wade: I guess my understanding of the act puts 
the directors’ liability here—certainly more onerous, easier 
access—and the people whom we have talked to in the 
business world certainly perceive it as being far more 
onerous than it is today. I do not pretend to be an expert on 
the act but certainly it is perceived as being more onerous. 
To that extent we see that people coming to the board are 
going to have second thoughts and it is going to limit the 
people we can attract. Attracting people to the board of 
directors now becomes increasingly difficult. As every 
company is consolidating and trying to compete, there is a 
time element, there are a wide variety of elements, and this 
adds to it. 


Ms S. Murdock: Prior to becoming an MPP I sat on 
boards as well and had directors’ liability insurance, de- 
pending on which board it was, of course, and how much 
money they had, but the thing was that there is such a thing 
as directors’ liability insurance and that would cover them 
under this. 


Ms Wade: It does and I think what we would see with 
this type of legislation in lieu of or as an add-on to the 
current legislation is that the cost of that liability insurance 
would probably increase very dramatically. Particularly for 
the smaller companies it would be very difficult to continue. 


Mr Howcroft: Marginal companies that are already 
having a difficult time carrying on business are going to 
have to add the cost of insurance for the directors. That 
could be just another added cost for doing business in 
Ontario and could force them over the edge. 


Ms S. Murdock: If the liability under the Ontario 
Business Corporations Act was different, then I would agree 
with you partially, but my understanding is that it is not and 
therefore there is no additional liability other than what is 
already asked for under OBCA. I have no further questions. 
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Mrs Witmer: I have one additional question. You 
mentioned here that Ontario is already overlegislated, 
overtaxed and overregulated. Bill 70 I believe has had a 
serious economic impact on business in this province. I 
have seen it in my own jurisdiction of Waterloo. I know of 
at least two businesses that decided not to expand because 
of the danger of legislation such as this and the impact it 
might have. I would like to hear from you of examples of 
things that you know businesses have done because of the 
potential impact of Bill 70. 

Mr Nykanen: I think it falls into the same category as 
a lot of the other legislative initiatives we made reference 
to. If we take a look at manufacturing in Ontario, we have 
been in a recession since May 19839, so it has been a long, 
tough row. The other factors that have impacted on it, of 
course, are that we are now subjected to a tremendous 
number of aggressive global competitors and there has 
been an ongoing restructuring on a global basis. 

One must recognize that manufacturing plants are 
fairly mobile. If you take corporations that have Canadian 
operations, and with the recession on a worldwide basis, if 
you have excess plant capacity in other jurisdictions where 
the costs are less or it is a lot easier doing business than in 
our province, decisions are going to be taken to either shut 
down or not expand or create additional investment in that 
particular location. So the impact of this, along with the 
cumulative effect of all the other initiatives, has a severe 
impact on our ability to compete. That relates directly to 
closures, layoffs and unemployment and causes Ontario 
the problems we are in right now. 
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Ms Wade: If I could just speak a little from some 
personal experience, certainly I would agree with Paul that 
we are seeing businesses, as you have said, move out. The 
almost bigger concern, I think, is the lack of expansion and 
new business not coming into Ontario. Just within my 
company alone in the last year, we have closed our oldest 
plant in Toronto and moved business to other facilities 
both in Toronto and in the United States. 

We see all our customers looking at their business, 
rationalizing their finance, trying to utilize their assets as 
well as they can. With the trade agreement, we are seeing 
that plants in the US have additional capacity and are able 
to supply the Canadian market with product. We have seen 
that happen just in our existing Toronto facilities where 
customers are pulling business out and taking it back into 
their US plants because it is cost-effective. They too are 
looking at rationalization and they get better utilization all 
around, and it is ongoing. 

As we sat through the part of the presentation before us, 
there was the comment that we have had a lot of legislation 
before and employers will get used to it. Well, now is not 
before, and the times have changed. Between the global- 
ization and the tremendous competition we are seeing from 
the south, I do not think we can compare with five years 
ago or 10 years ago. We are living in a different world. 


Mrs Witmer: I appreciate that comment. Thank you 
very much. 


Mr Howcroft: Also, the previous presenter said em 
ployers were fearmongering. Since May 1989, approx; 


mately 250,000 jobs have been lost in the manufacturin 


sector. That is a fact. That is not fearmongering. 
Mrs Witmer: I am finished. | 
Mr Huget: Thank you very much for appearing th’ 


morning and providing a very good presentation. Would 
be safe in assuming that you support the principle of wag 
protection? Would you agree to that? 

Mr Nykanen: Yes. | 

Mr Huget: In page 2 of your proposal you say hy 
“Employees who have worked for and have earned the 


wages have a right to these moneys.” Then you go on t 
say: “However, the extent of this right must be balance! 


| 


| 


{ 


against the greater right of society.” Could you explain t) 


me what that greater right might be? i 


Mr Nykanen: The funding, of course, relates back t 


| 
the general fund and if there is unlimited access to larg 
amounts of money, the responsibility for this is going 1 
rest on the citizens of Ontario who are paying taxes. It he 
to come from someplace. That is one impact as far as th’ 
impact on society is concerned. | 

The other thing is that with the additional cost compe, 
nents, as J mentioned earlier, we have significantly high 
taxes than our competing jurisdictions, this is going to ad| 
another cost component to doing business within Ontaric 
which in turn is going to cause a reduction in investi 
and that is going to cause a further loss of jobs. That has: 
greater impact on society than what we are dealing wil 
here, so we are saying there should be a balance betwee. 
the wage protection fund and the other impacts. In oth« 
words, all legislation, before it is actually put into effec) 
should be subjected to a competitive cost-and-benefit ana, 
ysis to understand fully the implications as a whole. | 





Mr Huget: Are you aware of how much of a burde) 
on our current society people are forced to place on tt) 
economic part of our province by having to still stay aliv 
and not be able to collect money owed to them in bac; 
wages, Severance pay, vacation pay or termination notices! 
Would you agree there is some burden on society at th; 
point because these people cannot collect money? 


Mr Nykanen: There is a tremendous burden on a 
citizens during these recessionary times. Certainly ‘a 
would agree we are facing a difficult situation right now ar 
many citizens in Ontario are suffering, as are businesse} 
Profits are down, investment is down, consumer demand ° 


i 
| 


down; these are all direct impacts on society. 


Mr Howcroft: The Ministry of Labour’s own estimati 
are $175 million. That money has to come from somewhe: 
and you cannot keep having an escalating deficit and sti 
go on indefinitely. Where would you suggest the $17, 
million come from—existing programs that are supportir. 
people on community and social services? It is limited. Ww 
support the principle, but there have to be limits. 


Mr Huget: Would you say that— 


_ The Vice-Chair: Excuse me, Mr Huget. We are out ( 
time and I do not want to— | 
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| Mr Huget: I apologize, Mr Chair. I thought we had 
jore time. 
) The Vice-Chair: No. We are gradually getting longer 
d longer. I wish to thank Ian for coming and bringing the 
cerns of the Canadian Manufacturers’ Asscciation. It 
‘ill help us in our deliberations over the next few weeks 
‘hen we are dealing with this bill. Thank you very much 
r your presentation. 


MORE JOBS COALITION 

_ The Vice-Chair: I will ask the More Jobs Coalition to 
jease come forward and introduce yourselves for the benefit 
| Hansard and those of us on the committee. One of the 
lings I would ask, not only the presenters but some of us on 
ie committee—we do get a little lax—could you please 
« forward and speak into the mikes? Some of us have a 
indency to lean back on the chairs and it makes it very 
ficult for Hansard. 


_ Mr Kerry: As chairman of the More Jobs Coalition, 
are very pleased to have the opportunity to meet before 
Du today to discuss Bill 70 and the need to create a receptive 

ate in Ontario for job creation. My name is Dale Kerry. I 
a vice-president of human resources of Jannock Ltd, and 
am joined today by three of my colleagues on the com- 
ittee. On my extreme left, Susan Tanenbaum, who is 
les manager of Locpipe Ltd, located in Whitby. To my 
mediate left is Mr Cal Balcom, manager of human re- 
vurces at Snap-On Tools in Mississauga, and to my right 
fe Graydon McNair, manager of human resources of Drug 
‘ading Co of Scarborough. 

The More Jobs Coalition was formed in May 1991 
ith the objective of providing the government of Ontario 
ith constructive input from employers on Bill 70 and on 
tential changes to the Ontario Labour Relations Act and 
e Employment Standards Act. We are very concerned 
at changes to Ontario’s workplace laws could seriously 
idermine the province’s ability to maintain existing jobs 
ie to create new employment opportunities. 

_ The More Jobs Coalition is comprised at present of 
Mp ximately 30 small, medium and large-size companies 
cated throughout Ontario. Our companies represent ap- 
‘oximately 50,000 jobs and cover virtually all of the em- 
oyment sectors in the province. 

Canada and Ontario are experiencing profound eco- 
omic restructuring as a result of global economic 
ianges. The restructuring of Ontario’s economy and its 
dustry base has been increased by the depth and the 
verity of the recession. During the 1982 recession, many 
the job losses were temporary. Unfortunately, many of 
ie job losses, in fact the majority of the jobs lost in the 
lent recessionary period, will never be restored. 

- Our coalition is very concerned that this trend is going 
lead to permanent long-term levels of unemployment, 
id we believe if the crisis is not addressed immediately 
e quality of life enjoyed by the residents of Ontario will 
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_ We believe the government of Ontario must act quickly 
2fore more jobs are lost. Our coalition believes it is im- 
erative that employers, employees and the government 


co-operate to ensure that Ontario maintains a receptive cli- 
mate for preserving existing jobs and for creating new 
employment opportunities. 

The coalition is concerned that initiatives that would 
dramatically impact the employer-employee relationship in 
the province could undermine our ability to compete inter- 
nationally as well as our ability to preserve jobs in Ontario 
and continue to contribute to Ontario’s high quality of life. 

The coalition is comprised of companies that are com- 
mitted to a future in Ontario. We are not voting with our 
feet. We are not moving to other jurisdictions. However, 
many of our customers are, and some are being forced to 
close. If the trend continues, many more companies may 
be forced to close or reduce their operations. 

We are therefore appealing to the government of Ontario 
immediately to undertake policy initiatives which strive to 
create an environment which encourages job creation instead 


- of designing ad hoc solutions to manage plant closures and 


economic decline. 

The More Jobs Coalition supports the concept of a 
wage protection fund. We recognize the need to protect the 
wages that have been earned by workers. 

We do have a number of serious concerns, however, 
about the employee wage protection fund as proposed in 
Bill 70, and we believe there are some issues that have 
been ignored or left undefined in the bill. We would like to 
see these issues resolved by your committee prior to the 
implementation of Bill 70. 

The issues of concern which we discuss in more detail 
in our formal submission include the uncertainty that is 
created by the use of retroactivity, the somewhat vague 
definition of the term “wage,” the ability to increase the 
level of compensation covered by the wage protection 
fund through regulation rather than through legislation, 
and the lack of a long-term funding mechanism to support 
the wage protection fund. 

Our coalition’s biggest concern, however, revolves 
around the restrictive and very limited consultation process 
which led to the development of this bill in the first place. 

When the bill was introduced, its extreme nature relative 
to significantly increased manager liability and its retro- 
activity sent shock waves through the business and finan- 
cial communities. The introduction of the legislation in its 
initial form without extensive consultation has undermined 
business and investor confidence in Ontario. 

Our coalition is very concerned that the government 
may be planning to undertake other labour policy initia- 
tives in a similar fractious and confrontational fashion. We 
do not see a limited consultation process coupled with a 
confrontational debate and legislative change after legisla- 
tion is introduced as an effective approach to improving 


~ employer-employee relations. 


Before initiating any changes to other labour legislation, 
our coalition will call upon the Premier and the Minister of 
Labour to undertake a comprehensive and meaningful con- 
sultation process. We believe the process should be province- 
wide and should seek input from all regions of Ontario. 

Changes to Ontario’s employee-employer relations will 
have a profound effect on Ontario’s economic and social 
health through the turn of the century. We would urge you: 
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to proceed with the utmost caution to ensure that our em- 
ployees and their children do not suffer due to the mistakes 
made today. 

To ensure that future changes to employer-employee 
laws recognize the needs and concerns of all of the stake- 
holders, our coalition proposed the creation of functional 
longer-term working groups to be put in place to ensure a 
wide-range consultation on potential changes to the labour 
legislation in Ontario. We believe that such working 
groups could play a required role of understanding and 
identifying needs before proposing solutions. 

Recently, many organizations have put forward pro- 
posed solutions in the field of employer-employee relations. 
However, the More Jobs Coalition is very concerned that 
these proposed solutions have been put forward before the 
needs and the problems have been clearly identified. With- 
out first identifying the problems, how can we co-operate 
to find viable and beneficial solutions? 

Our coalition believes that the examination of specific 
reform initiatives at this time is premature. We believe that 
this comprehensive consultation process to identify needs 
and problems should be linked with government initiatives 
to develop strategies for specific industry sectors. 

The More Jobs Coalition is very interested in ensuring 
that the ad hoc approach to consultation, which led to the 
development of Bill 70, is not repeated in other labour 
legislation. The risks are simply too great. 

In conclusion, I would like to say that you, as legislators, 
have the power to ensure that an environment receptive to 
job creation is created in Ontario. We would call upon your 
committee to send a strong message to the Minister of 
Labour and to the Premier that future initiatives must be 
designed to create jobs and to lessen the burden on the 
unemployed, and we seek your support in this endeavour. 

We also ask your committee to send a strong message 
to the Minister of Labour that a comprehensive consulta- 
tion process is required before future labour legislation be 
introduced. 

Thank you very much for your time and for the oppor- 
tunity to address you. 


Mrs Witmer: Thank you very much for your presen- 
tation. I am really quite intrigued by the proposal that you 
have just discussed regarding consultation. I would cer- 
tainly agree with you. There needs to be a comprehensive 
consultation process. Unfortunately, it was not done with 
Bill 70 and, as a result, the legislation was badly flawed 
because all of the partners were not considered and the 
views listened to. 

When you talk about that, who do you see selecting the 
participants? Do you see the Ontario Ministry of Labour, 
government, selecting the participants in these types of 
working groups? Would they be regional? How do you see 
that structured? 

Personally, I think it is an excellent idea because I 
think there needs to be much more ongoing dialogue. This 
morning we have listened to two points of view and I can 
see there is a basic lack of understanding among people in 
this province, depending on whether you are the employer 
or the employee. I think we need to start looking at how 


can we reach a compromise. But how do you see thes 
being set up, on what type of a basis? | 

Mr Kerry: Most labour relations, most employe¢ 
employer relations in the province are conducted in a pe; 
fectly amicable fashion. The 1% or 2% that is not amie 
gets into the press. The 1% or 2% that is not amicable 
why the lawyers get hired. But provided that the goverr’ 
ment of the day genuinely wanted a balanced and realisti 
view of the ongoing practices of labour and employee 
management relations and wanted an honest and balance: 
analysis of areas of efficiency and areas requiring chang( 
I do not think the government would have any difficult 
finding all sorts of people of quite good will who would b 
quite prepared to bring their knowledge to the sort of inpv 
that I suspect would be beneficial to legislators. 

I think we would have no difficulty with the goverr 
ment making the choice. However, I would say that if yo’ 
start from the perspective that one or another group is no 
genuine or is evil or is something else, then I think you ar 
going to end up with an ineffective committee. 
1150 

Mrs Witmer: Well, if we take a look at the upcomin 
labour law reforms that are being proposed, how woul: 
you suggest that this be dealt with in order that all opinion’ 
be listened to and considered and heard? What type c 
consultation process? 


Mr Kerry: The process to date has been virtually ir 
visible. A few members of the union movement and a fey 
lawyers representing management. 


| 
Mrs Witmer: That is right. Three and three. 


Mr Kerry: Yes. That was not a very good proces: 
and I would like to say why I believe that. The labou: 
lawyers on the committee are all fine people, but they d/ 
not represent management. They are not, as these peopl’ 
are, trying to run businesses day to day. They see a sma) 
fraction of labour relations when there is an arbitratior. 
when there is a strike, when there is something requirin’ 
the process of law, which is a very seldom thing. 

I would think one of the things to consider would be t 
have representatives at the shop floor level. They may nc: 
have a whole lot of legal knowledge, but they certainly knov| 
how business works. They know how people interact i’ 
business settings, and they know the sorts of things the 
create good and bad kinds of situations. So I would sugges’ 
as a first step, that we look at the people who are actual! 
doing this work day-to-day right at the shop-floor level. 
think we would gain from that a much better appreciatio. 
of what the true situation is. 


Mrs Witmer: Would you like to see a draft documer. 
originally that you could respond to before any forme 
legislation is introduced? ) 


Mr Balcom: I think so. Obviously there have been 
lot of, I guess, perhaps even rumours around about poten 
tial labour reform, and not to really go down that roac 
because I think it is a waste of time at this point. Bu’ 
certainly we would like to look at a draft document anv 


then sit down and begin the process that Dale has outlined: 


4 
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| Mr Offer: Thank you for your presentation. You cov- 
red a number of points in the brief presented. I know it 
nticipates the movement of government amendments and 
‘think your position is quite clear that those amendments, 
§ previously announced, must be moved and in fact ac- 
2pted, as well as some other things that have not yet been 
ddressed. 

_ I note that you have spoken about needing assurances 
om Labour and Treasury that a new payroll tax will not be 
reated. Those questions in fact were asked yesterday. Those 
ssurances were not received, so I think this is put aside. 

' During this first morning of hearings, we have heard a 
fide variety of opinion on this legislation principle and 
ertain aspects of it. I think that goes to make the case that 
tere are many people who are concerned with aspects of 
1e legislation and want to share their thoughts and opinions 
vith us. Certainly we thank you for taking the time to do so. 

Under the legislation, I would just like to get your 

sought, because it is clear that the principle of wage pro- 
‘ction is accepted in this brief, but the legislation goes 
irther. It is something I have been grappling with in terms 
f the legislation. The wages and vacation pay are poten- 
ally received through directors. There is a liability to di- 
2ctors for wages and vacation pay. But, in addition, under 
ae legislation, workers may also have their severance and 
rmination pay, or part of it, paid for by the taxpayers of 
1e province, because that is where it is now paid. It is paid 
ut of the consolidated revenue fund, and that is what we 
re left with here. We have no assurances from the minis- 
sr that it will or will not be changed. 
__ In fairness. I think there is a principle that we have to 
ome to grips with in this area, and that is whether this 
sgislation should potentially foist an obligation on the tax- 
ayers of the province to pay a portion of termination and 
everance pay. No matter how right that may sound, we 
ave to ask in principle: Is that what this legislation should 
0? Should this legislation be not labour legislation but 
ocial legislation? I am wondering if you can share with us 
ny opinion you have on that issue. 

I have a second point actually if I might, while you are 
ainking about that, with respect to the directors’ liability: 
Jo you see that this may be an impediment to people 
greeing to be directors of companies? We know there are 
irectors of companies who share, who come from other 

ountries. They stand on boards of directors, they may not 
ake a day-to-day operation, but they provide a certain 
xpertise, they provide a certain enhanced competitive- 
ess. My second question on that basis is: Do you see that 
nis legislation may provide a barrier to those people 
tanding as directors for companies in this province? 


Mr Balcom: Perhaps we can divide this up. On the 
rectors’ part of it, I am not sure I am the best resource. 
‘ethaps Dale can answer. We have had the opportunity on 
itting in on pretty well all the presentations this morning. 
Vhere I as an individual would disagree with the CMA— 
hey made the comment that they did not want to see a 
ayroll tax, and certainly we do not want to see a payroll 
ax either—I am very concerned when you talk about gen- 
ral funding. To sit here and say, “Let’s not have a payroll 
ax, but it is okay for the taxpayers to foot the bill,” I have 


a deep concern about that also. Again, perhaps in your 
roundabout way of getting to the question, I think you did 
make the statement about an unlimited liability. Obviously 
we are very concerned about that, deeply concerned. In 
Dale’s remarks we are not against the idea of wage protec- 
tion and vacation protection. I guess it really comes down 
to what we as a province can afford versus what we would 
like to extend to all the taxpayers or to all Ontarians. We 
would love to see it go well beyond that. Obviously we 
cannot afford that at this point. That is pretty well where 
we would be coming from. 


Mr Kerry: There is perhaps a small side point to be 
made, on which I am expressing no particular point of 
view except to say that it would seem to me your commit- 
tee should grapple with the question of whether legislation 
is confined to the payment of wages earned, which would 
include wages for time spent on the job and vacation pay 
and so on, and/or whether it should expand from that defi- 
nition to the payment of things not earned but sitting there 
as entitlement in law under certain eventualities. For ex- 
ample, severance pay and notice are not moneys that have 
been earned, in my definition of the word. Do you see the 
distinction? I am not too sure how the committee should 
deal with that, but I think it is a distinction that has some 
bearing upon the strategical thrust of your bill. 


1200 


Mr McNair: I think there is one other thing that 
should be brought out. If we had had the consultation pro- 
cess, a lot of these questions and a lot of this time would 
not be spent now because it would have been resolved 
long before it got to this point. So I think we are just going 
back to the same thing. We need the consultation process. 
It has got to be part of the system. No matter what govern- 
ment is in power, we need that consultation process. 


Mr Kerry: Can I try and answer your second question, 
Mr Offer? 


Mr Offer: Sure. 


Mr Kerry: It is our belief that, yes, this sort of legisla- 
tion, while not necessarily in and of itself creating a prob- 
lem or not creating a problem, is part of a larger 
framework of legislation. To the degree that a director is 
singled out as being liable under certain eventualities, then 
yes, it is very much of a deterrent. 

As an example of that, I can use the concept of director 
liability under environmental law. Our directors are very 
concerned. They have responsibilities in law to exercise, 
and I have forgotten the words, but certain standards of 
care and caution and due diligence and things like that, and 
they ask very nasty questions of people like me about 
whether we can assure them as directors that we are abid- 
ing by good environmental practices. But I think we all 
have to work to these kinds of high standards, and when 
the director is singled out, he says, because I think busi- 
ness operates as much on perception as it does on fact: 
“What’s going on here? Why I am being singled out for a 
particular thing here? I have to meet certain standards, and 
why should I, in order to hold what is not much more 
sometimes than a sinecure, put myself at this sort of in- 
creased risk?” Somebody says, “Really, you’re not at that 
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much of an increased risk,” and he says: “Oh? Show me.” 
You cannot really show him. You do not know what is 
going to happen under certain eventualities. 

To take that one step further, a large company that is 
successful can get directors’ and officers’ liability insur- 
ance if it wants to. But what about the smaller companies, 
and the ones particularly that are in trouble? Those are the 
ones that desperately need the strongest directors, and no 
insurance company in its right mind is going to sell 
directors’ and officers’ liability to a company that is in 
danger, because effectively the insurance company, I think, 
looks upon it as selling bankruptcy insurance, and is not 
very pleased to do that. 

A director is at risk in many different ways, and this 
legislation, I would suggest, even adds a little bit to the 
risk of the individual business. In fact, it may add a whole 
lot to the risk of the business, because the smaller compa- 
nies and the ones that are struggling really desperately 
need the best directors they can find. Even large compa- 
nies nowadays are having a hard time finding good direc- 
tors. For the small ones it must be terrible. 


Mr Klopp: You talked about overregulation on page 6. 
It is my understanding that it was the Ontario government 
that first came up with an idea of a wage protection plan. It 
kind of looks in here as if it was us that thought of some- 
thing after the federal people made their announcement. I 
am under the understanding that it was us that made the 
first salvo. Are you aware of that? 


Mr Kerry: “Us” being the government? 


Mr Klopp: Yes, the government of Ontario was the 
first one to make a suggestion that we are going to have a 
wage protection fund in Ontario. This makes it look like— 
it says here, “We are very concerned that the government of 
Ontario believes that it must introduce a similar wage pro- 
tection.” It was us, the provincial government, that first— 


Mr Kerry: Yes. 


Mr Klopp: Okay, you are aware of that. Are you 
aware that in the past 25 years the federal governments over 
time—I believe the number is seven—have seven times 
said they are—they have discovered they are going to help 
somebody, somehow, or whatever, made movements or 
noises. Are you aware of that? 


Mr Kerry: None of us was aware of that until about 
10 after 10 this morning. 


Mr Klopp: Well, there you go. These are things that 
we read after, though. I just wanted to make sure I was not 
wrong. Heaven forbid if the Minister of Labour informed 
me wrong yesterday when he was here. 

In regard to this legislation, the directors’ part, in my 
understanding, is exactly the same as what is there now. 

Mr Kerry: That is what I understand. 


Mr Klopp: So listening to your comments—I get 
older every day, so there is always something more added 
on to my pressures and my life. But I think it should be 
clear that this program is exactly what, perceived or other- 
wise, is there. I want to make that point. 

The point about the taxes, I think you are very fair on 
that, to go on both sides, and I commend you on that. The 


minister the other day, when asked, “What are limitations?” 
think he was very fair and very open to say, “One of th 
things we have to look at is how much taxes.” Taxes a1 
taxes, whether it is payroll or whatever, and I think, in a 
fairness—and in fact the minister I think mentioned ke 
too. He said the members of government are not immun' 
to public pressure, especially nowadays. It seems that 4 
body wants taxes no matter what. Even if your taxes di! 
not go up in the last budget, everybody is going aroun 
saying, “My taxes went up, my taxes went up.” Of cours; 
they compare us a lot to the federal government, which ; 
unfortunate, even if you are a Conservative in Ontario. 
The shock waves that you talked about, I think a k 
has to do with the Ontario Labour Relations Act, whic 
seemed to be a big shock wave in my riding. Ironicall: 
when you talk about open consultation, the minister aske 
labour and business to get together and they wrote tw 
reports and then both groups, I think, ran with the othe 
one. In fact, one guy in my riding said, “So you passe 
legislation,” and they brought this up to me. But I am gla 
you pointed out that it has not gone that far. All it is j 
those two reports and he is consulting. I am informed th: 
he has roundtable meetings with organizations. Are yo 
aware of this? Maybe none of your groups were invited t 
this roundtable. I would hope that you were. | 


Mr Kerry: We have asked to be represented. 


Mr Klopp: Okay, because it is very important, as on 
who believes in consultation. I believe he has 38 organize 
tions and I hope you can get on it, because I do trul’ 
believe, as you pointed out, you do not vote with your fee 
and go and Sunday-shop across the border, and I apprec: 
ate that. I just wanted a couple of those points made t 
help me in reading this. 


Mr Kerry: I would just like to reinforce one poin’ 
which was that the original three-and-three committee, i 
our estimation as a group, did not fairly represent manage 
ment, because the representatives on that committee fror 
so-called management do in fact see a side of labour rela’ 
tions that is a management side, but they only see a ver 
small portion of what is really happening. 


The Vice-Chair: Mr Huget, quickly. ! 

Mr Huget: Thank you very much for your presenta. 
tion this morning. I was particularly interested in the com’ 
ments you have made in terms of the grass roots, if yo’ 
will, of management and labour on the job floor starting ty 
deal with some very important issues. I think it is crucié 
that we find some different ways of doing things. Havin. 
had an experience of being both an employer and an em 
ployee, I know there are sometimes conflicting interest 
there. Quite frankly, I doubt that there will ever be a cas 
where everything is meshed, but certainly we can work | 
little bit harder to do that. | 

I want just to elaborate a little on my colleague’s poir 
in terms of consultation. I believe this government, and i 
particular the ministry, has gone to some length to consu’ 
with all groups on this particular bill to try to get a goo 
cross-section of opinion here. On this bill it is my under’ 
standing they have consulted with 38 different group’ 
There were business groups, labour groups, communit) 


| 
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sroups, and if in fact that message is not getting out to the 
jimall business community, then we need to take a serious 
ook at how we are communicating that willingness to con- 
sult. I appreciate your bringing those points to the commit- 
ee so that certainly we can take them ina positive light. 


__ The Vice-Chair: Any other questions, quickly? Hear- 
ng none, I thank you very much for your presentation. 
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Like everyone else here, if your group has been over- 
looked, I would hope that the ministry in future does in- 
clude you in its consultation process. Thank you again for 
your presentation. 

Unless I hear some other reason, I would entertain a 
motion to recess until 2 o’clock. 


The committee recessed at 1210. 
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AFTERNOON SITTING | 


The committee resumed at 1411. 


PHILIP HOWES 


The Vice-Chair: I call the meeting to order. I would 
ask that Mr Howes come up and make his presentation. 
Just take a chair at the front. 

Just to give you a bit of warning, for Hansard’s purpose 
you have to sit up when you are speaking into the mike. 
Some of us have the tendency to get lazy through the day 
and start leaning back, and we have to remind ourselves. 
So I remind everyone that they have to sit up in order for 
Hansard to hear them. 

If you are ready to start your presentation, please do so. 


Mr Howes: First of all, I would like to thank the com- 
mittee for allowing me to come and make this presentation. 
My name is Phil Howes—Philip when you are mad at me. 
I am the president, co-founder and major shareholder of a 
company called McLeod House Equipment Ltd. We are a 
Canadian-controlled private corporation, incorporated in 
1976. We are currently in our 15th year of operation. 

McLeod House is a small chain of rental, retail and 
distribution stores located in Metropolitan Toronto. We 
currently have three locations; a year ago, we had five. We 
employ 25 people; a year ago we employed about 48 people. 

The shareholders of McLeod House include three others 
who are party to an agreement which could or could not be 
called a unanimous shareholders’ agreement, depending on 
how you interpret it. One of them is a widow of a former 
shareholder and a former director, and there are five non- 


participating preferred shareholders. I have three directors - 


on my board, including myself, one of whom is a school- 
teacher who has been a shareholder since 1984—he is not 
active at all in the business—and one who is my vice-pres- 
ident, who has been employed with the company since 
1977 and became a shareholder in 1979. Actually, he was 
elected to the board of the last shareholders’ meeting but 
has basically refused to serve until he has determined the 
outcome of this debate. I also have a certified general ac- 
counting degree. 

I know that the members of this committee, because 
you are all members of the Legislature, and the employees 
of the ministry who drafted the legislation, have a sincere 
desire to make sure—and I would like to quote the minister 
from Hansard—“that the people of Ontario know they are 
assured of receiving the money they have worked for so 
they know they live in a society based on fairness and 
co-operation.” These are values we all wish to see accom- 
plished, without question. 

From an employees’ point of view, they may often find 
themselves in situations where they feel they have no real 
control over the work situation. That has to be stressful. In 
some cases I am sure they feel that rules and procedures 
are and can be changed at whim without consulting them, 
and that attacks people’s sense of security, especially if the 
changes affect the rewards and recognition systems an entity 
has. It is difficult for people to work in situations where 
they do not feel they have security. People want to feel 


rewarded in what they do. They want to feel they hav 
made a contribution to a successful entity and will be 1 
warded for that contribution, and they certainly have | 
right to get paid for their time. 

As I understand it, that is why we have an Employme) 
Standards Act, to fulfil these needs, to make sure there a 
acceptable minimum standards regarding the basic emplo: 


ment agreement; financial standards to give employees. 
basic sense of security; that certain fundamental rules cann. 
be changed or ignored; to make sure they are treated fairl 
to give a sense of recognition in the investment they mal 
to a successful company and to reward them for thoy 
efforts, and to make sure there is a course of action ( 
recourse if they are not treated fairly. 

I am here today because this committee is considerir, 
proposed legislation, Bill 70, which enhances the Employ 
ment Standards Act to provide for an employee wage pri 
tection program and to make certain other amendment. 
Basically, there are two parts to that phrase and I wou) 
like to deal with them both. 

The first part is the employee wage protection prograr’ 
There is a need for some sort of wage protection plan } 
protect employees of firms that become insolvent or g 
bankrupt. Why? Because we are in a recession and it | 
severe and it is a lot worse than the last one and it is nv 
over yet, despite what you read in the papers. Frankly, 
think what you are getting told in the papers, that it is ove, 
is being printed by the same people who told you last ye: 
that it had not started. There is high unemployment. TH. 
construction market in the city of Toronto where I work ‘ 
down 36% this year; it was down 20% last year; 56¢ 
combined is a lot. There is real economic hardship or 
there. People are losing their jobs. People are watchin) 
their unemployment premium or window come to an ent 
and people can and are losing their businesses. 

It is serious, so we have an employee wage protectic; 
program. What does it cover? It covers a broadly expande’ 
definition of the word “wages” compared to any other ley 
islation out there. It covers regular wages and overtim) 
which is fine. It covers vacation pay for up to a year; th’ 
is fine. It covers termination pay. I do not know if that 
covered under other legislation. I am not that well verse 
in it. It covers severance pay. 

The minister says severance pay should be considere, 
compensation to recognize the investment they have mad: 
I have sat across the table from investors, and when | 
comes right down to it, investment is what you put in i’ 
cash, and if a business fails, you lose it. They understan’ 
that, as investors, so I frankly question that. 

It covers equal-pay adjustments, if required, and finall) 
it covers such other amounts as may be prescribed by reg 
ulation. I do not know what that means, and I do not knov 
what regulations are and I do not know whether that mear. 
there has to be a public process or not, but frankly, ! 
concerns me a bit. | 


How are we going to pay for the program? While th 


initial expected cost was to be $175 million in the first 1 
\ 
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months, our government has indicated that will come out 
of general government revenues, which is the stated intent. 
You could argue that that penalizes the regular working 
zontributing taxpayer, but alternatively I guess you can use 
the payroll tax. You could argue that penalizes successful 
businesses to support the failed ones. I do not know. 

What I do know is that the next part of the act, “and 
sertain other amendments”—I do not want to seem presump- 
tuous here, and I am sure it was not intended to appear this 
way, but I honestly think that those four words are mis- 
leading. I think they are deceptive, and the perception from 
my perspective is that they were in fact intended to ob- 
scure some of the most damaging changes in rules, without 
warning or consultation, that I have ever seen. It does not 
make me feel like I live in a society based on fairness and 
20-operation. 

_ If I can use an analogy, as MPPs you all are here and 
you all have this position because you are people of re- 
sponsibility and authority and you have a sincere desire, I 
believe, to contribute to society. You are not doing it for 
the financial rewards because they are not that great, and you 
are basically willing to live and abide by the same rules 
you expect others to live by. In your responsibility as an 
MPP, you approve a submitted business plan for the gov- 
2mment. In this case—and I do not mean to criticize, that 
is a whole other discussion—we have a submitted business 
olan which projects a large deficit, because you have legit- 
imately felt this is the best alternative available. In per- 
forming your duties as an MPP, you have considered the 
dusiness plan, based on the economic realities as you can best 
oredict them. You have considered the risk and the potential 
criticism and you are prepared to defend your position. 
1420 

_ But what if it does not work? What if the revenues are 
‘ess, just because there is a larger slump than was antici- 
dated? People do not spend money so there is no consump- 
tion tax. Because they do not spend money, there is no 
dersonal income taxes or corporate income taxes. At the 
same time, the budgetary increases you have planned for 
20 on, but you also have higher transfer costs to pay for 
some of the social programs in place and higher health 
costs as people deal, I think, with the stress of the situa- 
tion. The net result is you have a much larger deficit than 
you originally thought. 

| What happens then? Quite often, your borrowing costs all 
of a sudden start to go up. Some lenders refuse to extend 
credit and just want their money back. Others will con- 
linue to support you, but only if you give them additional 
security of some kind, like a personal guarantee. Maybe 
you will give it to them. Maybe even some of them insist, 
and this has happened, that you make cutbacks or maybe 
ay off people in order to make sure you can continue. 

_ The point of the analogy is that as an MPP, I believe 
you are effectively on the board of directors of the largest 
2mployer in Ontario, where people are probably hired and 
‘ired or laid off every day without your direct knowledge. 
Suppose you pick up this morning’s Globe and Mail. You 
‘ind out all of a sudden that you are personally liable for an 
ndeterminate amount of unpaid wages, according to anew 
Jefinition, and that the demand can be made upon you 











without having to go through the company or the govern- 
ment, that you are liable for retroactive liability that goes 
back about 10 months. Or, if you are removed from office 
in the next election and the next government comes along 
and decides it has to make the cutbacks, you are still liable; 
you can be on the hook for two years from an indetermi- 
nate date, basically for ever, as I read it. If you are called 
upon to meet this liability, which clearly is going to be 
unlikely to happen unless there is severe financial difficulty 
and you are already in trouble, you can be fined up to $50,000 
if you cannot. If you go bankrupt, that does not go away. 

Of course, when you cannot obtain the insurance be- 
cause you just cannot, I do not think you would feel that 
was fair or co-operative, but that scenario is exactly what 
has happened to the small business sector of Ontario with 
Bill 70. This bill, I believe, imposes exactly the inequities 
on them that the Employment Standards Act is supposed to 
protect individuals from having imposed upon them, retro- 
actively without time limitation and without consultation. 

I read everywhere that we generally accept that small 
businesses employ the greatest number of employees and 
provide the most flexible and rapid growth of employment 
in the economy and that they deserve our support. I believe 
this bill is unfair to small business people. Specifically, I 
think it is poorly written and ambiguous. I am not a lawyer, 
but what I read of it, I find it very difficult to determine 
just who is liable and what they are liable for. I really have 
to comment on the bill as it is, because I am not aware of 
what amendments are being proposed yet. 

Second, the time rules, the one-year rule in subsection 
40w(1), the two-year time limitation in subsection 40w(2) 
and the retroactive transition rules I think are absolutely 
unfair. It is incomprehensible to me to imagine that if you 
either sell, resign or are fired from a position, you can still 
be responsible for its activities for up to a year. You may have 
left because of something you legitimately disagreed with. 
The two-year time limitation is from an indeterminate 
date, as I understand it. The subsection reads: 

“(2) No proceeding...shall be commenced more than 
two years after the facts upon which the proceeding is 
based first came to the knowledge of the director.” 

I have no idea whether that in fact imposes any time 
limitation at all. These facts become the knowledge of a 
director who knows when? 

How can we change the rules after the fact and still be 
fair and co-operative, really? In June 19th Hansard, Mr 
Waters, it may have been you who said: “Business has 
been aware of this since last October, that it was going to 
be retroactive. This is going to be no surprise when the bill 
is proclaimed; they have been well aware and can plan for 
this. I see no problem at all.” 

I do not know how to comment on that. It is kind of 
inconceivable to me, because I am in business here and 
how was I made aware? Were phone calls made from the 
ministry in October telling me this was going to happen, or 
were letters sent? When I found out about it on May 22 
after reading an article in the paper, I wrote a letter to the 
minister. I have not even received an acknowledgement 
that they got the letter. That was over eight weeks ago. I 
think the bill just indicates a lack of understanding or 
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comprehension of the commitment, work and risk that 
small business people take. Small business people risk 
their personal savings and their assets in the course of 
financing their businesses, not just their time. They person- 
ally guarantee the borrowings. A lot of them do not qualify 
for unemployment insurance. They are not going to get a 
UIC credit card if the business fails. They are not allowed. 
They are usually the first on the job and the last to leave. 
Sometimes their businesses fail. Sometimes they lose their 
investment and their time and their houses. 

None of the business people I know of ever intentionally 
set out to have his company fail, and I do know some who 
have had their businesses fail, who have lost their assets. 
Certainly none that I know of have mattresses stuffed with 
cash so that they can afford to pay fines. Some have gone 
personally bankrupt. They lose their self-esteem and they 
go on the verge and sometimes do have nervous breakdowns. 
Why? Because they had the bad sense to try to improve 
themselves by going into business for themselves. 

Maybe they were not the best business people and 
maybe they had no business being in business and maybe 
they were the victims of other situations, economic situations, 
or maybe even there was a bad debt, a large one, stuck 
beyond their control. It really does not matter, the act does 
not differentiate. 

From a personal perspective, I have been in business 
for over 15 years. I have met payroll for over 15 years, 
including last Friday. I have made every source deduction 
that is required on time. That is not always the easiest thing to 
do and those are the things that sometimes keep you from 
getting some sleep. Last October—October 12, in fact—I 
gave my own bank additional security. I placed a mortgage 
on my house. I encouraged my other key shareholders to 
do the same thing in order to secure the bank’s support 
through last winter because we thought that would be the 
trough of the recession. At this point I do not think that 
was correct. Now the rules have changed, but the bank 
sure is not going to give us back that additional security. 

I honestly believe the legislation as it is will make it 
more difficult to fund small businesses. Small businesses 
are traditionally funded by the banks upon the personal 
financial strength and credibility of the major shareholders. 
When the situation begins to deteriorate, you are the one 
they call and ask to come on down and see them and fill 
out a personal net worth statement and see what they can 
do to make sure the thing is supported. Anyone who has 
ever filled one out will know what I am talking about here. 

I think that making these businesses a higher credit risk 
in this economic climate really is not what we should be 
doing. We need to find ways to make it easier to fund 
small businesses, not more difficult. The banks are willing 
to co-operate. Further, I think that equity investors are 
going to be harder to find. Whether you require capital for 
expansion or turnaround, I think this legislation is going to 
be much more difficult to obtain. I have sat across the table 
from venture capitalists. I have had them come into my 
business. They usually want to come on the board, they 
usually want to control it. But why should they, in this case? 

I think the legislation will impair the ability of officers 
and directors to enjoy the very lifestyle they are working 


for. I honestly feel, to anybody who has ever arranged a| 
mortgage for himself, that if you have a contingent per- 
sonal liability that could stretch into the hundreds of thou-, 
sands of dollars, you are going to find it very difficult to, 
obtain even a car loan. | 

The Vice-Chair: Excuse me, Mr Howes. You have: 
been about 20 minutes now and there is a 15-minute time, 


allotment, so could you conclude? 


Mr Howes: Okay. It will be difficult to find people: 
willing to serve as officers or directors. I have had one) 
director basically say he does not feel he can. I even think the) 
successful small business owner—I think this is important— 
who has built up a firm and is approaching retirement is 
going to find it more difficult to sell that company,’ 
Whether he sells it to employees who are going to have to! 
arrange the financing or elsewhere, again, a contingent) 
personal liability comes into play. It is going to make it| 
more difficult to do. 

On the insurance issue, I have investigated it a bit. Ina! 
lot of cases it is just not available, period, and insurance can! 
be cancelled. We are talking about insurance for companies! 
that are in default. It just is not there. | 

My final point with the act as it is, is that hidden among it 
all, the ministry has decided to remove the limitation on 
the penalty which may be ordered against an employer, 
For some reason there was a limit of $4,000 before. That’ 
has been taken out. I do not know why. - | 


1430 4 
I realize the minister has heard these and many ott 
points and he has acknowledged them, and so has the Pre-. 


mier. The minister has said: “We do not intend to hold 





individuals responsible for corporate decisions that are. 


made once they have left that position. We have no intention’ 
of increasing liabilities for wages that currently exist under. 
the Ontario Business Corporations Act, the Corporations Act’ 
and the Co-operative Corporations Act.” Unfortunately,’ 
that is what the act does. When I asked to see the amend-) 
ments that were being proposed, I was told they are not! 


available. I think the only responsible amendment is to. 


remove that entire section, section 12, completely. The, 
Minister of Financial Institutions, before the amendments. 
were even announced, said there is no liability in this leg-, 
islation if they act responsibly, I guess meaning directors. 
That is not the way I read it at all. There is a definite. 


| 
| 
| 


liability here. | 
The Premier has written to a friend of mine and said, 


“The liabilities of directors that now exist under various. 


provincial laws remain unchanged by the EWPP.” That is/. 


true, it does not change the other liabilities, but this bill in 
fact increases them dramatically. I believe they are sincere. | 
They really do not want to increase this liability. But if that: 
is the case, how did this bill ever get there in the first’ 
place? | 


We are in the worst recession I have ever experienced, | 


and I have watched the financial security that I had basi- 
cally be eroded, regardless of the impact of this legislation. 


I feel kind of at a loss, and I am not alone. There are a 
great many small business people out there just like me’ 
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ho are being called upon every day to provide additional 
‘curity for their businesses. 

| The Vice-Chair: I am going to have to ask you to 
lease conclude, because you are way over and you are 
ting into the next presentation. 


| Mr Howes: Okay. They were not made aware of Bill 70 
id I ask you to go and talk to them yourselves, and when 
yu explain the legislation to them, engage their response. 
think the legislation will demotivate people from under- 
king creative business activity. I think companies will 
ave Ontario. I do not think it is the best thing to do at all. 
nave no doubt of it, because they are definitely angry. 

_ I think new businesses will not start. I think employers 
ill perhaps look and make sure they do not keep long- 
tm employees. I do not know. Especially if you have 
mebody who is not in a very sensitive area, maybe you 
) not want to have a long-term employee. Maybe you 
ill want to use contract labour, or as attrition happens and 


i 


pople leave for whatever reason, you will not hire. If the 
it effect is that we will have fewer jobs than we have 


pw, I think we will have defeated the purpose of the bill. 

_ My recommendations are that the bill be withdrawn as 
‘is and reconsidered entirely and that a stand-alone bill 
‘ould be prepared in conjunction with the Bankruptcy 
ct, because I understand there are changes there. If this 
ll is not withdrawn, amendments should be introduced to 
ithdraw section 12 compietely and there should be a truly 
yen process in considering legislation which can be brought 


tward for an employee wage protection program. 

The Vice-Chair: Thanks for your presentation. Sorry, 
-annot allow questions. It is just so far over at this point. 

_ Mr Howes: I can understand that. I think we did start 
it late, did we not? 

| The Vice-Chair: Yes, we started about 10 after and 
ere was 15 minutes for the presentation, so we are over 
at. The next presenter is sitting waiting. 

_Mr Howes: Well, thank you for taking the time to 
var it. 

| The Vice-Chair: Thank you for coming in and making 
yur presentation to us. 

' Mr Howes: If you ever want to make any renovations 
your house, please see the local rental company in your 
ea, and if you are in Toronto, call McLeod House. Ask 
t me, 742-8101. Thank you very much. 


PAUL HIGGINS JR 
_ The Vice-Chair: Mr Higgins, please. Good afternoon 
id welcome to our committee. 
_ Mr Higgins: Thank you very much. Before I start, I 
st want to let you know that I am in the tea and coffee 
isiness, so anybody who wants to interrupt my speech to 
+t a cup of tea or coffee, I will not be insulted. 

The Vice-Chair: I am going to take the licence and be 
e first. 
Mr Higgins: We are always trying to build consump- 
mn, so please do. 
- Thank you very much, ladies and gentlemen. I appreciate 
is opportunity. I chose to appear before you today not to 











cry out that the sky is falling but rather to say that I believe 
the Ontario government now has a unique opportunity to 
show genuine economic leadership at a time when this 
country needs it most desperately. 

After last September’s election, Premier Rae went out 
of his way to tell all of us that he intended to forge new . 
partnerships in Ontario society. He promised an open govern- 
ment that was consultative and not beholden to any special 
interest groups. I believe the government has a duty to stick 
to that promise and that we electors have an equal duty to 
speak out in forums like this. 

Today I want to hold up my part of the bargain and make 
a few comments on Bill 70 and the challenge we face in 
helping the economy of Ontario get back on its feet again. 
While I am not a lawyer and cannot provide you with a 
detailed analysis of the legal effects of Bill 70, I can tell 
you a little bit about small Ontario businesses, the kind of 
people who take on directorships in those companies and 
the kind of people who work and prosper in those companies. 

Mother Parker’s Foods is a family-owned Canadian 
company that has been in business since 1912. We are a 
private, non-unionized company with 220 employees 
working in three locations in the Ontario area. Our business 
is of the nature of roasting, blending, packaging, labelling 
and distributing tea and coffee products to the grocery in- 
dustry and the food service trade across Canada. Our suc- 
cess has come from a proud heritage of always being 
willing to invest in our business. We are also proud of the 
fact that we are able to succeed in an arena that is domi- 
nated by much larger corporations. 

Our directors include my father and my brother, as well 
as three employees of our company. Mother Parker’s has 
based its success on being an innovator and a good em- 
ployer. We have always reinvested in the company to en- 
sure that we remain competitive. With our new 
computerized process control system, we now have the 
most modern tea and coffee facility in North America, not 
just Canada, and we will continue to invest in our business 
and our facilities to ensure that we stay in that position. 

Please forgive me if I speak passionately about Mother 
Parker’s, but I have worked as a sweeper, loader, fork-lift 
driver, shipper, salesman, manager and now general man- 
ager of the company, and I am sure that our employees 
share my enthusiasm for the business. Perhaps the best 
indicator of this is the fact that so many of our employees 
have been with us for many years. In fact, almost half of 
our employees have been with the company 10 years or 
longer, and we have many who are in the situation of being 
with the company 30, 35 and 40 years. 

As I said, we are not unionized, but we do have a 
pension plan, dental and medical plan, generous holiday 
allowances and an above-average wage package for workers 
in our industry. We have always paid the full OHIP benefits 
for our workers and we have often provided special assis- 
tance for specific personal problems and situations with 
our employees. We maintain an open-door policy with all 
of our employees on any issue. 

I am not in the practice of making presentations to 
legislative committees, but when I became aware of Bill 70 
and some of the proposed changes to the Labour Relations 
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Act which are currently being considered by the Ontario 
government, I felt that I should contribute from the per- 
spective of a concerned independent businessman. I do not 
believe that you can really examine labour legislation 
without placing it in a broader economic context. One rea- 
son you hold public hearings is to examine the teal effects 
that your proposed laws will have on people’s lives. 

As I was preparing my remarks on Bill 70, I was re- 
minded of the story of the hippo who came to the wise old 
owl to ask his advice. “I am slow and overweight,” said 
the hippo, “and all the animals laugh at me because I can- 
not keep up with them.” “Then you will become slender 
and fast like a cheetah,” said the wise old owl. “Wonder- 
ful,” said the hippo, “what shall I do then?” “I just make 
policy,” replied the owl, “I don’t implement it.” 

Bill 70 is a perfect example of how policy decisions 
have results that can hurt people you are really trying to 
protect. This committee has before it a package of govern- 
ment amendments which speak chapter and verse to the 
need to consult with people before you take action. 
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First, I would like to make it very clear that I do be- 
lieve it is important to ensure that individuals get paid 
owed wages when companies go bankrupt. However, 
when Bill 70 was introduced, we were shocked to learn 
that the proposed wage protection fund would be imple- 
mented through the extension of personal liability to direc- 
tors, officers, managers and other individuals on the 
management side of business. I will not detail the reaction 
of many of my colleagues, but I will say that it was hard 
not to see this as a vindictive piece of legislation. I am glad 
the Minister of Labour has now listened to the not-for- 
profit groups and the many others who expressed their 
concems and has decided to amend the bill. 

When the minister announced his proposed amend- 
ments to Bill 70 on June 5, he indicated that the changes 
would ensure the government was not introducing any lia- 
bilities “that do not already exist.” However, as I under- 
stand it, a Ministry of Labour official will now take on an 
enforcer role with the ability to immediately begin pro- 
ceedings against a director, even before it has been estab- 
lished that all other sources have been exhausted. The 
director would not have any of the protections of the Statu- 
tory Powers Procedure Act. This sounds like an additional 
liability to me. 

We are also told that businesses will be given a grace 
period to ensure they obtain liability insurance for direc- 
tors. It seems to me that it is exactly those businesses that 
see the most pressing need for insurance to protect direc- 
tors from insolvency liability proceedings that will have 
the most difficulty convincing anyone to cover them. 

Perhaps a greater concern is the notion we have been 
hearing lately that Bill 70 is merely a Stalking horse for 
new payroll taxes to fund the wage protection fund, which 
now has some considerable unfunded liabilities of its own. 
You must realize that another payroll tax would send a 
great many more small businesses straight into bankruptcy 
and put even more individuals out of work. I am sure that 
is not what you want. I believe most workers would prefer 
jobs to an employer-funded wage protection fund. 


I understand that the Minister of Labour is meeting 
with the federal government in an attempt to co-ordinaty 


~ an effort on this issue. He has already encouraged them t 


bring in an even larger tax than they are already considering, 
Beyond the crippling effect that such a tax will have on many 
businesses that are already close to the line, I also believe 
it is fundamentally unfair to ask successful businesses tc: 
subsidize businesses that are not successful. Instead, a 
should be focusing on the measures that will make us al| 
competitive. I hasten to suggest that perhaps a tax break 
might be a good idea. | 

I began by indicating that the government now has a very 
unique opportunity to demonstrate economic leadership, }, 
believe the first step in that process is to listen to the ful) 
spectrum of people who make our economy function anc 
grow. All too often, government listens to the voice oj 
interests and not to the people. | 

What you can do is to forge a consensus and remove, 
some of the barriers to economic recovery. There is no doubj 
that the government’s current labour legislation agenda) 
looms as a significant new barrier that would restrain smal) 
businesses and, I believe, put many more of them out oj; 
business. Would time and energy not be better spent by 
assisting them to fuel the economic recovery of Ontario? | 

If you consult with people first, I firmly believe that they 
will tell you they want to see economic growth, new jobs, 
investment in competitive technology and a well-trained 
workforce that can use the technology and continue the 
high standard of living here in Ontario. In short, they want 
jobs and they want to be competitive. My point is that you, 
cannot legislate jobs and competitiveness. 

If the government sticks to its announced agenda for 
labour reform, this committee will be meeting this fall to 
review legislation to amend the Labour Relations Act. You 
would be examining a number of issues which have been 
put forward by the Ministry of Labour, and I can assure 
you that you are already having an impact on business 
decisions made in this province today. Our company re- 
cently spent much time and effort reviewing the potential 
of setting up in Buffalo, and I can assure you it is a very, 
attractive scene. This is the first time in our company his- 
tory, which is almost 80 years, that we have even consid- 
ered such an act. | 

For the men and women making those decisions, it is’ 
difficult to understand how any of the following proposals’ 
could inspire them to consider further investment in Ontario: - 

Requiring non-unionized employers to turn over em- 
ployee lists for the purpose of assisting unions with a certi- 
fication drive and allowing unions to organize on company. 
property. Not only does this violate the freedoms of small’ 
businesses to operate a safe and productive workplace, but. 
it violates the privacy of workers who may not wish their’ 
files to be distributed to unknown third parties. | 

Provisions for automatic certification, fluid bargaining: 
unit compositions and new provisions to prevent employers, 
from communicating with their employees during a certifi- 
cation drive. These proposals are insulting to employers as. 
well as employees, as they undermine fundamental freedoms) 
of speech as well as the freedom to make independent) 
decisions. 
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uring a strike and provisions to allow for sympathy 
trikes and secondary picketing. Our priority, for all of us, 
hould be to open workplaces, not to close them down. 

' Provisions to prohibit employers from communicating 
vith employees during a strike. Employers should have 
he freedom to explain their position to the workers, just as 
ae workers should have the right to hear it. How can this 
‘rovision ever be reconciled with the Premier’s call for 
vartnership? 

_ Extending successor rights so that unions will follow 
ompanies and obtain automatic bargaining rights with 
on-unionized contractors. All I can ask is, will the unions 
ollow the companies to the United States? Because that is 
here they will be going to find employed workers. 

| Imake these comments because I hope and believe that 
is not too late for this government to reconsider its 
genda and focus on the real priority, which is economic 
scovery and prosperity for all of Ontario’s people. I am a 
‘anadian. I love this country. I love Ontario. It is a great 
lace to work and it is a great place to live. I dearly do not 
vant to be forced to look at alternatives. I believe that if 
ie government consults with the people of Ontario, it will 
iscover that economic growth, competitiveness and new 
»bs are the real priority. 

Mr Offer: Thank you very much for your presentation, 
fr Higgins. On page 3, you say you “believe that it is 
nportant to ensure that individuals get paid owed wages 
rhen companies go bankrupt.” I was wondering if you might 
xpand on that so I do not draw any improper conclusions. 
Joes that mean you feel there is some need in principle 
iat either the fund, as is created here, or possibly through 
irectors’ liability, protect those particular wages in a 
ankruptcy? 

_ Mr Higgins: What I can tell you is that I do believe 
iat should in some way, shape or form be taken care of. 
Infortunately, I have put all my efforts and time into running 
‘business and really have not been able to come up with 
dlutions. I certainly will give it my best thinking over the 
ext few months, and if I come up with something, I will 
e happy to pass it on to you. 
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Mr Offer: I appreciate that. 
| In the word “wages,” do you include the wages actu- 
lly owed, do you include vacation pay, do you include 
2verance, do you include termination pay? 
| Mr Higgins: I certainly include wages and benefits 
nd vacation, because the individuals have already worked 
wards that, fulfilling their commitment as far as work is 
oncerned. Termination—obviously it is not a very good 
ling for anybody to go out of business. Both the employer 
nd the employee are in a difficult situation. I have not 
rally got a conclusion on whether that should also be 
icluded, but it certainly should be considered. 
_ Mrs Witmer: That was an excellent presentation, Mr 
liggins. I appreciated the points that you raised. You 
ilked about the labour legislation that is being brought 
yrward, and of course Bill 70 is just one and Bill 116 and 
ow we are looking at the other revisions. 


, Prohibitions against the use of replacement workers 


You have taken a look at Buffalo. How many other 
companies and individuals are you aware of, among the 
people you know, that are taking a look at the same thing? 
Is it quite common to be considering this? 


Mr Higgins: Without question. I personally have one 
friend who is in the trucking business who has already 
made his commitment to set up shop in the US. He will 
still have business interests here, but he is very nervous 
about the future. In his business he cannot afford to have 
all those constraints if he is going to compete for trucking 
business on both sides of the border. 


Mrs Witmer: What is it basically that is encouraging 
people to look south of the border? 


Mr Higgins: I would say it is the changes to the labour 
laws, which will in my opinion just put handcuffs on people 
to stop them operating effectively and efficiently. I cannot 
really see the purpose there because we already have very 
comprehensive laws in place to protect the employer and 
the employee. 


Mr Klopp: You brought in Ontario labour relations 
and you brought out some points. However, I guess maybe 
that has been part of the problem. Are you aware that there 
are also other proposals that the so-called business side 
gave to the Minister of Labour? Are you aware of them? 


Mr Higgins: I was aware that there were some sug- 
gestions. But to be quite honest with you, getting hold of 
the information is somewhat difficult and some of it is 
very confusing, so I cannot give you an answer that, yes, I 
know all of the details. 


Mr Klopp: You have only shown three or four points 
in what was just being talked about and not shown the 
other side. As a business person I think you should try to 
look on both sides. As you pointed out, we are as a com- 
mittee, I understand, going to be looking at those things. I 
think if you truly care about Ontario you should probably try, 
as I do, to look at all sides. I believe the minister did ask 
labour and management to come up with some ideas and 
he is going to look at them, and this is part of the labour 
one. The business community, I believe, has a report. I 
think the labour group actually grabbed it and is going 
around telling everybody that the minister is going to do 
all those things. So I hope you look at both sides, because 
that is what we are going to do. I hope you can follow 
through too, to help us do that. But this is not what we are 
doing today; we are talking about Bill 70. 


Mr Higgins: I am certainly open to looking at both 
sides. Obviously with a 15-minute presentation in which I 
really was designated to talk about Bill 70, I did not feel I 
should impede upon the opportunity to talk or take it any 
further. 


The Vice-Chair: I am afraid I am going to have to 
interrupt again, as time is marching on. Thank you very 
much for your presentation. 


Mr Higgins: Thank you for your time. I appreciate it. 
The Vice-Chair: It will help us with our deliberations. 
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The Vice-Chair: The next group is the Ontario 
Chamber of Commerce. Would you please come forward 
and—I guess it is not too difficult. I was going to say “and 
identify yourselves,” but I think that is fairly obvious. 

Mr Corcoran: You can figure it out. 

The Vice-Chair: It has been a bit of a day. 

Ms Barsoski: I am Tom. 

The Vice-Chair: Whenever you feel comfortable, just 
start your presentation, please. 

Mr Corcoran: Good afternoon, ladies and gentlemen. 
My name is Tom Corcoran. I am the president of the On- 
tario Chamber of Commerce. With me is Diane Barsoski, 
who is the co-chair of the employee-employer relations 
committee of the chamber. She is going to speak to the 
specifics of Bill 70. I would just like to introduce her 
comments by giving you some of the credentials for our 
even being here in the first place, and second, give you our 
view on the process of Bill 70 today. 

From a credentials standpoint, the chamber of commerce 
represents 165,000 members across the province. We operate 
through community chambers and boards of trade. There 
are 65 of them that we deal with directly, in each corner of 
the province. The members represent every size, shape, 
sector and nationality—and, I will add quickly, some are 
unionized and some not. So our credentials, I feel, allow us 
to represent a significant piece of the business view that 
you might not normally hear, that of the small and inter- 
mediate business person throughout the province. 

Our view on the Bill 70 process to date, which has 
been aptly, I think, described by the previous speaker as an 
example of the consultative process, is one about which 
we would say to you, do not confuse the gathering of a lot 
of information from a lot of different groups—and, I will 
add, special-interest groups being some of them—with the 
consultative process. You are almost doomed in doing that 
and then going into a back room and hatching something 
that you think will solve everyone’s problem. You are 
doomed to having built-in critics, probably on both sides 
of the ledger. Incidentally, we did participate as a group 
that provided input early on in the process. 

The initial legislation, though, seemed to ignore all of 
the issues we had raised with potential labour code amend- 
ments. The example I would hold up would be the officer 
liability. The subsequent amendments have addressed 
many of these very same issues and, as I am sure everyone 
will be quick to point out, have resolved at least a portion 
of the issues that were raised by the business community 
beforehand. 

In the current business environment the Ontario Chamber 
of Commerce sincerely believes that our members and our 
government should be focusing their energies on economic 
growth, economic recovery and the creation of jobs. Our 
members should be getting on with the business of running 
business and we should not be involved in a debating society 
around intensive and extensive labour reform. 

If there are further rounds of labour reform, I hope, as a 
group of parties concerned, that we can take a lesson from 
the Bill 70 process. I hope we can avoid the pain of having 


to deal with the announced legislation and the cost, both i: 
terms of time that it has taken afterwards to deal with th’ 
issues and argue them and then have them amended, ani 
the very significant messages that are communicated ti 
potential investors who do not question the fact. They se 
very clearly the high-profile initial reaction to the initia) 
legislation, and they will never see the amendments tha 
are buried in the deep pages of the newspaper afterwards 
We think this is the wrong message to be sending at thi’ 
particular time to the business community at large and ti 
potential investors in particular. 
With that by way of introduction, I will defer to Dian 


to speak to the specifics of Bill 70. 


Ms Barsoski: Good afternoon. I will be brief. W 
have essentially 10 points to make, six of which appear ti 
have been addressed directly or indirectly by the Jun 
press release. So I am going to simply list those six ani 
spend a few minutes on the other four. You have a brie! 
written submission. I am not going to read it. My remark 
in many cases will be in addition to the submission. 4 

1. Starting with the six, we cannot support strongl 
enough the exclusion of officers of a company from per 
sonal liability. Many who would be deemed officers ar 
really just employees and not extremely highly paid at thai’ 

2. We support the limitation of directors’ liability t) 
wages and vacation pay and not severance, for reasons. 
will cover in part later. | 

We have a concern relative to clause 40s(3)(d). Whe! 


subsection 40s(3) discusses directors’ liability and whe 


they could be liable for, ie, wages, vacation pay and no 
severance, clause (d) says, “such additional amounts a. 
may be prescribed by regulation.” Our concern is that, firs 
of all, we have no idea of what that may mean and w 
would rather the legislation be reasonably complete on it 
face and not leave sort of an open door. We do not knov | 
what might flow out of that door. 

3. We support the limitation of directors’ liability to th 
term of their tenure. 

4. We support the limitation of directors’ liability t, 
wages and vacation pay, not including other matters whic: 
might flow out of the Employment Standards Act, eque 
pay or violations of Sunday shopping laws and things lik 
that. One of the reasons is, few directors, if any, would bd 
involved in that kind of detail in the operation, so the 
would have had no involvement at that level of minor soi 
of compensation issues. We support the position that direc 
tors of not-for-profit companies be exempted. Obviousl” 
there is some current liability and we accept that. 
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The four points I want to highlight are these. Subsec 
tion 40s(2) states, “Despite subsection (1), the employer i. 
primarily responsible for an employee’s wages but pre. 
ceedings against the employer under this act do not have t 
be exhausted before proceedings may be commenced t. 
collect wages from officers or directors under this part.” 

The employer is primarily responsible but even if the 
is not exhausted, proceedings can be commenced again’ 


directors. When I look a little more carefully at the bill I se: 
that subsection 40u(1) says, “If an employment standard: 
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makes an order against an employer...he or she 
ay make an order to pay” wages “against some...of the 
lirectors.” So it sounds to me like you can make an order 
gainst the employer, not even have commenced much 
yroceedings or know whether those are collectable or not 
tom the employer and, almost simultaneously but as step 2, 
ake a proceeding against directors. 

Of course there are all sorts of appeal procedures and 
0 on, all of which for a director would require legal counsel, 
vecause a director of a company in terms of exercising his 
wt her right under this act is not going to represent him or 
yerself. So our concern is that prior to even knowing if 
hese moneys are collectable from an employer, directors 
,ould be involved in some extensive legal complications. 

__ The second issue along the same lines is subsection 
Ow(4). That is the section that says, “lf a judgement has 
yeen obtained against the employer...” and it goes on to 
ay a “director from whom the program administrator has 
ecovered....” 

That contemplates that a judgement has been obtained 
gainst an employer but a director has already paid, and it 
sives the procedure by which the director can then get his 
wt her money back. But you know, the director may have 
Iready undergone some extreme financial hardship. We 
ave to remember that directors of corporations, according 
o Peter Cooke of the Globe and Mail, make on average 
bout $12,000 a year from their directorships, and I think 
hat sort of after-the-fact remedy could lead to substantial 
infairness. Therefore our point is that we think all the 
ction against an employer ought to be exhausted before 
ve come after directors. 
| Our second point relates to the conceptual underpinning 
if the legislation. As we understand it, if money cannot be 
ecovered from the employer or directors then the funds 
vould come from consolidated revenue. Indeed severance 
yay, even under Bill C-22, can only come from employers 
yr the fund, because it does not come under Bill C-22 and 
t does not come from directors. In the case where we are 
aking money from taxpayers via consolidated revenue the 
‘concept of minimum safety net should apply. It is one thing 
0 have certain definitions for recovery from employer and 
lirectors; when we are starting to talk about taxpayers, all 
yf Ontarians paying, we think there should be a concept of 
ninimum safety net, ie, the provisions should be less gen- 
tous. I am going to tell you why. 

Under wages, we think in this case—and I am talking 
sonsolidated revenue fund—that wages should include 
veekly regular pay plus commissions. We would actually 
1ot recommend paying vacation pay out of the fund, and 
ny reasoning is this. Say there are two employees on the 
yoint of closure. One may have taken all his vacation time; 
me has not. They are on an equal financial footing in 
erms of dollars having come into their pocket. One got 
raid for working, one got paid for part work and part 
vacation. The problem on the closure is that the person 
who did not take vacation in retrospect is the lucky one 
yecause he will still have some money owing to him for 
inused vacation. 

We think when we are talking that the taxpayer is shelling 
ut the money, that is not necessary. However, if one says, 


} 





“No, we have to pay vacation pay out of the fund,” we 
would say, “Pay it in accordance with ESA entitlements.” 
Here is the reasoning. Certain employers—mine i is one, for 
example—have very generous vacation provisions and we 
have negotiated these for our own purposes and reasons. 
For example, with my employer we have five weeks’ vaca- 
tion after 13 years. The Toronto Star has five weeks after 
10 years. You are talking about 10% vacation pay, not 2%, 
4% or 6%. 

Why should Ontario taxpayers pay out vacation pay at 
such a premium and indeed, in these cases, one that few of 
them enjoy? The taxpayers could be paying higher vacation 
pay in a payout situation than most of them would earn 
themselves. So we say, “Pay vacation pay in accordance with 
ESA entitlement.” The same thing applies to holiday pay. 

For overtime, again we would recommend that in 
terms of a minimum safety net we not consider premium 
payments such as those out of the consolidated fund. If we 
are going to, we say, “Pay on the ESA entitlement.” For 
example, with my employer under certain circumstances 
employers are entitled to four and a half times pay for 
overtime. Why? Provision negotiated, we all know, in a 
different era, high leverage, etc. Again, few Ontario people 
would be entitled to that kind of a premium, so why should 
they fund that high a premium? We say, “Pay every time in 
accordance with employment standards entitlements.” 

Termination pay and severance: Here it says that the 
minimum safety net concept would be unemployment in- 
surance. Our reading of the bill suggests this: Suppose that 
someone is entitled to six months’ severance under ESA 
and suppose that, in accordance with moneys available and 
able to have been recovered, a person already has received 
from the employer five months. Our reading then is that 
out of the fund could come the top-up of the extra month 
such that the ESA entitlement would be fulfilled. 

The irony here, though, is that once the person receives 
that extra month there is every probability the person is 
already working. In that case the severance payment—and 
indeed many severance payments if they are fairly extensive 
and someone gets a job fairly quickly—is a windfall gain, 
ie, you can use it for your mortgage, use it for something 
else, you have certain entitlements to lock away, to put 
tax-free into a retirement savings plan. Why should the 
taxpayer fund that extra gain, is our point? When the top- 
up is paid the person might be working already. What I am 
trying to establish is, when we are talking about taking 
money out of consolidated revenue or, worse, payroll tax, 
we say, “Pay a minimum safety net.” UI provides the 
safety net, while this is debatable in some cases, not pro- 
viding too great a distance then to look for work. 

In any event what we have proposed in the brief is—I 
have not gone through any of that kind of detail in the 
brief—a cap of $2,500 on payment. 

Two more points: We vigorously oppose any move to 
fund this program by yet another payroll tax. If you would 
add up, and I have not for today’s purposes, all the taxes 
that have hit the employer in recent years, we are just 
really saying, “Enough.” To make the alarmist statement, 
how many disincentives can we give business for them to 
still want to locate here or invest here? 
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Our final point relates to Bill C-22. It has been sug- 
gested to me, and I do not know the answer to this, that as 
things stand, it is not clear that there might not be double 
payment of recovery. Hopefully, that will be taken care of. 
That would be absurd, of course. But our position is that 
first recourse should be to C-22, and to Bill 70 only where 
the funds are not otherwise recoverable, either because of 
the subject matter, ie, it is not a bankruptcy, or the 
amounts. 
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Mr Corcoran: Not attempting to open up the previous 
presenter’s comments, but rather to anticipate a question 
on the management report that was prepared and submitted 
in combination with the labour report, I will just close by 
saying that I personally wonder how fair it is to ask the Mr 
Higginses of the world what they think of the management 
reports, because once they have finished reading one, there 
are probably a dozen other reports. 

This is an industry that is built up in terms of the 
informed arguments around the subject. The Mr Higginses 
of the world, I would like to think, are running their busi- 
nesses and they are relying on the Ms Barsoskis of the 
world, who have spent some time reading both sides. The 
only comment I would make on the management report 
versus the labour report is that the reason there is so much 
focus on the labour report is because that is the one where 
the minister was quoted in the press as saying he supported 
the positions outlined. I think it is very important that the 
legislative process not be confused in the eyes of business 
to accomplish what the arbitration process has failed to 
accomplish or has rejected. That concludes our presentation. 


Mrs Witmer: Thank you very much for your presen- 
tation. | am wondering if you have any comments about 
the fact that Bill 70’s maximum payment will be changed 
by regulation. 


Ms Barsoski: I did not notice that, to tell you the truth. 


Mrs Witmer: The public really will have no opportunity 
for input. It can simply be changed. 


Ms Barsoski: Then my comment would be identical 
to the one I did pick up, whereby the wages could be 
changed by regulation. Let’s know what we are getting 
here. Let’s not leave doors open so later we have no idea. I 
really feel very strongly about that. 


Mrs Witmer: Okay. The other thing is, I do not know 
what investigation you have done, but in trying to obtain 
insurance for directors, it is my understanding, in the work 
that we have done, it is going to be extremely difficult for 
those companies that are already on the verge of bank- 
ruptcy. They are the very ones that are going to need the 
protection. I just wondered if you have had any reaction 
from your membership as to some of the problems that could 
be experienced in obtaining insurance for the directors. 


Ms Barsoski: I do not know that we have had a reaction, 
We have tremendous and utter panic, and I think “panic” is 
the right word when you realize that what we are talking 
about is people, and not necessarily fat cats—I think that is 
sort of a stereotype in this recession—people who have 
mortgages and are not a special breed. They know that by 


virtue of having accepted a directorship their personal fj- 
nancial life could be ruined. You can imagine the reaction, 
As to the specific issue, I do not know if we have any 
research on that. 


Mr Corcoran: No, we do not have any research. | 
Mrs Witmer: I know we have done some, and appar- 
ently it is almost going to be not there for the companies 


that need it the most. That is the big concern. 


Ms Barsoski: Then we came here alarmed and leave 
more alarmed. 


The Vice-Chair: Is that it, Mrs Witmer? 
Mrs Witmer: Yes, it is. 


The Vice-Chair: I have been trying to set up a rotation’ 
so that people come first, second and third. Do you have 
anything that you want to ask? 


Ms S. Murdock: I just actually wanted to make a 
couple of comments. I think it is important in terms of the 
possible negotiation with the federal side that was dis- 
cussed yesterday by both the minister and the deputy min-, 
ister, where they are still negotiating, what their plan 
would be. What the deputy suggested yesterday was that. 
the administration of the wage protection, in conjunction 
with whatever Bill C-22 ends up to be—having said that, 
given that the feds have promised some kind of wage pro-' 
tection legislation for 25 years and still have not come up’ 
with anything—the negotiations are on the basis that it. 
would be administered through Ontario, with what was. 
owed on the bankruptcy and insolvency coming from the’ 
federal side and being paid back into the Ontario plan. So. 
we would top up what the first recourse would be. That. 
would be the plan, but there would be one administrative, 
facility for more efficiency. That, I think, responds to the. 
one thing you said. 

The other thing is your cap of $2,500. I have some 
difficulties with that because statistically, and from what. 
the employment standards branch at present had in terms 
of information in situations where closures have occurred, 
either because of bankruptcy or otherwise, it is about. 
66%—64% I think—on bankruptcies. The rest are other 
kinds of closures, leaving, walk-aways or whatever, and the’ 
employees are left. We have got about 16,000 of them right’ 
now sitting waiting for some kind of money. The cap is. 
$5,000, and it has been determined that the average would i 
be about $4,200, with about $2,000 of that coming from the’ 
federal side. Really what the wage protection plan would’ 
be protecting would be your severance and termination. 

My question in terms of severance and termination’ 


would be: Why do you feel that that is not owed money? 


Ms Barsoski: I take the view on severance and termi- | 
nation that the underpinning and the concept behind historic” 
negotiations—I am obviously a negotiator—was a stopgap. 
So it was, “My God, someone will be on the street and 
have no income,” as opposed to deferred income. If you’ 
believe that it is sort of an earned entitlement, which I do’ 
not, then you will take a different view from me. If you’ 
believe that the severance provision is designed as a pro- 
tection from loss of income, then you can understand my 
view. But I do know there are two ways of looking at it. 
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_ Ms S. Murdock: In the example that you gave, the 
employment standards officer would go in and look at the 
situation. If someone had used four months’ or five 
nonths’ allowance, the employment standards officer 
nakes a determination as to what is owed. If the amount 
‘or that year has been used, then it is no longer owed. Do 
you see what I mean? 


Ms Barsoski: I may be incorrect here, but what I 
hought was, given the definition of severance and termi- 
jiation—I always forget how those two interrelate. But 
et’s say the maximum employment. Because of length of 
service, I am owed six months’ severance in accordance 
with the ESA provisions. It does not matter whether I used it. 
At the point when I left that employer, I should have been 
siven six months, because that is my ESA entitlement. My 
soncern was that, suppose the employer had been other- 
wise able to pay or paid me five months—my example 
was that six months, I thought in this reading, would still 
ye owed to me because that conforms to the definition of 
severance under Bill 70. No matter what, I would get my 
‘xtra month. Why are you shaking your head? 


| Ms S. Murdock: Sorry, it is just that the application— 


_ The Vice-Chair: Excuse me, Ms Murdock, but could 
you make this point quite concise and clear, because Mr 
Dffer has some questions. 

__ Ms S. Murdock: The employment standards officer 
vould go in on every application from an employee and 
nake a determination as to what is owed that employee. 
50 if the employee had already used up or had not earned 
hat whatever time on the date of closure, then the determi- 
1ation would be made by the employment standards officer. I 
will talk to you out in the hall. 


Ms Barsoski: Yes, because I think we are talking at 
‘ross-purposes. Okay. 
The Vice-Chair: Are you both happy? 
__ Ms Barsoski: I think we are both right. 
520 
| Mr Offer: Thank you very much for your presentation. I 
vould like to continue on this line of questioning. I do not 
now that the issue is whether severance or termination is 
lue and owing. I think it is clear that in any one particular 
‘ircumstance or instance, it could readily be determined 
vhether severance and termination are due and owing. 
(hat, to my way of thinking, is not the issue. The issue is 
hat in the event that dollars are owing on account of sev- 
‘rance and termination, and under the amendments to the 
egislation they cannot be recouped from directors, should 
hey then be paid out of the fund which is, in essence, 
axpayers’ dollars. I think, in principle, that is the thing we 
lave to grapple with. 
__ Ms Barsoski: You have stated my point exactly. Our 
sition is no, when you are at the point of asking taxpayers 
0 provide protection, then talk minimum safety net, and 
ninimum safety net is provided by UI. So we say the fund 
hould not provide severance or termination pay. 

Mr Offer: We have the parliamentary assistant and 
ninistry staff here, and maybe I did not understand it cor- 
ectly, but generally I understand the process to be, where 





there is a business which has difficulties, an employee can 
then make a claim to the employment standards branch 
and have it determined how much is owing to that em- 
ployee on account of wages, vacation pay, termination and 
severance. It is my understanding that when an order is 
issued and no review or appeal has been levied or filed, the 
branch will pay out the money to the limit, and then they 
can go after the employer. They can then, without exhaust- 
ing all the remedies, go after directors or whatever; it is up 
to them. The reason I bring this up is because I think I 
heard you say that before it comes out of the branch they 
have to go through the employer and the director, and I do 
not think that is exactly how it works. 

Ms Barsoski: No, but I see your concern, and the 
answer is that if we say at the point when it is going to end 
up in the final analysis that no reimbursement is paid out 
of consolidated revenues, we say then a more stringent 
definition should be applied. How can that be, since the 
fund is already paid out and you are talking about trying to 
get that money back from the liable parties? The only sen- 
sible answer I can give to that, and we thought of that, is 
that at the first instance you pay out on the minimum, and 
if recovery in excess of that minimum that has been paid 
Out materializes, then a second payment is made which 
pays the extra, because you can get more from the em- 
ployer. That is my answer to that. 

The Vice-Chair: I would like to thank you very much 
for your presentation, and it will definitely go into our 
considerations over the next few weeks as we work this 
bill through this section. 


CANADIAN AUTO WORKERS 


The Vice-Chair: Our next presenter is the Canadian 
Auto Workers union. Mr Nickerson. 


Mr Nickerson: My name is Bob Nickerson and I am 
secretary-treasurer of the Canadian Auto Workers’ Union, 
and with me is Lewis Gottheil, who is our counsel. We 
want to make sure the committee clearly understands that 
the process this government has put into place, based on 
consultation, we think is very long overdue and is a process 
that we think is going to work for the future for legislation. 

Finally, I think the point has to be made that a number 
of briefs have been presented here on behalf of individuals 
who happen to have positions with management, directors, 
etc, and in corporations. We happen to be an organization 
that represents the workers for these organizations, the 
workers who have gone through a lot of the throwbacks of 
losing their vacation pay, the moneys they were owed from 
that employer, and vacation and severance pay. A lot of this 
had taken place long before the severance pay provisions 
ever came into place. 

The other point I would make before we present our 
brief is the fact that we as a union have been involved in 
making presentations to the federal government for the last 
20 years about changes to the Bankruptcy Act, to no avail. 
I know I have personally written at least 10 letters to 10 
different ministers asking for changes to that legislation, 
which I do not think has been changed since 1918. We do 
not bother writing any longer, because every time we go 
forward a few steps, for some reason there is a backward 
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step and somebody decides not to go forward with the 
legislation. 

We are going to touch on that somewhat in our brief 
today as well. I would ask Lewis to read our brief and then 
we will be open for any questions. I may add a few re- 
marks at the end. 

Mr Gottheil: The National Automobile, Aerospace 
and Agricultural Implement Workers Union of Canada, 
commonly known as CAW,, is pleased to appear before the 
committee today to comment on Bill 70, the employee 
wage protection program. 

As you may know, the CAW represents over 125,000 
workers in Ontario in a wide range of industrial, service, 
office and technical occupations. 

Unfortunately, we and our members have had a long 
history of being familiar with the circumstances which at- 
tend business and corporate failures and the subsequent 
impact on our members and their families. Canadian and 
Ontario workers are currently faced with unprecedented 
economic insecurity. The enactment of the free trade 
agreement with the United States, the proposals for a 
North American free trade agreement, the continued rash 
of mergers and rationalizations and the increased global- 
ization of many industrial sectors, along with the continua- 
tion of the misguided federal policies of high interest rates 
and an overvalued dollar and the virtual abandonment by 
the federal government of its responsibility for a secure 
safety net, all of these factors together have resulted in 
severe social and economic penalties for workers and their 
families in this province and across the country. 

It is all too depressing to once again have to recite to 
you the statistics associated with this made-in-Canada re- 
cession. Business bankruptcies have increased by 73% in 
Ontario in 1990, personal bankruptcies are up by 83%, 
there has been a loss of over 180,000 jobs since June 1990, 
and there were over 95,000 manufacturing jobs lost in this 
province in 1990. There is a current unemployment rate of 
10.2%, with over 544,000 persons unemployed, and there 
are the extraordinary increases that we have seen in wel- 
fare cases. Behind these impersonal statistics, however, 
there exist real human tragedies and real human hardships. 

Laid-off workers suffer from an immediate income 
loss. In addition, benefits such as medical and pension 
plans are likely to be lost or reduced. When alternative 
work is found, it is often at significantly lower pay with 
fewer benefits. There may be, along with these factors, 
significant relocation costs. 

In smaller communities, a large closure will have a 
relatively large economic impact and will strain the capac- 
ity in that community and the capacity of all people to 
respond to social needs. 

For individuals, the loss of income and benefits is pain- 
ful enough, but perhaps equally important is the loss of 
worth felt by those for whom a job defines a large part of 
their lives. 

In our society there is no mechanism for ensuring that the 
social and public costs of closures and layoffs are appro- 
priate considerations in corporate decisions. This applies 
equally to companies that decide to close in order to pur- 
sue higher profits somewhere else, as well as to financial 


institutions that make decisions that result in bankruptcy o1 
receivership. It is against this background and in this context 
that Bill 70 has to be and must be assessed. 

In 1990, 51 CAW workplaces, with over 5,000 employ- 
ees, were closed down, the majority of them in Ontario. So 
far in 1991 we have had 28 workplaces either close o7 
announce their intention to close, affecting approximately 
another 5,000 workers, again mostly in Ontario. 
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In several of these instances, firms have either gone 
bankrupt or have entered into receivership with substantial 
sums of money being owed to their employees. A partial 
list—and this is just partial—includes Forest City Interna- 
tional in London, Elan Tool and Die in Chatham, Bourque 
Consumer Electronics in Toronto, IBL Industries in Hamil- 
ton, V & V Stampings in Burlington, Manutec in 
Brampton, Wyleside Products in Brantford, Rolmaster 
Conveyor in Kitchener-Waterloo, and Brant Castings, 
Windsor Bumper and Welles Corporation, all in the city of 
Windsor. 

It may be instructive to recall the history of earliei, 
legislative changes. The wave of plant and office closings 
in the late 1970s and early 1980s led to both political anc 
union pressures for legislation. There were, in fact, some, 
beneficial changes resulting in the establishment of a statu-: 
tory right—and I underline that—to severance pay and) 
pension protection. We should remember, however, that 
before any Ontario workers became entitled to severance, 
pay, many thousands of workers lost their jobs and re- 
ceived no severance whatsoever. It is disappointing as well 
to note that no other provincial jurisdiction has seen fit tc 
follow Ontario’s lead with respect to establishing a statutory. 
right to severance pay. 

At that time, in the late 1970s and early 1980s, we: 
were told that legislating severance pay would mean plant 
and office closures and a loss of investment and jobs. In- 
stead, in the 1980s we enjoyed a generally good period of, 
growth in both investments and jobs. When critics of this. 
bill predict that it will result in a loss of investment o1, 
cause firms to move their operations and for these reasons. 
it should not become law, they are implicitly saying that as. 
a society we must continue to force workers to bear the 
costs of unpaid compensation, and that their statutory 
rights should only exist in theory and that their only re 
course be to look for another job. We do not believe that 
that is an appropriate response in these circumstances. _ 

Let’s be clear about what the employee wage protec’ 
tion program is intended to accomplish. It establishes ¢: 
mechanism and procedure for ensuring that workers are 
paid at least part of their unpaid wages, vacation pay, ter: 
mination pay and severance. The bill only deals with en: 
suring that workers get what they are entitled to receive by 
way of statutory right. 

Indeed, if I might just divert for a second from the 
brief, the Employment Standards Act makes clear, through, 
its various provisions, that we are dealing in that act with 
minimal guarantees for workers, minimal standards fo} 
workers that have to be recognized and, in a sense, a constitu: 
tional system of rights for workers as a minimal guarantee. 
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__ For many years we have witnessed the absolutely un- 
acceptable spectacle of workers who have been given enti- 
tlement to both termination and severance pay by an act of 
the Legislature, in recognition of their investment in their job 
or occupation, but who have not been paid one cent because 
of the inability of the employer to meet its obligations. We 
simply cannot continue to have legislative protection for 
workers that does not have any practical application in 
cases where companies become insolvent or bankrupt. 

Much as we may deplore the causes of such business 
failures, there should be no argument about the right of a 
worker to his or her compensation for work already per- 
formed. The hardship which accompanies the loss of a job 
should not be compounded by a failure to pay moneys 
already due. The same must be said for a worker’s statu- 
tory compensation, namely, termination and severance pay. 
_ We applaud this government for taking such timely 
action to help workers attain what they have been prom- 
ised through contracts and through legislation. This is a 
welcome difference from the sorry spectacle of what can 
only loosely be referred to as reform of the federal bank- 
tuptcy legislation. For many years we have witnessed suc- 
cessive federal ministers make hesitant moves to improve 
conditions for workers and then subsequently decided to 
back off from even minimal improvements. 

Finally, the federal government has introduced amend- 
ments to the Bankruptcy Act. Unfortunately, these propos- 
als will not address the real needs of workers. The scope of 
the proposed federal changes are simply too limited to 
adequately deal with the severity of the problem. In the 
first place, the $2,000 maximum is too small. Second, we 
are concerned that the federal scheme will only cover 90% 
of any claim to the stated maximum. As well, neither sev- 
erance nor termination pay appear to be covered by the 
federal proposal. 

Having said that, we believe there is an opportunity for 
the provincial and federal governments to harmonize their 
wage protection schemes in a manner which will increase 
the protection available to workers in Ontario beyond that 
contained in Bill 70. In other words, the protection offered 
by Bill 70 should be in addition to whatever protection is 
available under federal legislation. We would also urge the 
provincial government to continue to advise the federal 
government to change its absurd policy of deeming sever- 
ance pay to be earned income, and thus delaying or effec- 
tively denying UI benefits to many workers. We 
understand that payments from the employee wage protec- 
tion program will be treated in the same way, and we again 
Support the provincial government’s intention to seek 
modification in the UI regulations. 

, We have several comments which we wish to make 
with respect to the details of this legislation. While we 
recognize that certain limitations are necessarily required, 
we are concerned that the restriction to a maximum of 
$5,000 under the program will result in significant hard- 
ship and inequity to a large number of workers. 

_ For example, some employees at Elan Tool and Die in 
Chatham are entitled to as much as 20 weeks of severance, 
which would be about $12,000. They are unlikely to col- 
lect anything from the employer and will only be eligible 
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for 42% of their severance pay. In addition, many of these 
workers are also entitled to termination pay, which in some 
cases amounts to another $4,800. Having exhausted the 
maximum of $5,000, it is again unlikely that any more will 
be recovered for such employees, leaving them with only 
30% of what they are entitled to by statute. 

Therefore, we urge this government, once this legisla- 
tion is passed, to carefully monitor the degree to which it 
covers workers’ total entitlements in order to ensure that 
the maximum benefit payable is raised, if necessary, as 
quickly as possible. We already know that over 13,000 
claims have been filed with the employment standards 
branch of the Ministry of Labour since October 1990, and 
this gives us an immediate opportunity to assess the adequacy 
of the proposed maximum benefit. 

We also recognize that the government has responded 
to the concerns raised about the impact which the original 
legislation might have had on not-for-profit organizations 
as well as on officers of companies. While we acknowledge 
that there are some legitimate concerns in this respect, we 
also note, as have others, that currently directors of many 
not-for-profit organizations are already liable for a speci- 
fied amount of unpaid wages. We urge the government to 
continue to look for means of extending liabilities for un- 
paid compensation in cases where principals of companies, 
whether they be directors or officers, manipulate corporate 
and business affairs in attempts aimed solely at avoiding 
their responsibilities to their employees. 

We also believe that the government should give seri- 
ous consideration to an alternative form of providing the 
necessary funds for this program. It seems to us io make 
much more sense for there to be a direct payroll tax levied 
on employers rather than generating these funds from general 
revenues. The responsibility for ensuring that employment- 
related compensation be protected should fall directly on all 
employers rather than taxpayers in general. In that context, 
we note that the federal government program will be financed 
by a payroll tax on employers of .024% of insurable earnings. 

We are especially pleased that the minister has intro- 
duced an amendment to the appeals procedure. While the 
Original legislation required a hearing within 45 days of 
filing, the proposed amendment will require impartial ref- 
erees to make their decision within 90 days after the initial 
hearing. This should go a long way towards ensuring that 
the regulatory framework for this legislation will result in 
timely responses. 

In conclusion, we support the principal aim of Bill 70, 
which is to ensure that workers are compensated for their 
work and are provided with their statutory rights and, I 
should add, minimum guarantees under the act. 
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Mr Nickerson: I might just add that the protection 
that has finally come forward in this legislation for workers 
certainly is long overdue. It is more or less a regulation that is 
supplementing the separation pay that is in place. We have 
had nothing but problems with employers, trying to get the 
money for the workers once this thing has been closed 
down and once the plant is gone and once the directors 
have left the country. 
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A lot of these decisions, by the way—and I have heard 
some reports earlier—are made in the United States. They 
are not necessarily made in Canada by these corporations. 
They are not made in Toronto or in Montreal. They are 
made in other countries and affect employees in Ontario in 
particular. That is the result of what we have seen recently 
with a lot of the plants that have closed owing to the 
recession we have just gone through. 

I want to stress once again the important part of the 
bankruptcy legislation. When we deal with bankruptcy, be- 
cause it is federal legislation, certainly the bankruptcy leg- 
islation should take priority, so the $2,000 or whatever the 
amount of money is that finally ends up in the bill that is 
passed, should take priority and then this should be over 
and above that legislation that is in place when it comes to 
bankruptcies. 

Mr Dadamo: I want to mention that there is a clip- 
ping out of the Windsor Star that I received this afternoon 
that directly relates to our topic here this afternoon. It says: 
“About 20 workers claim they are out of a job. They fear 
they will never be paid money owed to them after a Wind- 
sor robotics company laid them off and ceased production 
last week.” 

They spoke to a couple of employees who worked 
there. Forty-eight-year-old Neil MacDonald said the com- 
pany owes him about $3,000 at this point. They fear now 
that they are not going to get any severance or vacation 
pay, etc. Andy Flannigan, a production worker, says the 
workers will probably look for relief in the province’s 
newly announced employee wage protection program, 
which covers workers’ severance when a company goes 
bankrupt. He says some of the workers have been em- 
ployed there since the plant opened about 12 years ago and 
that the layoffs come as no surprise. 

Do you think the $5,000 cap we are addressing and 
speaking about covers things like severance and vacation 
pay? Do we go quite high enough? 

Mr Nickerson: If you have a situation where you are 
talking about 12 years, you might be close to the $5,000, 
but in most cases when we are talking long term, anything 
over 15 weeks, besides vacation pay and the wages that are 
owing to the employee, $5,000 will not be adequate. It will 
not cover it. We gave you an example in our brief. 


Mr Dadamo: No, and I live it at home. We have 
talked about this with other people. For someone with 20 or 
25 years and more, that $5,000 just does not seem to cut it. 


The Vice-Chair: In this particular case we have about 
five minutes for each party, so if there is anyone else who 
wishes— 

Ms S. Murdock: It is not in relation to your brief 
actually; it is in relation to other jurisdictions and legislation. 

Part of the thing we have been hearing, particularly this 
morning, was the lack of consistency for Ontario having 
this kind of legislation where we are leading the pack and 
that we are giving businesses problems in terms of having 
this kind of legislation in place. I was just wondering. You 
probably have some knowledge of other jurisdictions and 
other countries that would have legislation that would be 
similar or even more stringent. Do you know of any? 


Mr Nickerson: Ironically, I was watching TV at lune 
today when a program came on that was talking abov 
investing in Italy. The first thing they were talking aboy 
was the fact that what you have to do as a business perso, 
is ensure that you make the right contacts with people i 
that country, because once you hire the employees, you d 
not have a right to discharge them. You cannot terminat 
the employees unless you have a large amount of severan¢’ 
pay that you are going to have to put away for each and ever 
one of those employees. 

We went through the whole question of dealing wit 
the aerospace industry, especially the two companies thi 
want to buy de Havilland. Both of those companies made. 
very strong point with us in the hearings we had durin 
that presentation that if there were going to be layoffs, the 
would be looking to Ontario because in France they ar 
obligated to continue employment for the workers at thos! 
plants. They cannot lay them off. They have guarantee 
employment for workers in those countries. There is n’ 
way you can get at that kind of situation, because th 
workers are guaranteed employment and they are n¢ 
going to be laid off. 

We know that when they had a strike that took place + 
Airbus, when they shut down the main plant in Franev 
they did not lay the workers off, because even with a strik, 
taking place in another country, they could not lay thos, 
workers off, by the law. 

They are going through the same process under th 
new provisions in Europe—you can speak to that—whic. 
they are now putting into place. All this legislation is goin) 
to guarantee these workers their incomes. | 

Mr Gottheil: If I can follow up, the ministry issued | 
discussion paper in December 1990, so in terms of th’ 
information I give credit where credit is due regarding th, 
research. In response to the question of which jurisdiction 
currently operate wage protection funds, the discussio’ 
paper indicates that throughout Europe, in the majority ¢ 
the European Community jurisdictions, there is a wag’ 
protection fund in place. In Norway, France, West Gei, 
many, these countries that I have just mentioned set u 
their programs in the early 1970s, all the way to Greece i, 
1981, Iceland in 1984 and Portugal in 1985. They set u 
wage protection fund programs. | 

In Canada there are some programs already in plac 
For example, in the Quebec construction industry there is. 
wage protection program, which by the way is funde 
through an employer payroll tax. There is legislation i. 
Quebec but not yet proclaimed, for a wage protection fun’ 
for the industrial sector. I underline that my understandin’ 
is that as of yet it has not been proclaimed, but a generi: 
wage protection fund has been set up under the administré 
tion of the labour standards commission. | 

I think it is fair to say then that many other industria: 
ized jurisdictions in what we might call the west hav 
these kinds of programs. 


Mr Offer: Thank you for your presentation. I think» 
is good that the committee periodically throughout the da. 
is reminded that what we are talking about is people wh! 
are no longer working, who are owed some dollars, an! 
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‘through the legislation previously in existence are entitled 
ito certain dollars. What we are grappling with is how we 
ican make this bill as good as it possibly can be in the time 
we have available to us. 
| I would like to ask a couple of questions dealing with 
lyour submission. It states on page 4—I am really just ask- 
ing for full clarification on this—‘The bill deals with en- 
suring that workers get what they are entitled to receive by 
lway of statutory right.” Do you see, as a result of that 
statement, that the bill is somewhat limited or flawed in 
ithat it does not call for full entitlement of employees to 
\what is their statutory right, in your own words? 
| Mr Nickerson: Let me understand your question. Are 
lyou talking about the present law that says severance pay 
‘is paid at a certain point? Is it that bill or this bill? 
‘Mr Offer: No, I am talking about this particular bill. 
‘This bill has a cap of $5,000. There is a statutory right 
which you have alluded to on the second and third lines of 
‘page 4 which would, in certain instances that you would be 
most familiar with, be more than $5,000. Is it your position 
‘that the bill is limited or flawed because it does not em- 
brace the full statutory right of employees in this province? 
Mr Nickerson: | think it is limited, obviously. It is 
limited by the cap of $5,000. As far as the individual is 
concerned, the individual should be entitled to every cent 
that he is entitled to under the legislation for severance 
pay, the same as he is entitled to his wages, his vacation 
pay and all the other benefits that he has earned on each of 
the entitlements. 
__ Mr Offer: All I am trying to do is get a full apprecia- 
tion of your position. Is it your position that the bill should 
‘be amended to up the cap of $5,000? 
' Mr Nickerson: We have said that in our brief. One of 
our examples in the brief is that the $5,000 in fact can be 
met very easily by a person who would be losing his job 
by not having the termination pay, not having vacation 
pay, not having a regular payday and the severance pay 
benefits; no question about that. 
1550 
_ Mr Offer: The next question I want to ask—and I 
think this is clear in your presentation on page 5—is that 
we have heard a lot of talk about harmonizing this legisla- 
tion with the federal legislation. We have more control, 
obviously, over the provincial legislation. When we talk 
about harmonizing the federal legislation, I sort of think 
we are trying to lasso a cloud. We can see it, but we really 
cannot grab hold of it and we do not know what it is going 
to look like. It just might dissipate into nothing. 
' If it proceeds as it now is, you are clearly saying that 
the $2,000 that is federal, no matter how you view that 
dollar figure, should be in addition to the $5,000 for a 
worker’s claim, as opposed to its being a total $5,000 cap, 
with the provincial government claiming $2,000 from the 
federal government. I apologize for that question, but it is 
the only way in which I could put it, because I believe the 
minister and the deputy said yesterday that in terms of 
speaking with their federal counterparts, they were looking 
at getting a recoup of $2,000 from the federal government 
in areas where the claim has been justified, which would 
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lead one to believe that the minister and deputy are looking 
at a total of $5,000. 


Mr Nickerson: I, like you, will be very leery about 
whether or not there will be any harmonizing whatsoever 
between the federal and provincial governments. Second, 
in saying that, the point in question is if you have a bank- 
ruptcy situation, you are dealing with a bankruptcy law. 
Once you start to get entwined with the whole bankruptcy 
procedure, we are talking about priorities. Now we are 
talking about where the workers’ priorities are going to be 
as far as the bankruptcy is concerned and it is going to be 
limited to $2,000. That is bankruptcy legislation federally 
that has to be met federally and should be paid to the 
employees. Then we should be talking about the $5,000 on 
top of that. So we are talking about stacking the $5,000 on 
the $2,000; no question about that. They are entitled to it. 


Mr Offer: You do not believe the provincial govern- 
ment should look upon this as an integration of some sort? 


Mr Nickerson: No. 


Mr Offer: My last question talks about page 7, “The 
responsibility for ensuring that employment-related com- 
pensation be protected should fall directly on all employ- 
ers rather than taxpayers in general.” Do you feel in 
principle it is unfair that this particular potential liability 
falls on taxpayers in general, as per your statement? 


Mr Nickerson: No. I think the principle, first of all, 
should lie with the employers and the employers should be 
responsible for a system where there is going to be a tax 
on payroll to take care of this situation. If we cannot have 
that and we cannot put that in place, then it should be the 
government that stands behind that, and the employee gets 
his money; no question about it. 


Mr Offer: From the taxpayers? 


Mr Nickerson: Yes, but I would suggest the way it 
should be is a payroll tax. In fact, I had one employer call 
me—it had nothing to do with this—who was talking 
about the minimum tax the NDP is talking about and said: 
“Do what you can to make sure there are no provisions 
coming in, because we like the tax system in Ontario. We 
don’t want to see any changes in the tax system. We like it 
the way it is. It’s a reasonable tax system.” 


Mrs Witmer: Mr Nickerson, as I listen to yourself 
and I listen to the other presenters, I am becoming ex- 
tremely concerned, because I see that in the presentations 
people are coming from two very differing points of view. 
We hear on one side people saying that the maximum of 
$5,000 is too much. They are concerned about the 
directors’ liability. They are concerned about many other 
parts of Bill 70. I hear you saying that the $5,000 is not 
enough, etc. 

How can we in this province make sure we establish a 
more effective consultation process between the employer 
and the employee? If we continue down this path, I see 
more uncertainty created in this province and I see busi- 
nesses moving away and I see a further loss of jobs. I have 
to tell you I am feeling very concerned today as I listen to 
those presentations, because I see two totally opposing 
points of view. 
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Mr Nickerson: Let me give you some examples of 
those opposing points of view, because we led a charge on 
the whole question of concessions and on the basis of 
stepping up to the responsibility of whether you are going 
to have jobs or not have jobs. We have watched the pro- 
cess of employees who in fact have made concessions to 
employers on the basis that they are going to continue to 
have employment. In 90% or 95% of those plants and 
those operations where there were concessions made, the 
end result was that two to three years later the plant was 
shut down and the employees lost their jobs anyway. 

Mrs Witmer: Ninety per cent? 

Mr Nickerson: Yes. We watched it and saw exactly 
what took place. In other words, the very simple process of 
somebody coming forward as an employee and giving 
money to be able to maintain his job does not work be- 
cause the whole question of the free enterprise system does 
not allow that to work. It allows only the employers to be 
able to have work if they have the product they are selling 
at the time. That is the problem you have with it. 

Of course, at the point you are talking about an amount 
of money, you are always going to have an argument be- 
tween management and labour of whether it is too little or 
too much, and that argument is going to take place for a 
number of years. But I do not see any fears of any jobs that 
are going to be transferred out of Ontario as a result of this 
legislation that is coming in. After all, we are saying here, 
“Give the employees what they are entitled to under the 
legislation—the severance pay.” There are very few execu- 
tives who do not get the severance pay they are entitled to, 
very few. They all get their severance pay and they go on 
to other jobs in the same province, or other jobs in Canada. 
We have no fear that they are going to move anyplace out 
of this country as a result of this legislation, similar to 
what we said when the legislation was brought in about the 
severance pay. 


Mrs Witmer: I will just mention to you that we had 
one presenter this afternoon who indicated that his company 
was looking to Buffalo because of what it feared to be the 
overregulation and the overtaxation. I can certainly tell 
you that in my own community I have had good, honest, 
hardworking business people say to me that they are con- 
cerned about the air of uncertainty in this province and that 
they are looking. So I have to tell you, I am concerned— 


Mr Nickerson: They may be making the observations 
that they feel there is going to be some concern with some 
legislation, because I heard the remarks. It was mostly 
dealing with labour legislation, which was not a place for 
that to be presented today. There may be concerns they are 
putting forward, but I would challenge you to go ahead 
and find the people who are moving to Buffalo. I see all 
kinds of ads, I see all kinds of people threatening. I would 
like to know what the tax system is in Buffalo for that 
employer because I know that in Ontario it is very lucra- 
tive to locate here because of the tax system. 


Mrs Witmer: So you do not feel we will lose Jobs as 
a result? 


Mr Nickerson: No. 
Mrs Witmer: Thank you very much. 


Grosman and Gale, not Grossman. This law firm has spe: 


The Vice-Chair: I would like thank you, Mr Nickersdl 
for coming before us, and also you, Mr Gottheil. 


Mr Nickerson: Thank you for the opportunity. | 
1600 


BRIAN A. GROSMAN 


The Vice-Chair: The next presenter we have on ou 
list—and we are not doing badly, we are only running 
close to 15 minutes behind—is Grosman, Grosman anc 
Gale. If you would step forward. 


Mr Grosman: Maybe I should begin by telling you 
what my name is. It is Brian Grosman, it is not Grossman 
I am no relation to any Grossman living or dead. 

The Vice-Chair: I apologize for that. | 


Mr Grosman: Maybe I can clear the air on that point 
I am also senior partner of a law firm called Grosman, 












cialized for over 10 years in the area of employment law. | 
have published a number of books in this area. The mos 
recent book came out last week—a little advertising. Em. 
ployment Law in Ontario, A Guide for Employers anc 
Employees was published last week. 

This is an area where I have devoted a great deal ol 
time and thought. I hope I avoid the polarities which Mrs. 
Witmer has just referred to. We represent both employers) 
and employees, which is rather unique. We do not do labour 
law, but we are representing employees on a daily basis, 
We are engaged in disputes with employers, be they 
wrongful dismissals, human rights, occupational health, 
and safety, and all the other pieces of legislation—pay 
equity, future employment equity, etc. =i 

As a result, we have been very busy over 10 years, 
because there is no more dynamic area of the law than’ 
employment law in Ontario. There is no area of the law, in | 
my opinion, which has undergone as much change in On- 
tario as the legislation and laws relating to employment in 
this province. } 

Under those circumstances, what has happened is that: 
employers, who of course are risk averse and who are 
looking for stability, are continually engaging people like. 
myself to gaze into a crystal ball and say what the future) 
holds. My answer is I do not know. Similarly, employees,” 
Who are under enormous risk in this province of losing’ 
their jobs in light of the mergers, takeovers, sellouts, ete, 
many of which I have been involved in, are very con-| 
cerned about what their rights are, their minimum rights,’ 
their maximum rights. We are advising these people, again 
on a daily basis, in this regard. 

So I come to you today, as I did last fall before any 
legislation was prepared, to plead the case for a structured’ 
advisory process, not one that is ad hoc, where you invite’ 
associations which are union dominated or management! 
dominated to meet from time to time to deal with specific, 
issues, but rather, what I was involved in many years ago. 
As you will notice from my credentials, I am the founding’ 
chairman of the Law Reform Commission of Saskatche-) 
wan. I served under the premiership of the Honourable’ 
Allan Blakeney. 
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During that period we had a co-ordinating committee 
n criminal justice and the job of that committee—because 
riminal justice was a very dynamic area in those years, 
975 through 1979, when I served as chairman. We had a 
9-ordinating committee, so the left hand and the right 
and would always know what is going on in order to 
ring some stability, continuity and consistency between 
te Solicitor General’s department, the Attorney General’s 
epartment, prisons, criminal law, etc. So there was conti- 
uity, because the last thing we wanted in the criminal law 
eld was discontinuity, so that people did not know what 
ieir rights are. 

, Similarly, I suggest to you that in the labour-employ- 
tent field, since it is the most dramatically changing area 
f the law and it will change, in my opinion, even more in 
te 1990s—as we now have part-time contractual employ- 
lent, we are going to see 50% of our workforce female; 
"e are going to see large percentages of mincrities, some 
f whom understand rights, some of whom do not; we are 
oing to see active human rights interventions—we should 
ave in this province a committee of very independent- 
jinded individuals who are not perceived as having a par- 
cular political axe to grind, be it union or management, 
ad this committee be available to the ministries that deal 
‘ith human rights, labour legislation, etc, as a preliminary 
dvisory group that looks at legislation and makes prelimi- 
ary comments, so that legislation does not go forward 
ntil this group makes those preliminary comments with 
sgard to it. 

| I think that because business is so oriented to stability 
ad because as soon as you put forward legislation and 
1en you have to withdraw it, business becomes extraordi- 
arily nervous about long-term continuity, how it is going 
) be treated by government, by legislation, etc. 

_ So my first pitch in the paper which I have delivered to 
ou—and I am not going to refer to this paper, by the way. 
‘do not believe in reading papers to committees. I never 
njoyed it when I sat on committees. My first pitch is that I 
uink some kind of very strong, independent co-ordinating 
ommittee ought to be set up that is in the labour-manage- 
ent employment law field. Because it is such a dynamic 
eld, just as criminal justice was in the 1970s, labour law 
nd employment law will be the dynamic field of the 
990s, in my opinion, extraordinarily dynamic. That is 
thy government that owes a duty both to business and to 
ibour, to employees, to be consistent and, to minimize 
Sk to all sides, should do that by way of good, solid, 
idependent advice. That is point one. 

Point two, and I deal with it in my submission to you— 
‘am going to move away from personal liability and go 
irectly to directors’ liability. We have in the Employment 
tandards Act of Ontario a definition of both employer and 
mployee, and for the purpose of directors’ liability, or any 
ther liability, by the way—and I make the pitch in the 
aper that liability should be based on some kind of fault, in 
ny case—there are two problems. For example, how do you 
efine “employee”? Who is an employee for the purposes 
f the Employment Standards Act? What is an employee? 

| We have had a recent case in Ontario which says a 
lanager or, if you like, owner/manager of Becker’s, is an 


employee for the purposes of the Employment Standards Act. 
It came as a surprise to-some of us, but that is a recent case 
and it is referred to in the recent book. Similarly, what 
about “employer”? The definition of employer under the 
Employment Standards Act not only deals with the direct 
employer of the individual who suffers as a result of the 
company going under, going into bankruptcy, whatever, 
but any company which is directly or indirectly involved 
with this employee. Indirectly goes a long long way, so 
that if you like to look at hierarchy, it is not only the main 
company which may have a lot of subsidiaries, but it may 
be a subsidiary in Mexico of the company in Canada and 
those directors, according to the definition under this act, 
might very well be liable to terminated employees under 
this legislation. So the net is cast very wide. 

Going back to my original point, if you are looking to 
encourage investment in Ontario, the people who are in- 
vesting, directors, companies, must have some understand- 
ing of what their downside is. Are they going to be liable 
because some company in Sudbury has a problem and 
goes under? Does that mean there is going to be additional 
liability on a company that shares a few directors? Not all 
the same directors, because they talk in the legislation 
about indirectly, so that they are liable if they are indirectly 
associated. 

One of my recommendations is that the people who are 
drafting this legislation take a very close look at the defini- 
tion of “employer” and the definition of “employee” for 
the purposes of the employee wage protection fund. Do 
you want a manager/owner of Becker’s to be able to tap 
into this fund? If you do, then the present definition of 
“employee” is probably adequate. If you do not, then you 
had better look at that definition again. 

With regard to companies, do you want all companies 
associated with the company in trouble, whether directly 
or indirectly, to put their directors at risk? If you do, say 
so. The present act says so. That is a very broad net. | 
suggest it should be limited to a more direct connection 
than that one. 

Let me say that I agree with the employee wage protec- 
tion fund. I think it is a good idea, because there are many 
employees who face enormous problems when a company 
goes bankrupt and indeed, they do need a bridge. These are 
the same employees who do not engage senior, experienced 
expertise to represent them. I think they need that bridge 
and the bridge would be provided. However, I have heard 
other submissions which talk about mitigation and whether 
there should be double recovery or, someone said, a wind- 
fall profit, by somebody collecting the provisions under the 
legislation, then maybe suing and collecting a second time. 
1610 

We have had a recent case in Ontario, very recent, which 
says that you cannot have double collection. You cannot 
collect, under the Employment Standards Act, your sever- 
ance and termination pay, and then sue your employer and 
not have that deducted. The most recent case says that 
must come off the top. So you cannot have double recovery. 

If that is the principle, then I do not think there should 
be a windfall profit built into this legislation. If somebody 
is let go and within two weeks is re-employed at the same 
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wage, then I do not know why that person ought to dip into ~ 


the taxpayers’ pocket for a windfall profit. 

The whole area of employment law is based on contract. 
Contract means that if you suffer damage, it is just to 
compensate you for what you actually lost over a reasonable 
period of time. It is not to provide you with exemplary or 
special damages in order to take care of a rainy day. It is 
merely to compensate you. On that principle, I think miti- 
gation should apply to all legislation, and that is, if you are 
gainfully re-employed you should not collect twice. 

The problem with that, of course, is that there is no 
motivation for people to be gainfully employed if it means 
it is going to cut into their minimum requirement. There 
are ways around that. We do it every day with regard to 
employment contracts, and I would be happy to go into 
those at some future date when we are looking at specific 
amendments. There are ways to encourage people. For exam- 
ple, in the law generally, as you know, if you mitigate your 
damages by finding re-employment, you of course do not 
collect the notice period that you might be entitled to, ie, 
18 months, but employers have found a way to encourage 
these things. 

Those are my submissions. I am really here in the hope 
that you will have a few questions for me, and maybe I can 
be helpful in that regard. I thank you for listening to me 
patiently. 


Mr Ramsay: Mr Grosman, I really like your idea 
about setting up some sort of consultative group. I had such a 
group when I was the Minister of Correctional Services, 
and it was just a personal—and maybe you are talking 
about something more expanded—advisory group of people 
who did not represent any particular advocacy group out 
there. They were people from the church community, from 
the criminal justice community, but they did not have titles. 
You are right: The trouble with labour law and that discus- 
sion in this jurisdiction is that everybody has an agenda. 
So you have, obviously, heads of unions with their agenda, 
and, of course, their own following that they have to sat- 
isfy, and in the other case you have people as head of the 
chamber of commerce who are out there making threats 
that everybody is going to go to Buffalo, and so you get 
this adversarial situation on both sides that is not really 
constructive. 


I think that is a very good idea, that you get basically 
people from the community that are obviously sensitive to 
a social, democratic society and contribute ideas but with- 
out putting forward these specific agendas that, unfortu- 
nately, build distrust from people on the other side. I think 
that is a good idea, and I would hope that the minister’s 
staff that is here would certainly pass that on to him, be- 
cause I think this government has a lot to do to build some 
trust in the general population. That might be one way of 
doing it so that it does not look like he or the ministry is 
representing one side or the other, but is basically reaching 
out to the community to bring people together. 


Mr Grosman: When I have worked on these types of 
committees, if it is not a public quorum and if people are not 
taking positions for cosmetic or political or other reasons, I 
am always surprised at how well they can work together. 


So I am suggesting a committee of intelligent people. Foy 
example, on one of the committees that I served, it wag 
chaired by the deputy minister, and there they had myself 
chairman of the law reform commission—but I had no 
particular agenda at all—and they had an academic, a pro- 
fessor of economics on the committee, and they just weni 
out and said: “Who are people whom everybody respects}, 
Let’s put a group together that we can get a consensus on. 
When they were not talking to the public and there were ne 
microphones and there were no recordings, I was always 
amazed at how much we accomplished. An enormous 

| 


amount of good will. 


Mr Offer: Mr Grosman, thank you for your submission. 
I have a question dealing with the whole issue of directors, 
I do not want to misread what was in your presentation. ]) 
will re-read it. Do you feel that in any one particular cor- 
poration which, for instance, goes bankrupt—we will use 
that example, a company goes bankrupt and it has a certain 
number of directors, not all of whom share in the same day 
to day operation of the company—there should be some 
mechanism for some of those directors, who are potentially 
liable under this bill, to argue before a tribunal or something, 
some mechanism, that on the basis of reasonable care they 
should be exempt? Right now, under the bill, there is not, 
and I would like to get your feeling as to whether thal 


should be something available to directors. 





Mr Grosman: Generally I believe that fault should be 
a governing principle, although I do not see that as workable 
under these circumstances. I think if you are a director, 
you are a director for all purposes. I agree with a comment 
I heard earlier that insurance is going to be nearly impossi- 
ble. That is my reaction as well. So it is going to be very, 
difficult to get this kind of insurance. But I cannot see a. 
reasonable way of excluding some directors and including 
others on the hands-on principle. Some. directors are out: 
side directors. Do you exclude outside directors? Some 
directors are also officers of the company. Do you nail. 
them and exclude outside directors? No. I do not see that. }: 
think if you take responsibility as a director, you have to. 
take responsibility for all purposes, and under the amended’ 
legislation I do not see that as particularly onerous. | 


Mr Offer: I very much appreciate that response. On’ 
the issue of mitigation, I wonder if you can take me! 
through that again. It seems you were saying that an em- 
ployee who is able to prove a particular claim may have 
that claim reduced or mitigated in the event that the em- 
ployee has obtained employment, because the corollary is 
that many will argue that that person is entitled to those. 
things whether he gets employment or not. 


Mr Grosman: No, let me be clear. Under the Em- 
ployment Standards Act you have that entitlement whether 
you are re-employed or not. That is called a minimum, 
entitlement. | 

If you are asking for an employer to pay more than the. 
minimum under the Employment Standards Acct, that is, 12) 
months, 18 months, you have been there 20-some yeals, 
etc, then there are two duties that cut in. You have a duty to’ 
make reasonable efforts to seek out re-employment. If you, 
do not, a court can say you are not entitled because you 
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ave not been looking. On the other hand, if you look and 
jou find, whatever you earn during the period of reason- 
ple notice, be that six months or 12 months, is deducted 
om the top. 
| What companies do, just so you know, in order to get 
wer the hiatus of having somebody who is either not 
oing to look for a job or someone who is penalized by 
»-employment, is that the majority of packages we put 
gether for companies are based on—let’s say an em- 
loyee is entitled to six months. Under those circum- 
‘ances, if the employee is re-employed during that 
x-month notice period, he or she gets 50% of the balance 
.order to encourage him to seek out re-employment. That 
, so that they do not sit on their hands over that period. So 
) that extent, yes, there is a small windfall profit, but then, 
; the same time, you are encouraging the employee to seek 
ut re- employment and the employer ultimately benefits 
y not paying out the full term. I suggest that that principle 
light very well be integrated in some of this legislation. 
§20 
' Mrs Witmer: I thank you for your presentation, Mr 
tosman. I appreciate the fact that you have restored some 
my faith, and you have suggested ways in which we can 
nprove labour-management relations. That is certainly, as 
pointed out before, a concern I have. This committee you 
Jk about, would you see that being appointed by the Min- 
‘try of Labour? 
_ MrGrosman: Yes. 
_ Mrs Witmer: How large a committee are you thinking 
Mr Grosman: No more than a dozen. To be sure that 
2ople can attend the meetings, you need about a dozen to 
2 sure that six or eight are always there. I would say 
out a dozen. 
' Mrs Witmer: You would see this committee discuss- 
ig legislation and changes and, I guess, avoiding some of 
ie unnecessary publicity that has been generated as a re- 
ilt of Bill 70 and also as a result of the two reports on the 
abour Relations Act. 


_ Mr Grosman: I am convinced that if those had been 
ibmitted to this kind of committee, there would not have 
2en the public problems and the perceived business prob- 
‘ms that followed that legislation. 

| Mrs Witmer: I hope the government does take your 
iggestion under very serious consideration. I think it is an 
«cellent one, and I think it could have the effect you have 
itended. 

_ Ms S. Murdock: I just want to go back to your miti- 
ation comments as well, On the minimum standard under 
‘¢ Employment Standards Act for termination and sever- 
1ce—I am specifically talking about those two areas. I do 
ot know whether I am understanding you totally, in that 
hether your problem with the area is because it is being 
inded by the taxpayers of the province or whether it is 
ase of— 


Mr Grosman: I have no problem with the area what- 
ever. 


Ms S. Murdock: —the windfall, the windfall aspect. 


Mr Grosman: Oh, the windfall aspect. 


Ms S. Murdock: Yes. Which one is’ it, because | 
guess our view is that termination and severance are some- 
thing that is owed to you; you have earned that. Just because 
you were smart enough to go out and get a job after your 
company closed or whatever happened, you should not be 
penalized. You have already earned that time. That was part 
of the deal and there is a minimum requirement under ESA 
that guarantees you certain minimum amounts of time. So 
I am having problems seeing it as something where the 
worker is beating the system by getting paid twice. 


Mr Grosman: The difference between us is that I am 
looking at the historical background of the law in this area 
and how it developed. It was always compensatory. What 
have you actually lost? We will try and reimburse you for 
your loss. That has been the law for 300 years in this area. 

Social engineering and social planning now say, “Well, 
no, we’re not going to compensate you for your loss; 
we’re going to compensate you for the fact that, unfortu- 
nately, you’ve been fired, even though you’ve lost nothing. 
You have gone from one job directly into another.” In this 
day and age there is no such thing as being born into a job 
and dying out of a job. It is a revolving door. You are in for 
two years and you are out. You are in for four years and you 
are out. If every time you leave, for whatever economic 
reasons—and they are usually purely economic reasons; 
they have nothing to do with your competence or lack of 
competence—why should you then be entitled to a benefit 
beyond the compensation which you get, in any case, be- 
cause you have been bright enough to find a job? Are we 
going to reward indolence by saying, “You don’t need to 
find a job, because even though you can walk from job A 
directly into job B we’re going to pay you anyhow”? 

Ms S. Murdock: Another comment you made earlier 
was about certainty and stability and the whole point of 
setting up the employment standards guarantees in terms 
of time allotments: “If you work for me for 10 years I’m 
going to guarantee that you’re going to get this much time.” 
An employee then stays with that company, builds up all 
kinds of years of experience and seniority with that company. 
The company closes, for whatever reason. That employee 
may have considered, at some point in time, going out and 
getting something else, and did not because he stayed there 
and was gaining seniority and gaining rights he believed 
he had and benefits that were due him. We are looking at it 
from two opposite ends, because the way I look at it he or 
she has earned that time and therefore it is owed. It is not 
some little favour they are granting to them, regardless of 
whether they go out the next day and get a job with an- 
other company. 


Mr Grosman: We do not disagree, to this extent: I 
think there should be some minimal provision that is not 
subject to mitigation. That was not my pitch. The Employ- 
ment Standards Act provides that. Where I was responding 
is that if you have a separate fund, should someone go into 
that fund—and it may very well be to a maximum of 
$7,000, that is, $5,000 plus $2,000, if you work it out that 
way—for $7,000 of taxpayers’ money after he has already 
received his employment standards minimum benefits and 
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has moved directly into new employment? Should mitiga- 
tion not apply? 

Ms S. Murdock: But that is not what Bill 70 says, at 
least I do not read it that way. What you just said would 
not occur under this bill. In this case, there is a $5,000 cap. 

Mr Grosman: But I am putting the $2,000 from the 
feds on top. 

Ms S. Murdock: The minister and the deputy yester- 
day said they would work it as one central application 
system—if they ever agree with the federal government— 
where they would get the $2,000 funded back to them, but 
the provincial government would pay it out initially. 

Mr Grosman: I was not here, so I did not realize that. 


Ms S. Murdock: It would be $5,000. When the em- 
ployment standards officer took your application and made 
a determination as to what benefits you were owed, part of 
that would be your termination and severance out of that 
$5,000, but it would not be over and above that. 


Mr Grosman: Quite right. We agree. 

Ms S. Murdock: Minimum provisions; I got it. 

Mr Grosman: I think I have probably overstayed my 
welcome. Thank you, Mr Chairman, and thank you, mem- 
bers, for your patience. 

The Vice-Chair: No, you are just about on time. I 
thank you very much for your presentation. You came at us 
from a different perspective and we much appreciated that. 


1630 


ANTHONY BRATSCHITSCH 


The Vice-Chair: The next person to present is Mr 
Bratschitsch. If you are ready to make your presentation, 
feel free to start. 


Mr Bratschitsch: I appreciate the opportunity to 
make my presentation. I am a co-owner of a small Ontario 
manufacturer that exports most of its products to the 
United States, and in a couple of weeks’ time we are going 
to be celebrating our eighth anniversary. 

I strongly agree with ensuring that the workers get paid 
when their employers go bankrupt or simply disappear. I 
experienced a nasty situation in 1984 when I was a direc- 
tor of an Ontario company that was associated with an 
American one through common ownership. At that time, 
those companies were going through what is today called 
rationalization. The Ontario company’s demise was inevi- 
table. For a long period of time, business decisions were 
made in favour of the American company at the expense of 
the Ontario one. We had orders obtained in Canada that 
were being transferred to the United States. We purchased 
new equipment and, lo and behold, it would be shipped on 
trucks to south of the border. Furthermore, the Canadian 
company was purchasing very expensive items worth hun- 
dreds of thousands of dollars and shipping it to the United 
States, and I was convinced there was no intention to ever 
pay for it. 

I transferred down to the United States and worked for 
the American company. I applied for and received immi- 
gration papers for both my wife and myself, and my first 
son was born down there. In 13 months, I had acquired 23 


orders for the company, but I personally transferred 21 | 
them up to the Canadian operation. Finally, I gave up, 
quit my employment. I came back to Canada and soupy 
employment somewhere else. | 

About a year afterwards, I was contacted by the Can’ 
dian company’s bank and was informed of some serio: 
problems. I was still a director and I came down to t) 
company to resolve the problems. I found that as a direct’ 
I was powerless to do certain things, but on my initiatiy 
the bank and I made an agreement. If I would put t). 
company into early receivership, the bank would ensu 
that the workers were paid. I was financially devastat 
and I never even considered trying to benefit myself. I al’ 
had previously ensured that certain Ontario suppliers hi 
their interests secured so they were able to get their produc 
back from the United States when the Ontario com 
went under. 

In my mind, there is no question that workers must ’ 
assured they will be paid for their work, but I strong: 
disagree with Bill 70’s proposals and implications f' 
these reasons. 

Certain portions of the bill would further affe’ 
businesses’ ability to compete, especially when we are e 
porting to such areas as the United States. In my opinic’ 
the payroll tax would be a regressive tax in that it has to’ 
paid whether the business makes a profit or not. Furthe 
more, once a tax is in place business expects governme. 
to increase it. We have to be sensitive about our ability: 
compete in the United States. The United States buys mo} 
from Ontario than it does from Japan. That marketplace, 
our most important source of revenue, but we are batter’ 
by monetary, taxation and social policies that are destro’ 
ing our ability to earn those revenues. I could tell you wh 
nightmares the GST is causing manufacturers in Ontar 
such as myself, stuff you may never have heard of. 

Five years ago, we manufacturers held a 17% wag’ 
cost advantage over the Americans. By 1990, our positi’’ 
eroded to where we had a 10% disadvantage. How can \| 
expect to generate revenues when the Americans will b’ 
goods from elsewhere because of better pricing? As sa) 
ries represent about 60% of most companies’ cost of pl 
duction, a payroll tax will further erode our ability to s/ 
to the Americans. | 

I heard earlier the gentleman from CAW mention cor 
parisons with Italy, France, Greece, and I am sure that’ 
fine, but I would like to remind you that we are in t 
shadow of the United States and we must deal with } 








United States. 

Unless I am wrong, Bill 70 would provide for uni 
peded access to directors’ assets without notification ' 
without going after the failing company ’s assets first. Tl 
is wrong, in my opinion. This is just as bad as not payi’ 
the workers. If such a proposal is in place, most peoy’ 
would probably choose not to be directors, but we ney 
directors in business. This idea smacks of some form’ 
vindictiveness and categorizes directors as immoral a 
obscenely wealthy business people, which is not true. T) 
average pay for business owners is $28,400 per ye! 


which is only between 3% and 4% more than the averai 
employee’s income, and this is for working longer how 
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with substantial risks. I got that information from the Ca- 
nadian Federation of Independent Business, of which I am 
10t a member. 

The idea that successful businesses must pay for the 
failures of others is upsetting. That is what really gets my 
zoat. To me, this is as if you are punishing soldiers because 
heir comrades fall in battle. All you are going to do is 
weaken those who are left. 
| According to the recent report issued by the federal 
iberal Party’s task force on the economy, Ontario has lost 
ilmost 140,000 jobs because of various reasons. These 
obs must be replaced and they can only be replaced by 
successful businesses, and I intend to be one of those busi- 
nesses that employs more people. 
| My presentation is based on personal experience. As I 
stated earlier, I am a co-owner of a small manufacturer and 
_ export to the United States. I am very sensitive about 
what prices I have for the Americans. My perspective is 
hat of a small businessman who believes that three out of 
every four new jobs are created by small businesses. I am 
ere On my own, speaking for myself, not for any business 
yr political group. I feel like I am just one little stick in a 
yundle. On my own, I am nothing, but you take a bunch of 
iticks like me and put them into a bundle and that bundle 
s what keeps this country strong. 

_ Big business will do things I cannot answer for, and so 
will big unions. But to give people a chance to be em- 
sloyed, we have to generate revenues. That comes from 
yeing competitive. 

: I would like to recommend a possible solution for en- 
suring that workers do get paid. Maybe it is not a new idea, 
put it comes from my personal experience. I would recom- 
nend that companies be bonded for the average amount of 
vages they would be owing at any one time should they 
so under. Right now, because I have to deal across the 
order, my company must post a bond. I go through the 
»ank on that, and.the value of the bond comes out of my 
‘ompany’s operating loan. That is not a bad idea, because 
he banks are always watching our receivables or payables, 
)ur asset ratios and so forth; they are always monitoring 
he situation. If they know something is wrong with my 
yperating line of credit and something is not going well, 
hey will keep us honest. I know this is probably a federal 
urisdiction, but it seems to me it is one of the simplest 
vays to make things work; after all, it does work with my 
ond. When I made the proposal to the bank manager in 
984 about honouring the wages of the employees, he 
greed. I do not see anything wrong with it. 

_ I think Bill 70 is a very important factor, because it 
ends a signal to the little sticks in society. I have no form 
4 communication with my counterparts in society, but I 
‘now if it is sunny outside I will go to the beach and have 
| good time, and if it is raining I will stay indoors, close 
he shutters and wait till the sun comes out. I feel Bill 70 is 
. Signal. That signal could say, “Hey, guys, it’s going to be 
aining for a while.” 

_ When I hear of somebody moving to Buffalo, I do not 
jut much faith in that. I have been to the States, and in the 
ast year I have examined moving back to the States. As a 
nanufacturer, New York state is a lousy place to go. If 
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someone says North Carolina cr Tennessee, maybe you 
should watch out. I read a report, and it may be a subjec- 
tive report, which stated that of the 48 mainland states and 
the 10 provinces in Canada, Ontario ranked last as a place 
to go if you want to locate a manufacturing business. | 
heard earlier that Quebec has a wage protection fund, but 
Quebec was ranked second-last. 

I am here because I feel strongly about my province. I 
believe we are all products of the same society, and I think 
we have to be very careful about what signals we give to 
society. 

Ms S. Murdock: In relation to your bond issue, I had 
the president of Neon Casting, the head office of which is 
in Toronto, but he operates out of my riding of Sudbury, 
who was very concerned about Bill 70. We had lengthy 
discussions on it. His suggestion with regard to funding 
was that the companies themselves set up in a five-year 
phase-in plan a funded liability fund, either operated 
through the government or through some bank or let em- 
ployers do it themselves. Had you given that any thought, 
or would it be along the same lines as your bonded issue? 


Mr Bratschitsch: I am not aware of what kind of 
bonding you are— 


Ms S. Murdock: I do not know how the bond things 
work, but would it be along— 


Mr Bratschitsch: Make it very simple. Banks are 
very good at watching finances. They would be the first 
ones to see that their clients’ financial stability was being 
threatened. A bond would be money set aside for whatever 
contingency. Let’s say I have 15 employees—which I do 
not—and if my partner’s and my liability for whatever 
obligations, wage protection, whatever, was going to be, 
say, $100,000 or $1 million, that is going to be set aside. 
The bank is going to say, “Hey, your line of credit is $10 
million, but you can only use $9 million because we’ve got 
$1 million here that is bonded.” 


1640 


Ms S. Murdock: Okay, so the concept is not very 
much different, then. 


Mr Bratschitsch: It is very simple, though. Besides, 
what is a better vehicle than the bank, because a bank is 
not in business to take risks. They are in business for equity 
funding, so they are going to watch themselves. 


Ms S. Murdock: You are supporting the payment to 
employees. I am just wondering, then, other than what you 
have stated, how would you guarantee payment to employees 
who have worked? 


Mr Bratschitsch: When a company is going to go 
under, usually the bank calls in the loan, and that money is 
ready, held in reserve. If I have a $10-million line of credit 
with a bank, $1 million—I am using these arbitrary fig- 
ures—could be set aside as an average figure that would 
be going— 

Ms S. Murdock: But it is not right now. Right now, if 
you go bankrupt, it does not matter. There is no money set 
aside for employees, and they certainly are not preferred 
creditors by any stretch of the imagination. They are not 
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even included on the list, except somewhere down below. 
So what guarantee do employees now have? 

Mr Bratschitsch: They have no guarantee today. 
After all, there are no guarantees. 

Ms S. Murdock: You stated in your own submission 
that you support the payment of employees for work done. 


Mr Bratschitsch: Yes. 


Ms S. Murdock: I am asking you how today, other 
than this legislation, can you guarantee that? 


Mr Bratschitsch: There is no guarantee. I have 
learned that in my own bitter experience. 


Ms S. Murdock: This legislation is it, then. 


Mr Bratschitsch: This legislation brings government 
into businesses’ affairs, and I do not think it belongs there. 
This bill will add to my cost of doing business, and I am 
just a typical manufacturer who sells to the United States. I 
have to keep my prices as competitive as possible. Right now, 
what is being proposed is perhaps a 1% payroll tax, but that 
could be 3% or 5% years from now. I can see from your 
reaction I am not addressing the point of your question. 

Ms S. Murdock: I am just thinking— 

Mr Bratschitsch: If a company goes under today, 
there is no guarantee its employees get paid. There is no 
guarantee. 

Ms S. Murdock: No. You answered that. How is this 
cost of business in the sense that right now everything that 
is in this bill, or amendment, is already legislated? 


Mr Bratschitsch: You mean as of today legislated? 


Ms S. Murdock: All the guarantees and so on, and it 
is not at present costing the employer anything. 


Mr Bratschitsch: I know there is a limit for directors’ 
liability, but so far, to the best of my knowledge, there is 
no payroll tax. 


Ms S. Murdock: No, there is not. 


Mr Bratschitsch: No. And I am concerned too 
about—in my case, back in 1984, I was history, yet I was 
still a director. Decisions were being made that I had no 
influence over. The problem is, someone could come to me 
and take everything I had and I had nothing to do with it. 
That is not fair. At that time, I spent a lot of my own 
money trying to keep the Canadian company going, fool- 
ishly. Really, directors, the ones who are the cagey ones, 
you just have to find your way around it. So you are not 
going to solve anything. 

Mr Ramsay: How are we for time? 

The Vice-Chair: We have a couple of minutes. 


Mr Ramsay: You are the first person who has come 
up with another sort of suggestion. I think what many of us 
are grappling with is how to do this, because I do not know 
of anybody who does not agree with the principle of this 
bill, as you do. 

Mr Bratschitsch: . Yes. 


: Mr Ramsay: Obviously, workers are entitled to what 
is due them, and that is what this government is grappling 
with in this bill. 


I am just wondering, with your experience in the ex 
port business, in having to secure a bond, what would thi 
difference in cost be to a business to build in a guarante 
through the security of a bond, which may ultimately be, 
payroll tax? What does that cost? How do you deal ve 
the bank? | 


Mr Bratschitsch: It is not much, because if I establis 
a line of credit with a bank, I do not have to spend it. If! 
establish a $10-million line of credit, at that time the ban 
deemed that my company was worth having a $10-millio. 
line of credit. If a wage protection bond was set up for m, 
particular company that had a value of $1 million, then’ 
could see where psychologically I will have to adjust m’ 
line of thinking that my line of credit is now $9 millior 
not $10 million. It is the bank’s responsibility, it is part ¢' 
the business relationship, it makes money if I make money 
that I am still worth while to honour that $1-million bon’ 
if it comes true. 

That is the way my bond works now with customs. Th. 
bank is financing my bond. Now, my bond is only wort. 
$5,000 and my line of credit is only $50,000, because m: 
company is very healthy and we do not like to use th’ 
bank’s money, but that is what it is. So it is not really 
factor. But certainly it is a very simple method that you pv 
in the hands of qualified people who are trained to hand]. 
finances. Of course, it is a federal jurisdiction probably. _, 


The Vice-Chair: I will end the questioning there, be 
cause we are out of time. I would like to thank you onc’ 
again for coming and making your presentation. It is quit: 
interesting, this thing about the bonds; a different perspective! 


Mr Bratschitsch: Just trying to do my part. Thank you. 
1650 


ONTARIO FEDERATION OF LABOUR 


The Vice-Chair: The Ontario Federation of Labou 
Mr Wilson, please. 


Mr Wilson: Thank you, Mr Waters, and to the member. 
of the committee for allowing us this opportunity to mak’ 
our presentation on the subject of Bill 70. I would like t! 
introduce my colleague, Mr Chris Shanks, who is the reé 
search director of the Ontario Federation of Labour. M. 
name is Gordon Wilson and I am the president. 

I believe we have circulated a copy of our presentatio’ 
in written form through the clerk. If I can, I would like t’ 
review that initially with the committee and then we al 
prepared, obviously, to respond to any questions the com 
mittee may have for us. | 

The Ontario Federation of Labour welcomes the govert 
ment of Ontario’s decision to hold public hearings on th. 
issue of wage protection, specifically the proposed legisl: 
tion, Bill 70. As our submission documents, the issue ie 
wage protection, in the context of a severe structural recer 
sion and the consequent adverse effects on working pec 
ple, is of vital importance. 

This submission reflects the views of the OFL and i’ 


| 
| 


800,000 affiliated members under two main heading: 
first, the nature of the problem, and here our intention is f 
document the problems faced by workers in Ontario cor’ 
fronted by economic dislocation and the resulting need fc 
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rage protection, which we believe will be of interest and 
mportance to the members of the committee; and second, 
je proposed solution. Here the appropriateness and viabil- 
y of the employee wage protection program will be dis- 
ussed in our brief, together with several suggestions for 
airther improvement. 

_ First, the nature of the problem: In the OFL’s view, 
aere is a very real and pressing need for wage protection 
1 our province. This recession is without question the 
rorst recession to hit Ontario since the Great Depression. 
ab losses in the province have totalled 214,000 people in 
ae first year of this recession compared to 89,000 in the 
st year of the 1981-82 recession. The number of jobs in 
xe manufacturing sector dropped by 97,000 in Ontario last 
ear, compared to a drop of 76,000 at the depth of the 
981-82 recession. So Ontario’s rate of job loss has been 
ver twice that of the national average, accounting for 
bout 80% of the jobs lost across the entire country. 

| It is important to note that many of these jobs are gone 
or ever. In 1990, 65% of reported permanent layoffs were 
ue to partial or complete plant closures. In the first five 
nonths of this year, 59% were due to partial or complete 
losures. By contrast, in 1982 only 24% of permanent lay- 


ffs were due to shutdowns. The remainder was the result | 


f companies temporarily reducing the number of their 
mployees. 

_ The following table is composed from the figures is- 
ted by the Ministry of Labour’s office of labour adjust- 
ient. The severity and increasing depth of the problem is 
aown, yet the figures underestimate the problem, as only 
ose closures affecting more than 50 employees are re- 
orded by the ministry. 

I just want to quickly refer to table 1, which is the 
omparison of the figures on closures. If the committee 
)oks at the complete and partial closures and their totals 
1 1981-82 and the number as compared to 1989 and 1990, 
ou will see there has been a considerable increase in the 
umber of closures in the cyclical recession versus the 
‘Tuctural one we are currently engaged in. 

_ Table 2 documents the numbers of workers affected by 
lant closures in Ontario, and here also the figures show an 
icreasingly severe problem, but again the figures underes- 
mate the problem. Table 2 shows only Ontario closures 
ffecting 50 or more employees. Recorded are permanent 
nd indefinite layoffs from full and partial closures, not 
‘mporary layoffs from reduced operations. 

_ Again, to draw the committee’s attention to the period 
981-82, if you total full and partial closures in the column 
n the right at the top, you will see that total is approxi- 
1ately 18,000 workers. If you compare that to the two- 
ear period 1989-90, that figure is a little over 33,000. I 
elieve it is 33,238 workers. 

_ The following page shows the same statistics in graph 
ym. Framed this way, one can easily visualize the struc- 
tral extent of the current recession in comparison with the 
1ore cyclical downturn in 1981-82. For the column on the 
xtreme right of this graph, 1991, I ask the committee 
1embers to be cognizant of the fact that 5,958 is only to 
\e period ending in May, so the first five months in 1991. 


Like jobs in the resource sector, manufacturing jobs are 
hard to replace. The average wage for manufacturing jobs 
in Ontario is $630 a week, considerably more than the 
industrial average of $542 per week and the average in the 
service sector, where most jobs have been created over the 
last decade, of $511 per week. 


During the current recession, bankruptcies in Ontario, 
business and personal, have soared. Business bankruptcies 
increased by 73% in 1990 compared to the year before. In 
the same time period, personal bankruptcies increased by 
83%. In the first two months of 1991 there were 24% as 
many bankruptcies in Ontario as in all of 1990. 


The employment standards branch of the Ministry of 
Labour has already received more than 13,000 potential 
claims for compensation for workers since the Premier 
announced the government’s intention to create a wage 
protection program. The applicant workers are unable to 
collect their earned wages and other entitlements due to 
their employers’ insolvency, closure or failure to pay. The 
Ministry of Labour estimates that in the first 18 months of 
the employee wage protection program, more than 50,000 
workers will in fact qualify for compensation. 

Judging by the severity of the recession, a portion of 
those 50,000 citizens of this province will no doubt be 
found in virtually every community across the province, 
particularly those which contain a manufacturing sector. 
Economic dislocation is not just limited to one city or to 
any region of the province. It has been estimated that 95 
cents of every dollar is spent within a 50-mile radius of a 
consumer’s residence. So an increase in purchasing power 
to those workers in compensation in those communities 
should translate into some form, we would hope, of a re- 
duction in bankruptcies. Receiving up to $5,000 in com- 
pensation for lost wages and other benefits will help 
individuals and their communities survive the economic 
dislocation in their midst. 

All of the data highlighted above indicate that the peo- 
ple of Ontario are experiencing a major industrial restruc- 
turing as well as a downturn in the economy. The 
implications for the future are sobering and considerable, 
not only in terms of levels of unemployment, but also in 
terms of actual living standards and in the general quality 
of life in Ontario. In short, a highlighting of basic eco- 
nomic statistics shows that the recession has hit Ontario 
particularly hard. 

Beyond the cold facts of plant closures, bankruptcy or 
failure-to-pay statistics, however, is the human element, 
best revealed in the specifics of actual cases wherein the 
need for wage protection is apparent. 

The case of Best Outerwear, a Toronto clothing plant, 
is important, not because it is an exception but because it is 
much more likely to be the rule. In early 1988, Best Outer- 
wear became insolvent. That means it could not meet its 
bank payments. The Bank of Montreal, citing the authority 
of its loan contract, appointed a receiver. 

A receiver’s job, obviously, is to take whatever action 
is necessary to secure the bank’s loan. That could mean 
reorganizing the company, selling it or closing down and 
liquidating the remaining assets. Closing down is usually 
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what happens, and in the case of Best Outerwear, that is 
exactly what did happen. 

When a receiver closes a company down, the cash box 
has usually been emptied by the former managers. The 
company’s property and machinery are pledged to the 
mortgage holders or leaseholders. The only assets that can 
be turned into cash are inventory, work in progress and 
accounts receivable. So who gets the corporate leftovers? 

Under our Employment Standards Act, back wages, 
termination notice and severance pay have precedence, but 
only up to $2,000. The Ontario government’s own task 
force reported that as many as 70% of workers who lose 
their jobs because of an insolvency closure may also lose 
out on moneys owed to them. That is what happened as 
well to the workers at Best Outerwear. The Bank of Mon- 
treal exercised its legal and contractual rights to secure as 
much of its loan money as possible and did so at the direct 
expense of moneys owed to the immigrant workers who 
made up Best Outerwear’s workforce. 

This was a small establishment whose employees 
were, in the main, immigrant women, inciuding visible 
minorities and single parents. In contrast to many enter- 
prises, however, it was unionized. The International Ladies 
Garment Workers Union met with bank officials, made 
representations to the Minister of Labour, brought in legal 
counsel and even organized demonstrations in front of the 
Bank of Montreal in an attempt to highlight the plight of 
Best Outerwear employees. 

The employment standards branch wrote to the Bank 
of Montreal requesting that it honour the moneys owed to 
the employees, even though the bank could use its contrac- 
tual powers to put its interests ahead of those of needy 
employees. The bank made it abundantly clear that the 
interests of its shareholders took precedence over the inter- 
ests of Best Outerwear’s laid-off immigrant workers. The 
former employees of Best Outerwear have yet to receive 
any compensation. Three and a half years later, without 
any form of wage insurance, their case languishes before 
the courts. It is the view of the OFL that such situations, of 
which we have given but one example, should not be al- 
lowed to continue. 

Concerning the proposed solution, that of the employee 
wage protection program, when the Minister of Labour, 
Bob Mackenzie, introduced legislation creating Ontario’s 
employee wage protection program on April 11, 1991, he 
said, “We have to take measures to increase protection for 
workers so that they do not become victims of circum- 
stances they cannot control.” Mr Mackenzie also stated 
that, “Workers are entitled to receive the money they have 
earned, and they must be assured that this money will be 
given to them.” We agree with these views. The workers of 
Ontario are entitled to receive all the compensation owed 
to them. The employee wage protection program initiated 
by the government of Ontario is meant to provide a mech- 
anism to compensate workers in an expeditious manner for 
unpaid wages, vacation, termination and severance pay as 
a result of employer bankruptcy or abandonment or any 
other failure to pay. 

Authored by both business and labour, the Premier’s 
Council report entitled People and Skills in the New 


Global Economy noted, under the previous government; 
that there are three main ways in which wages can be 
protected: first, “a deemed trust or statutory lien on wages; 
which in effect gives the workers preferred creditor status”: 
second, “legal action for personal liability against the ci 
rectors and the officers of a corporation for wages”; and last, 
“a wage protection plan that would pay employees’ cai 
and attempt to recover these amounts from employers.” 
This is on page 210 of the report. The government oj; 
Ontario essentially chose the latter option, although ele: 
ments of option 2 concerning personal liability existed 
prior to their announced withdrawal on June 5,1991. 

Bill 70, as we perceive it now, contains two main ele-! 
ments. The first is compensation to employees for losi 
wages, to a maximum of $5,000. The program would! 
cover earned wages and vacation pay and would cover the 
minimum amount of termination and severance pay out+ 
lined in the Employment Standards Act. The second is the 
creation of an expedited appeals process for employers an¢ 
a new adjudication system for employee appeals. Such 
legislation promises a dramatic change from the previous 
practice wherein interests of financial institutions were put) 
before the interests of working people. 4 

With regard to compensation for lost wages, currently, 
a worker who is owed wages, vacation pay, termination 01) 
severance pay has recourse to the employment standards! 
branch of the Ministry of Labour. Following an investiga 
tion of the worker’s entitlement, an employment standards! 
officer has the authority to issue an order to pay against ar} 
employer for a maximum of $4,000 plus severance pay) 
But despite their best efforts, it often proves impossible tc’ 
collect the money owing. A worker entitled to wages, va-' 
cation pay, termination or severance is an unsecured credi-) 
tor of an insolvent or bankrupt company. 

I would bring to the committee’s attention that the 
claims of workers in the pecking order—the Bankruptcy! 
Act as currently structured puts workers’ claims behinc! 
those of the funeral expenses of the directors of the corpo: 
ration if they die in the interim, while the proceedings art’ 
under way. That act has not been revised since 1949, undei! 


a number of Liberal and Tory governments. | | 


Because workers’ claims rank behind those of secure 
creditors such as financial institutions, the preferred an¢! 
priority claims allowed in bankruptcy or insolvency art 
not very effective. Many workers are therefore unable t | 
collect wages, vacation pay, severance or termination pay 
owed them, as we saw in the earlier example of Best Out! 
erwear. The inadequacy of this situation has also been doc’ 
umented by a number of reports, including the Premier’: 
Council report People and Skills in the New Global Econ ! 
omy, mentioned before. | 
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Recommendation 30 of the Premier’s Council report) 
entitled “Protecting Dislocated Workers’ Legal Entitle” 


ments,” states: 





“Ontario should provide a wage protection advance to al 
workers who are owed earned wages, vacation pay, contribu! 
tions to benefits and pension plans, termination pay and se 
erance pay by employers who shut down and default on thei’ 
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zal responsibility. Ontario must then vigorously pursue 
covery of the funds by all legal means available. 

| “Changes should also be made to the federal Bank- 
ptcy Act to protect earned workers’ wages by giving 
2m priority creditor status.” 

This is on page 211 of the report, and we have also 
cluded it in an appendix to this presentation. 

_ In 1985, the Brown commission report, or Commission 
; Inquiry into Wage Protection in Insolvency Situations, 
50 recommended changes so employees would have in- 
eased rights over money owed. Key data from the Brown 
‘mmission documenting the extent of the problem, the 
gerage loss per affected worker and the commission’s 
simate of the millions totally lost can be found in appendix 
ittached to this presentation. 

| Given the severity of economic dislocation, with its 
sequent human suffering, and taking into consideration 
» views expressed in the Premier’s Council report and 
¢ Brown commission—both commissioned by the previous 
ovincial government—the Ontario government has now 
oved to make workers better able to receive moneys 
ved them. 

_In regard to the appeals process, the government of 
atario has moved to ensure that compensation owed to 
iployees is paid in an expeditious manner. Appeals may 
| initiated by employees, by employers, by officers and 
“ectors or by the director of the employment standards 
anch. An employee can now file a complaint with his or 
t local employment standards branch office. To ensure 
2 timeliness of payments from the program, hearings on 
ipeals by employers will be required to be scheduled 
thin 45 days of the time an application to appeal has 
en made. Impartial referees will be required to make 
2ir decisions within 90 days of the initial hearing. 

| Employment standards officers in area offices will in- 
stigate all claims for unpaid wages, vacation pay, sever- 
ce and termination pay, as is current practice, and will 
entify employees’ eligibility for payment under the pro- 
am. In most cases, no payments from the program will 
_made before the conclusion of appeal proceedings. 
wever, an adjudicator or referee hearing an appeal will 
able to order an interim payment for any portion of the 
iges which he or she finds not to be in dispute. The 
yments will also be made to workers while an appeal by 
‘ectors or officers about their status is proceeding. 

, The program will be administered through the employ- 
ent standards branch of the Ministry of Labour and fi- 
need out of general tax revenues. By financing the wage 
dtection fund via general revenues, what is really hap- 
ning is that the government, at least in this first instance, 
paying the debts of business with the tax moneys pri- 
itily paid by workers and others. If workers defaulted on 
‘ir debts, the scenario would be very different, and so 
yuld the penalties. 

The OFL’s position is that the program would be better 
id out of a payroll tax. Indeed, the government’s consul- 
ion paper noted that payroll financing is predominant in 
itopean Community jurisdictions and is currently uti- 
ed in the Quebec and Manitoba construction industries. 


iS also estimated that the magnitude of such a tax would 
| 














be one tenth of 1%. In the current economic climate, this 
translates into 18 cents per $1,000 of covered payrell to 
secure wages and vacation pay. This is not a significant 
cost. In our view, it would not impact on Ontario’s eco- 
nomic recovery, certainly not adversely. Even though pay- 
roll financing would be a political challenge in the current 
economic downturn, it would also be accompanied by pro- 
gram benefits: first, as employers would be forced to po- 
lice each other to ensure honesty and maintain low costs; 
and second, as any extension of personal liability would be 
unnecessary. 

There is one further critical point, beyond that of the 
method of financing, that the Ontario Federation of Labour 
would like to make before concluding this submission. 
This concems the issue of indexing. The issue is a simple 
one. Without some form of indexing—the consumer price 
index (CPI) or one of the other indices of average wages— 
in four years or so the real purchasing power of the $5,000 
cap may well decline significantly. The regulatory ad hoc 
changes envisioned do potentially allow some relief for 
working people across Ontario, but the past experience of 
the trade union movement suggests that without proper 
indexing, workers will see a considerable shortfall over the 
coming years. 

In conclusion, in this submission we have presented the 
views of the OFL on, first, the need for wage protection 
given the severity of the recession in Ontario, as can be 
seen by the statistics on full and partial plant closures and 
their accompanying human impacts across the province; 
and second, why we support the initiative of the Ontario 
government in amending the Employment Standards Act 
to establish an employee wage protection program. 

When the Minister of Labour introduced the legislation 
creating the program, he noted that it was both “an important 
Step to strengthen the rights of all employees in Ontario” 
and “an integral part of the government’s comprehensive 
approach to labour adjustment.” The Ontario Federation of 
Labour concurs, and we sincerely hope the government of 
Ontario will continue its efforts in this regard. We look 
forward to the day when the peopie of this province have a 
comprehensive system of labour adjustment in place. In 
our view, the establishment of the employee wage protec- 
tion program is a major step in this direction. 

Mr Offer: Thank you for your presentation. There is a 
great deal of information contained in it and only a very 
short period of time to deal with it today. Of course many 
will be rereading the presentation. 

During this day, we have heard a number of people talk 
about what is being covered, how it is being covered and 
how it is being financed. We should be looking at that not 
only in terms of the actualities but in terms of the principles 
underneath that. 

You say on page 17, dealing with the plan being 
funded by taxpayers, that what is really happening is the 
debts of business are being paid for with the tax moneys of 
workers. If one extends that principle, does it not hold true 
that the bill should include all of the rights of workers 
under the Employment Standards Act, as opposed to the 
limitation of $5,000 now imposed? If one extends this 
principle to its logical conclusion— 
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Mr Wilson: All moneys owed workers? 

Mr Offer: Yes. If one takes that principle, is it not 
your position that the rights of workers to all due and 
owing under the Employment Standards Act should be 
protected? 

Mr Wilson: Let me respond this way. I guess what 
my mind works from is the logic of common law, common 
justice, common practice. It is accepted in our society that 
a debt is a debt that, if it can be paid, should be paid. What 
we have seen, however, is workers bridled more severely 
than any other creditor—in the structure, for example, of 
the Bankruptcy Act that I referred to earlier—and seem- 
ingly no attempt by any jurisdiction in this country to re- 
lieve that shackling or find a way to open up the logjam so 
workers can get what they are entitled to. 

This government has now moved in that direction. I 
would be inclined to say that I think every worker in this 
province should receive all money that is owed. That is not 
straying from the principle of any other relationship be- 
tween workers, for example, and the people they are in- 
debted to, for example, finance companies, banks, 
mortgagees. 

I listened very carefully to a previous presentation on 
this very same point, two presentations ago, I believe. Mr 
Grosman spoke about how if workers find employment, 
they should not get full compensation; there should be 
some carve-out. That is an interesting concept. I wonder if 
he would prepared to apply that, for example, to a mort- 
gage company where 90% of the mortgage is paid off and 
the worker at Chrysler is laid off in Windsor and cannot 
pay his mortgage. Does that mean the bank no longer has 
the right to seize his property? 

I guess what we are trying to get to here is a question 
of equity, and it says that if the money is owed the worker, 
the money should be paid to the worker. What I am per- 
sonally upset about as an individual in this province, as 
someone who pays taxes as you do, is that it is the people 
of this province who have to assume the debt created by 
employers, a debt they should be meeting in the same way 
that [meet my debts and I assume you meet yours. 


Mr Offer: Hence I get back to the first point, and this 
matter has been brought up earlier. I do not allude to the 
representation of Mr Grosman because I think, in fairness, 
that in the end he said he did not actually recognize that 
the bill was styled in the way in which it was. I do not 
know that this is a matter of: Is the worker entitled to 
wages? Is the worker entitled to vacation pay? Is the 
worker entitled to termination? Is the worker entitled to 
severance? That is decided. The branch, the board, will 
make that determination. There is no argument that a par- 
ticular employee in a particular matter will be potentially 
entitled to those four categories of dollars. 

The question becomes—and I am asking for your posi- 
tion on this—should that employee, after that determina- 
tion has been made and the dollars are determined to be 
due and owing, be paid out of the fund all the money due 
and owing? It is not an issue as to whether the person is or 
is not owed; it has been decided. 


1710 | 
Mr Wilson: What you are addressing, Mr Offer, is thi 
cap. | 4 
Mr Offer: Exactly. The reason I ask the question if } 
might— | 
Mr Wilson: If you ask me my position and thy 
federation’s position, we think the workers should be entitlec 
to all that they are owed. ad 


Mr Offer: Okay, that was in fact my question. | 


Mr Wilson: Now my question to you is, is that thé 
position you are going to advance in the House? 


Mr Offer: My position right now is to ask you the 
questions, with all due respect. 


Mr Wilson: You are not nearly as menacing withou 
the mantle of cabinet around you. You are actually a pretty 
nice guy. | 

Mr Offer: That certainly will be in my next house: 
holder. And I thank Hansard. I hope they did not miss that., 


Mr Wilson: “Nice” is a subjective judgement. It is no: 
a qualitative or objective appraisal. 


Mr Offer: Look at that, he is now trying to qualify it. 


Mr Wilson: You gave me the opening. I will be of 
the hook. 


Mrs Witmer: I would like to express my appreciatior 
to you, Mr Wilson, for a very thorough presentation. | 
think you have made your position well known. I really dc 
not have any additional questions. 


Mr Wilson: If I could, Mr Offer, you have said it is ¢ 
very large chunk to try to bite off in a very short period 0; 
time. Let me just indicate to you and to other members 0: 
the committee, if you want further dialogue on our submis: 
sion, we would be more than happy to make ourselves 
available. 


Mr Huget: Thank you, Mr Wilson, for a very infor, 
mative proposal here. As one who has had the experience 
of a very close friend of mine being out several thousands 
of dollars in terms of not being able to collect wages owe 
to him—and in this case it was thousands of dollars—th« 
resulting catastrophe that happened after that person coul¢, 
not collect what was rightfully owed to him, losing hit’ 
house and in the end losing part of his family and hi: 
marriage due to a long-term financial struggle that startec’ 
with being owed several thousand dollars that no one car’ 
collect, and to this day he cannot collect, I have to make 
the comment that this wage protection program is an ex: 
tremely important part of legislation for that individual: 
Had it been in place then, I think there would be some 
different scenarios in his own circumstances. 

To get to some of the presentations we have hearc 
today, I think there is a general understanding that peopl. 
can accept wages and vacation pay as being something. 
owed to workers and something that should be paid out 0 
the fund. There is not that same understanding when i 
comes to severance and termination. I wonder if you coul( 
give me your views on why severance and termination, 
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Should be included in that whole package. 
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_ Mr Wilson: If you speak to severance and termination, 
gain they qualify under the general terms we have been 
iscussing as moneys owed to workers. Second, when you 
vok at what is happening to workers in the workplace, 
jose workers desperately need that money to assist them 
1 whatever form of transition is available to them, and 
jat is scant enough today. There is not an overabundance 
fjob opportunities out there in the province. 

- Quite frankly, I see no distinction between the two. I 
ave difficulty with the view that somehow paying work- 
’s what is owed them is going to discourage investment in 
lis province, because that is to say that no one has an 
oligation to pay their debts, and I have concern with that 
Biciple as well. 


| Mr Huget: Following what I consider to be a good 
asiness practice, that is, paying your debts, paying work- 
‘s who are owed vacation pay and wages, severance and 
rmination and all the rest of that, could you see a situa- 
on where that would provide an uncompetitive or a bad 
tuation, a negative situation, in terms of business itself in 
sneral in this province, simply by paying an obligation 
iat it already owes? 


_ Mr Wilson: No more than I would think a business 
ould view an obligation to meet its tax obligations or for 
lat matter any other obligations it had, or to extend that 
‘inciple to individuals. I really have difficulty with people 
ho say they are pulling up stakes and moving to Buffalo. 
ly allegiance in this province is certainly to those people 
ho live and work here and to those businesses prepared 
)make a commitment to remain in this province and to 
Ap generate wealth which can be distributed among the 
2ople who live in this province. When people say, “If you 
) this, I’m leaving,” I am almost tempted to say, “If that 
your decision, go ahead.” 

I want to tell you what I would do if I were the govern- 
‘ent of this province. I would make sure.they would have 
ae heck of a hard time getting their products back into the 
ntario market and I would use whatever device I could 
nd that was within legal grounds or within ethical prac- 
ves to make sure they were discouraged from peddling 
ir wares to the people they had just deserted when they 
ft this province. 


| Mr White: Very briefly, Mr Wilson, in my riding, as 
du well know, there are a large number of plant closures 
rectly related to the free trade bill, auto parts manufactur- 
's, etc, for General Motors and of course Chrysler. I am 
ondering if you have any thoughts about how this partic- 
ar program would affect closures of companies that want 
/move, as you Say, to Buffalo. 


Mr Wilson: In the case of General Motors, as an ex- 
nple, and I live in the Whitby area as well, it is fairly 
ear that the corporation’s strategic decision is to put a 
siderable amount of investment, as they have—almost 
L billion if not more—into the Oshawa facility. That plant 

technologically sound and will remain so as a state-of- 
e- art plant probably for a decade, maybe a little more, 
aybe a little less. The difficulty, however, is when they 
ake the next investment decision, as that decision will 


come up in virtually every auto assembly acity in this 
province. 

It is now completely discretionary on the part of the 
corporation to determine whether it wishes to make that 
investment in this market. They now know, because of the 
trade agreement, that notwithstanding that decision, they 
will still have access to our market. That is the point that is 
particularly grating. If you were to say to me, “Is General 
Motors likely to be upset by this?” I cannot see why. First, 
they have negotiated substantial provisions with the union 
involved, the Canadian Auto Workers, in which the CAW 
has negotiated with General Motors substantial provisions 
to cover like situations. It would take General Motors in 
Oshawa determining it was closing down its facilities to 
really have an effect on this, or certainly a considerable 
number of the workers who work there. Would General 
Motors be impacted unduly by this? I cannot really see it. 


Mr White: It is really not General Motors I would be 
concerned about so much—I am certainly aware of their 
situation—but the number of feeder plants to that corpora- 
tion, some of which are closing at the moment. 


Mr Wilson: Yes. There is no doubt there is clearly a 
record out there, when you look for the period, say, from 
about 1988 forward, that a considerable amount of the 
automotive investment in parts and supplies followed the 
assembly plants as a result of the auto trade pact negotiated 
by the federal government in 1965, I believe. You look at 
the growth of that industry and it happened from 1975 and 
continued on a growth curve until I would think the reces- 
sion hit in 1981-82. Then there was a stalling out and a 
levelling out, but now we have seen a straight line down 
because the trade agreement has again opened the doors. 
They no longer have to be here to have access to the 
market, so they can close their doors and say, “Goodbye, I 
can make more money in Mexico or South Carolina.” So 
this now comes into play and there will be some costs 
attached to that. 

That is the point I tried to make earlier. I would urge 
this government and the members of this assembly to 
make it clear to businesses in this province that when they 
decide to take advantage of the situation solely and exclu- 
sively in their own interests by maximizing their profit or 
by marginally increasing it and therefore that is the impe- 
tus for moving south of the border, or to Mexico or indeed 
anywhere else, that they do so without any co-expectation 
that they are likely to be treated kindly when they try and 
get their product back to the Canadian market. 


The Vice-Chair: Thank you very much, Mr Wilson, 
for your presentation. Some interesting concepts, I must 
admit, Gord, with me sitting here and you there. 


Mr Wilson: It is not difficult to understand. If I was a 
small business person in any community in this province 
and I looked at what is likely to be my salvation in terms 
of my economics and my business, I would have to wind 
up with the people who are going to live here because that 
small business person, by and large, is going to live his life 
in the community he is in, or not too far away from it. His 
allegiance ought to be with the people who are going to 
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have remain here, and that includes us, and that is why we 
are in to make a presentation. 
The Vice-Chair: Thank you again for your presentation. 


1720 


UNITED STEELWORKERS OF AMERICA, 
DISTRICT 6 


The Vice-Chair: The next presenters are the United 
Steelworkers of America. I assume Mr Hynd is going to do 
the presentation. Welcome to the committee, Mr Hynd. 
Whenever you are ready, the floor is yours. 


Mr Hynd: I would like to make a presentation on 
behalf of the United Steelworkers of America, District 6, 
which is essentially Ontario. We, the United Steelworkers, 
appreciate the opportunity to appear before this standing 
committee to express our strong support for Bill 70. Dis- 
trict 6 of the United Steelworkers represents approximately 
70,000 working men and women in Ontario. The vast ma- 
jority of the employees we represent work in the private 
sector, and many of these are vulnerable to losing wages 
and benefits when companies that employ them become 
insolvent. In this presentation we shall show why Bill 70 is 
so important to these workers, and why the Steelworkers 
welcome this measure and applaud the priority the govern- 
ment has attached to it. 

Bill 70 is needed because in Ontario between 4,000 
and 5,000 workers lose out every month on wages and 
other employee benefits that are rightfully theirs. Each 
year for some 50,000 to 60,000 workers, their rights are 
purely notional. What previous legislators did was confer on 
workers statutory entitlements to wages and employment- 
related benefits, but took no adequate steps to ensure that 
those entitlements would be paid. 

The majority of workers almost always receive the 
wages and benefits to which they are entitled, and which 
this legislature intended them to receive. For workers in 
the lower tier, however, it is a different story. The majority 
of workers in the lower tier of the labour market are em- 
ployed by smaller companies. A longitudinal study by Sta- 
tistics Canada of private sector firms concluded that, over 
an eight-year period from 1978 to 1986, 36.1% of the 
companies employing between 5 and 20 workers exited. 

It also should be kept in mind that firms employing 
more than 100 workers are more likely to have assets or 
market shares that are attractive to other businesses. For 
these reasons, these companies more often exit from the 
market by being taken over, rather than by being wound 
up. Smaller companies, however, are more likely to exit by 
being wound up, usually involuntarily. 

The Brown report provided estimates of the number of 
workers who suffered wage and benefit losses as a result 
of business insolvencies. A more current estimate of the 
number of workers whose employers will be unable to 
meet earned wages and benefits is contained in the Minis- 
try of Labour’s Wage Protection Fund Discussion Paper, 
released in December of last year. In 1990-91, therefore, 
the proportion of job losers whose employers will default 


on wage and benefit obligations will be around 10% of 
those who are unemployed. 


While the trade union movement has been vigorous 
its advocacy of wage protection measures, members of | 
standing committee should keep in mind that the majo; 
of men and women who will benefit from the guarant; 
provided by Bill 70 are not likely to be members of ; 
unions. The men and women whose employers default! 
wage and benefit entitlements are therefore likely to hy 
below average incomes. From what we know about s' 
mentation in the labour market we can also infer t 
workers who lose wages and benefits are more likely to 
women, more likely not to speak English as a first 1 
guage and more likely, as well, to be drawn from visi: 
minorities. Bill 70, therefore, is very much about prote' 
ing the economic rights of those who are not even gett! 
the economic share they were promised, let alone the sh; 
they deserve. | 

The recession makes the enactment of Bill 70 a mai! 
of urgency. Steelworkers welcome the priority the gove 
ment has attached to this measure. We applaud, as well, 
government’s decision to make its guarantee retroactive 
the day on which it took office. . | 

The average loss on defaulted wages and beni} 
claims is the equivalent of 3.8 weeks of wages or sal, 
Wages in the small business sector tend to be lower tl| 
average for the province. The actual average loss is the. 
fore likely to exceed 3.8 weeks. In other words, 3.8 wei 
is a conservative estimate. 

The most significant losses are often those associa‘ 
with default and severance compensation. The major) 
though admittedly not all, of the workers who lose out! 
severance benefits are older workers. It is older work«; 
therefore, whose losses are likely to be the greatest wt 
their employer defaults on statutorily promised benef} 
From numerous labour market studies, we know it is ac 
older workers who have the greatest difficulty in find: 
re-employment and are most likely to experience subst’- 
tial wage loss in their next job. Losses of this magnitié 
would impose hardship at any time. These losses, he’: 
ever, are added to other hardships associated with perr’- 
nent job loss. I 

On the following page we have summarized five cas 
drawn from Steelworkers Files. These cases illustrate 
scale of economic hardship that wage and benefit defars 
impose on ordinary workers. In one instance, the aver‘: 
loss per worker is $14,447.32. For us, these workers 
not statistics. They are workers who belonged to the Ste - 
workers, often for many years. The losses these employ ’s 
suffered are not theoretical issues for us. They are real. 2 
have difficulty in conveying the anger and frustration we | 
about having been able to do so little for these workers. | 

The former government had before it the findings 
the Brown commission. They had, as well, the findings f 
two investigations carried out at the federal level. f 
course, former governments also had the unending stre”) 
of reports from their own employment standards bran. 
Moreover, the previous government even had the supp't 
of its own blue-ribbon Premier’s Council. Why no acti? 
was taken is inexplicable to us. Only the members of 
former government can explain why they failed to acta 
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the face of such convincing need and in the face of the 
impending recession in the Ontario economy. 

Under the procedures set out in the current Employ- 
ment Standards Act, there is often a lengthy delay between 
filing a valid claim for back wages and the payment of that 
claim. The widely reported case of Bilt-Rite Upholstery, 

anufacturer of the Bauhaus label, is illustrative of the 

elays that stem from the current Employment Standards 
an At the time of its insolvency, Bilt-Rite owed 486 
workers approximately $4 million in back wages and ben- 
efits. This represents approximately $8,200 per worker. Al- 
though operations are continuing in the United States, not 
one cent of the workers’ earned wages and benefits has 
been received for more than 16 months. 
Especially with the amendments announced by the 
minister on June 5, 1991, Bill 70 will establish one of the 
most expeditious adjudication channels of employment 
law in any Canadian jurisdiction. Had the situation at Bilt- 
Rite been governed by Bill 70, up to $5,000 would have 
been paid to each employee within 15 days of an order 
being issued to the trustee in bankruptcy unless that order 
were appealed. , 

Bill 70 clearly represents a substantial improvement in 
adjudicative procedures and in the implementation of a 
remedy. The time frames that are to be added to Bill 70 
t et Wine sty ah 
represent a useful standard for expedition in other adjudi- 
cative procedures regarding settlement of employee claims. 
1730 
One of the aspects of Bill 70 that has drawn attention 
has been its application of directors’ liability to defaulted 
wage and benefit claims. There is nothing novel about 
directors’ liability. A version of that liability has long ap- 
plied in both the Ontario Business Corporations Act and 
the Canada Business Corporations Act. 


i 








Because of the absence of class action procedures in 
Canada, claims must be filed individually. The litigation 
expense and the time to enforce a valid claim are suffi- 
ciently deterring to discourage most claims. This occurs 
sven though existing statutory provisions recognize both 
the validity of workers’ claims on directors and the legiti- 
macy of the principle on which these claims are founded. 
Bill 70 will facilitate enforcement of those claims by sub- 
togating them to the Minister of Labour. 

As members of the standing committee are aware, 
directors’ liability applies in Alberta, Manitoba, British 
Columbia and Saskatchewan. Directors’ liability was not 
invented by Bill 70 nor by Ontario’s NDP government. 
2 ae enhanced directors’ liability was one of the devices 
‘ecommended in the report of the Premier’s Council. 

_ Steelworkers have a particular interest in directors’ lia- 
dility. Our interest arises from the case of Bilt-Rite Uphol- 
stery. Bilt-Rite’s insolvency was contrived. Bauhaus 
ipholstered products have not disappeared from the mar- 
ket. Martin Silver, the principal figure in Bilt-Rite, has not 
in any real sense gone out of business. The name Bauhaus 
continues to play a leading role in the upholstered furniture 
market. The products, however, are made in factories in 
the US. The Bilt-Rite bankruptcy was really an elaborate 
dusiness reorganization, a reorganization carried out 
largely at the expense of Bilt-Rite’s workers. 








The $5,000 ceiling established in section 40i will be 
sufficient for the preponderance of claims under the em- 
ployee wage protection plan. However, the $5,000 ceiling 
will pose difficulties for some employees. The proposed 
section 40i allows the government to prescribe a higher 
ceiling from time to time. We urge the government to indi- 
cate its intention to raise this ceiling. In the first place, it is 
important that the real value of the ceiling not be eroded. 
This will require linking the ceiling to increases in either 
the consumer price index or the average weekly wages and 
earnings. 

Finally, the government may wish at some point to 
revisit the method of funding the employee wage protection 
plan. Pursuant to the directive of 20 October 1980, most of 
the member states of the European Community have es- 
tablished guarantee funds financed in whole or in part out 
of payroll taxes. This method of finance is attractive be- 
cause it facilitates increases in the benefit ceiling. 

Steelworkers support Bill 70. We welcome the em- 
ployee wage protection plan it establishes. We applaud the 
government for taking these steps and for the priority it 
has given to this legislation. 


Mr Arnott: Thank you, Mr Hynd, for coming here 
this afternoon with your opinion on Bill 70. I have one 
question with respect to the first page, “Bill 70 is needed 
because in Ontario upwards of 4,000 to 5,000 workers lose 
out every month on wages and other employment benefits 
that are rightfully theirs.” That number, I would assume, is 
quite current. 


Mr Hynd: We think it is correct. 


Mr Arnott: No, current. It has gone up, I would pre- 
sume, in the past number of months given the recession. 


Mr Hynd: I would assume the figures we have can 
only substantiate that amount. 


Mr Arnott: It is an estimate. Are these 5,000 people 
who will never receive any remuneration for what is owed 
to them without the benefit of— 


Mr Hynd: They may receive some, but they may not 
be paid all their benefits. As the legislation is retroactive, it 
will cover the people who are currently being affected and 
those affected up to the time the NDP— 


Mr Arnott: Can you tell me how you generated the 
estimate? 


Mr O’Grady: I am John O’Grady with the Steel- 
workers. The estimate is generated by the Ministry of Lab- 
our. That is the estimate of the Ministry of Labour 
expressed on a monthly’ basis in the event of a severe 
recession, which I think most would concede is what we 
are currently experiencing. What gives one further confi- 
dence in the Ministry of Labour’s estimates is that they are 
largely consistent with estimates made about 10 years ear- 
lier by the Brown commission that was set up by the Con- 
servative government. When you have two separate 
sources coming up with essentially the same orders of 
magnitude, I think you can have a measure of confidence 
in that estimate. 


Mr Gerard: Our experience has been that during this 
recession a large part of our membership who have been 
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thrown out of work as a result of either real bankruptcies 
or contrived bankruptcies have ended up getting nothing. 
Part of the reason they get nothing is that they are so far 
down the list of who collects first. Banks never give a 
break. They take their chunk first, and after they have had 
their chunk very seldom is there anything left for anyone 
else, let alone to collect things like severance pay and 
vacations. We sometimes get portions of wages, depending 
on how expeditious the owner has been in slamming the 
door shut. 

Ms S. Murdock: Mr Hynd was commenting that it 
was going to be predominantly women, immigrant women 
whose first language is not English, and non-unionized 
employees who are affected by Bill 70. Other people have 
commented too, and I think there is a mistaken belief that 
it is the workers who belong to big unions who are going 
to benefit. Not only is it going to be the people you men- 
tioned and unionized workers as well, but any worker in 
this province is going to be affected by Bill 70. That is 
something your report brought out that no one else has put 
forward, and I thank you very much. It was excellent. 

Mr Hynd: Quite frankly, no worker will benefit from 
this legislation. Workers would much rather continue to be 
workers than thrown on the garbage heap, either by the 
recession or by what is happening in bankruptcies, busi- 
ness insolvencies and contrived insolvencies. We believe 
that nobody is benefitting from this. What workers may 
achieve is what they are entitled to, and what they are 
entitled to is very small. It is the wages they earn, it is the 
laws that are in effect, and their entitlement to receive what 
the law provides. Surely that is not a benefit. Surely that is 
only a minimum. 


Ms S. Murdock: I stand corrected. 


Mr Offer: Thank you for your presentation. I have 
one line of questioning, and that has to do with the ceiling 
of $5,000 not being eroded. This is a recent point brought 
forward by you in the second place, but first by the On- 
tario Federation of Labour which made a presentation just 
before you. I think you were here, so you would have 
heard their position that the dollar ceiling should be in- 
dexed. Is the point you are making on page 15 of your 
presentation, when you are urging government that the real 
value of the ceiling not be eroded, are you in essence 
saying that the ceiling should be indexed? 


Mr Hynd: If there is any way to continue real value; one 
method is indexing according to the consumer price index. 

Mr Offer: In the legislation there are regulatory-mak- 
ing powers given to the government, the first to prescribe 
other payments that are wages, which I will leave for a 
moment, and another to provide for increases in the 
amount of compensation which the employee wage protec- 
tion program can pay. Ostensibly, this type of increase 
might be able to fall under that regulatory-making power. 
My question to you is, would you find it objectionable if 
that type of regulatory-making power were taken out and 
put into legislation? In other words, when it is a regulatory- 
making power, it does not have to go through the Legislature. 
There is no real means for input and consultation. Would 
you be opposed to taking this part out of the regulatory 


power and put into the legislative section so that it sti 
could be dealt with, but only after it went through legislatiy 
processes now? | 
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Mr Hynd: Certainly. It would be, in my view, ju 
another way of delaying due process. If in fact $5,000. 
the limit that is payable today, then surely it does not mal 
a lot of sense to allow the $5,000 to be eroded by th 
increase in the cost of living. The legislative process, as w 
have seen, in many instances can tie things up for a lor 
time. We are in favour of the process, and the thing th 
really annoys me is that we are talking about this at th 
time and date. I am not surprised this is the first time w 
have had a piece of jegislation that guarantees to worke. 
wages earned. I find that very difficult to struggle with. 
find it difficult that we have passed laws in the Emplo: 
ment Standards Act that entitle employees to benefits ar 
there is no way they can get the benefits. That we allo: 
them to get the benefits on paper does not do workers ar 
good. That I find objectionable. I am glad that, at lea 
today, we are struggling with that objection and, hopefull 
we can some day get it that workers will receive the, 
entitlement both under the law and for wages they earned: 








Mr Gerard: By way of a further explanation on you 
question of removing it and subjecting it to the Legislatur; 
Harry says it would just be added delay and I suspect | 
would be a hell of a lot more than that. We have waite 
years to have some government with the courage to brit 
this in and would hate to have years before some gover 
ment has the courage to give the increase that is needed, 
guess government members’ pensions are subjected to tl) 
regulatory process and the indexing of their pensions / 
done by regulation. I do not see where there is any diffe: 
ence between what government members’ pensions get t 
way of index, and what workers’ legal entitlements to the’ 
earnings, vacations and severance should be. There is 1: 
reason to do that. 


Mr Hynd: If you tied it to that kind of index, then 
am sure directors would be happy with that. 


Mr Offer: Just as a result of that last comment, taki 
that final response, would that hold true of one other reg} 
latory power, which is prescribing other payments that a, 
wages for the purposes of this plan? It just gives a sco}, 
and a breadth to government not only to increase tl 
amount in the plan, but also to extend its breadth to ta) 
about some other types of payments. Would your positi¢ 
be the same in terms of that area? 


Mr Gerard: Yes. 
Mr Offer: Interesting. 
Mr Gerard: We just feel we should be dealt with 7, 


less judiciously than members of Parliament. | 


The Vice-Chair: I thank you for your presentativ 
and your time. 
Mr Gerard: I apologize for being late. It was | 
people’s airline. When it was actually owned by the people, 
ran On time. 
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| The Vice-Chair: At this point, I would like to call Ms 
handal. Thank you for coming before the committee in 
lvance and the floor is yours and you are free to carry on 
your leisure. 


Ms Bhandal: My name is Gogi Bhandal. I was the 
ist president of Local 32U of the United Steelworkers of 
merica, which represented employees of Bilt-Rite, of 
auhaus. I appreciate the opportunity to appear before this 
ymmittee to express my strong support of Bill 70. I know 
y members would not benefit from this bill, but at least 
'y brothers and sisters will. | 

_ In this presentation, I wish to tell you how difficult it was 
‘tt the workers of Bilt-Rite when Bilt-Rite declared bank- 
iptcy and the workers lost their jobs with decent wages. The 
jancial strain and emotional stress from these circum- 
ances was far too great a burden to expect one to endure. 
Workers were not informed. They worked a full shift, 
hich ended at 4 o’clock on March 16, 1990. They went 
)me and received phone calls from the supervisor that the 
impany filed for bankruptcy. 

' Tam sure you must have read about Bilt-Rite in news- 
pers. Bilt-Rite was one of the largest manufacturers of 
pholstered living room furniture in North America. The 
wmpany had been in business over 50 years. When I 
arted with the company—I started the job in 1977—it 
iaployed approximately 50 or 60 people. 

| The employed numbers grew over the years to the peak 
| 700 unionized employees, not counting the office staff. 
'venty per cent of the unionized workforce was piece- 
orkers whose average earnings were $10 to $20 per hour. 
ie majority of workers were new immigrants whose first 
nguage was not English. They could not speak English. 

| In 1988, numbers started to decline after the inception 
‘free trade and the opening of a new manufacturing facil- 
7 in Mississippi in the United States, although we were 
sured by the company, through a letter to the union, that 
2 new facility would not have any effect on our jobs. 
afortunately, that was not true. We started to get less 
ork and we were sent home early without pay. In 1988, 
2 received UIC assistance. 

' From mid-September 1989, we were forced to endure 
ortened workweeks, which resulted in reduced earnings. 
average, the shortened workweeks amounted to 25 
urs of work per week. The company continuously as- 
ted the employees, and our union, that the short work- 
eeks were temporary, thereby encouraging the 
iployees not to seek employment elsewhere. 

The union on numerous occasions requested that the 
tties jointly apply for assistance through the UIC work- 
are program. Even though the parties had previously re- 
ested and received such UIC assistance, the company 
opted the callous position that if the union paid the com- 
ny payroll department to do the paperwork on a weekly 
Sis, it would be prepared to consider the UIC work-share 
ogram. As a result of the company’s imposed short work- 
»ek over the period of six months prior to being laid off 
arch 16, 1990, the employees were faced with a greatly 
Juced unemployment insurance benefits entitlement. 


I can give you a simple example. For one of the workers 
whose regular pay used to be $8.52 per hour, amounting to 
weekly pay for 40 hours of $340.80, not including overtime, 
the normal entitlement at 60% would have come to her as 
$204.48 in UIC benefits. Instead, because of the severe 
reduction in normal working hours, her unemployment in- 
surance cheque was only $88. We wrote several letters to 
the minister, who happened to be Barbara McDougall, but 
our appeal was denied. 
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In our opinion, Bilt-Rite’s bankruptcy was well 
planned. The company did not give us any information. 
They treated us as less than human and stopped paying our 
pension premiums and extended health care premiums 
from the summer of 1989. Union dues were deducted from 
our paycheque, but they were not paid to the treasurer of 
the union. Workers did not receive the last week’s wages 
after the bankruptcy; no severance pay, no notice pay, no 
terminations pay. Nothing was received. The union filed 
claims with the employment standards branch. An investi- 
gation was conducted and the outcome was that workers 
are to be paid. The company hid all the money in Bauhaus 
and numbered companies, and continues to operate from 
its US plant up to today. Workers have not received a cent. 
They had to pay medical and dental bills from their own 
pocket. 

I can never forget my workers walking into our office 
with $2,400 in medical and dental bills. Because the com- 
pany did not pay our premiums, the insurance company 
did not pay the bills. Workers were getting phone calls 
from their dentists, “If you don’t pay, we will give it to a 
collection committee.” They were forced to pay, and they 
did not have any money, because the company did not pay 
the last week’s wages, and they had to wait for unemploy- 
ment insurance for six to eight weeks. 

As a result, our workers have lost their houses and 
cars, and families broke up. By my calculation, an average 
worker is owed $8,200. I will conclude by saying that our 
union has done a fantastic job for our members. The union 
approached the federal and provincial governments. An 
adjustment committee was formed. I was on the committee. 
Through that committee office, we helped our laid-off 
workers. The company was invited, but elected not to par- 
ticipate. They were very unco-operative and did not give 
us the list of all non-union members they had in other 
Bilt-Rite companies. They did not give us the list, so we 
could not help those members. Through our office, we 
could help only unionized members. 

It was very difficult to find jobs for our people, be- 
cause the majority were unskilled. The majority did not 
speak the language. Because the furniture industry is al- 
most dead, we could not find jobs in the same industry. It 
was a tough job, and the committee was in operation for 
almost 15 months. Our union paid the expenses for the 
office. Government helped us. Through that committee we 
were able to find employment for about 75% of the workers. 

I strongly support this bill. I think this bill should be 
passed and workers should be paid. 
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Mr Huget: Thank you for a very personal and moving 
presentation. I have three or four very short questions, and 
perhaps one longer one. Are the owners of the company 
still operating a company in Ontario now? 

Ms Bhandal: No, they are operating in the US. 


Mr Huget: To the best of your knowledge, what did 
they lose out of this whole exercise? 


Ms Bhandal: I do not think they lost anything. 


Mr Gerard: Not a damn thing. In fact, I will tell you 
that they sold themselves, because they had everything 
held in different numbered companies. The Jaguar the 
plant owner owned was held in a numbered company. He 
sold it back to himself before he left at a rate that was 
obscene. Having seats on the board of trustees, we ob- 
jected to him selling himself his Jaguar at a highway rob- 
bery rate, yet he did it. 

Mr Huget: Was there in your view money somewhere 
that could have paid those obligations to the workers? 

Mr Gerard: Gogi did not expand on this: Through the 
pressure of our local union and the pressure of the district 
anc various regional offices of the union, we managed 
to—-I will not use the word “force”’—condition the Minis- 
try of Labour employment standards branch to proceed 
with charges. The hearings on those charges were resolved 
a few weeks ago and the numbered companies were found 
to be liable. As to the owner, Marty Silver, the court held 
we could not hold personally liable. We are now 18 
months since the closure and subject to appeal, which may 
take another 18 months to two years. Our members have 
received not one damned thing. 


Mr Huget: That was going to be my next question, 
have you received anything at all after the bankruptcy? It 
does not look, at least in the immediate future, like you are 
going to receive anything even now. 

The last question I would like to ask, and it may a little 
difficult for you to expand on it, is could you tell me from 
your personal experience some of the things that have hap- 
pened to the workers in that plant after the bankruptcy? 

Ms Bhandai: After the bankruptcy? 

Mr Huget: Yes. 

Ms Bhandal: It was hard for them to find employ- 
ment and more or less they were forced to pay bills. They 
did not have any money because they did not receive any 
wages for the last week. Then for UIC benefits they did 
not receive full entitlement because of the forced short 
workweek prior to the bankruptcy. Every time we had 
meetings with the management, they said, “It’s temporary, 
it’s temporary,” and they did not agree to apply for the UIC 
work-share program. They did not co-operate. 

Mr Huget: So many of those workers have lost a 
great deal. 


Ms Bhandal: They have lost their homes, lost their 
families, lost their cars. © 


Mr Huget: There was 4 comment made ina presenta- 
tion today that people agree with workers being entitled to 
wages that are owed them and that this is something society 
needs to look after, but there was a reference to some 


greater need of society, that perhaps if we had the luxur. 
of allowing workers to recover their wages, that would b: 
fine, but we may not have in today’s society and perhap) 
there is a bigger need to look after other aspects of bank: 
ruptcy. What do you think people in this province should doi 

Ms Bhandal: They should look after basic needs 
There should be moneys available for basic needs. M 
members, if they have $5,000 or $3,000, do not have to g 
through hard times. They would not have to lose thej, 
houses and they would not have to lose their families. 


Mr Gerard: I do not know of any other piece of legis, 
lation in Ontario except legislation that applies to workery 
whether it is the Employment Standards Act or the Labou| 
Relations Act, that implies you nave some right and the) 
gives no vehicle for enforcing that right, or gives such a| 
inferior vehicle to enforce the right that you have raised u 
some sort of expectation that will never be met. | 

For the workers at Bauhaus, at Bilt-Rite whom Gog 
refers to, the first language for the majority of them yA 
not English. The majority of them had shorter terms ¢ 
seniority because of the major expansion that had hap 
pened in the last 15 years. The majority of those worker 
to this day do not understand how they could immigrate t 
a society that allows something to go on like what went 0, 
at Bilt-Rite when the owner—lI say it whether we are i 
private government hearings or not, because I would lov, 
to be sued; it would be a great place to have a fight—cor 
trives a bankruptcy and works with the union, which Gog 
did not say. We worked with the owner and the gover 
ment and even attempted to get relief from workers’ con, 
pensation and to work with the owner to try to gt’ 
work-sharing and to do all of these kinds of things, whil 
he was going through nothing more than a charade an’ 
setting up shop somewhere else and in fact disappeared j 
the dark of night, set up a whole bunch of holding companic’ 
under numbered companies and went and did what he did 

Do you want to ask me what kind of law we have’ 
That guy ought to be tracked down, charged as a crimin: 
and put in jail. That is the kind of law we should hav. 
Directors’ liability, in my view, does not go far enoug. 
This guy ought to be in jail and the government should t 
taking steps to put him there for what he has done to thes’ 
woikers. If he did that in any other kind of decent societ! 
he would be in jail. 


1800 


Ms Bhandal: There were three other plants that wel) 
bankrupt with our plant, and they were non-unionize: 
That company did not give us a list of those members so V. 
could help them from our office. We have some membe) 
from our plant who are in school. They are learning Englis, 
They have taken other training courses. It is too bad wv. 
could not help those brothers and sisters because the con, 
pany did not co-operate. The Minister of Labour tried 
get a list from them. They said no. They did not give it tous, 


Mr Offer: Thank you for sharing the experience Wi’ 
us. I think it is important that we hear these experiences’ 
think there is nobody who has not had experiences inh 
or her own riding, certainly in the last while, with 
ravages of the recession. 








| 
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| My question is going to be something else on Leo’s 
it point. I want to talk about the last point you made on 
issue. You said you should be able to go after the 
ectors, and you went, to a certain degree. 


Mr Gerard: I will go as far as you want me to. 


'Mr Offer: This bill, when originally introduced, im- 
sed a liability on directors and officers. I will take the 
vicers out of the picture, but it did impose a liability on 
lectors of a personal nature, not only for wages and va- 
sion pay, but also for termination pay and severance pay. 
Jat liability, we are anticipating from statements by the 
ynister, will be reduced to a liability for directors poten- 
ily of only wages and vacation pay and not severance 
id termination. Can you share with me your thoughts on 
)se amendments. 


Mr Gerard: My immediate thought is that I should 
face my remarks by saying I chaired the adjustment 
‘mittee of the Premier’s Council that came up with the 
lendments, the Premier’s Council report that suggested 
sanded directors’ liability. So I can share with you what 
‘s in our mind, or in particular my mind, at that point in 
ie. 

What was in my mind was that there would be a fund 
it would be established by the government whereby 
itkers would be able to receive their legal entitlements. 
: legal entitlements, I mean all of your legal statutory 
dtlements that are defined as wages, termination pay, 
verance pay, that whole bundle of wax. It would then be 
‘to the government, through its regulatory process, to go 
d recoup whatever it could. 

| Certainly what was in our mind were the numerous 
‘t-Rite, Bauhaus kinds of situations. This is a unique 
jation because you are hearing it from one of the people, 
: it is not a unique situation because it goes on regularly 
small, non-unionized shops with a majority of women, a 
jority of new Canadians. We have all kinds of contrived 
akruptcies and corporate reorganizations in the name of 
ankruptcy. You know it goes on; I know it goes on. 

Our view was that the gcvernment then would have all 
legal mechanisms at its disposal to go and recoup that 
mey, including a legislative vehicle for making directors 
dle, including an expanded directors’ liability that if you 
te found to have participated in a contrived bankruptcy 
an attempt to defraud your workers of their legal entitle- 
nt, that became a criminal act and the government 
‘uld then use the full force of the Criminal Code to go 
or those kinds of people. 

| I can tell you in all honesty that it was certainly not my 
t as the chair of the committee of the Premier’s Council 
think of some director who was trying to sell widgets 
1 nobody was buying widgets and he worked like crazy 
try and make that company survive and the company 
‘Not survive. It certainly was not my view that director 
yuld lose his or her home and go to jail. It was the right 
the government to pursue that and make that decision 
its own. Whether it wanted to pursue it to the full extent 
the law or to a lesser extent of the law would be at 
yernment discretion. If they had the kind of circum- 
neces we are talking about with Bilt-Rite, with Bauhaus, 












I know what my recommendation would be, whether I was in 
the government or whether I was in the union chasing the 
government to do something. This kind of circumstance 
should have been enforced to the fullest extent of the law, 
using what I believe and others believe should be directors’ 
liability. What went on would have been a criminal act. 


Mr Offer: But the point I was asking is, we basically 
have before almost us two bills, the bill as it was originally 
introduced, which had a much wider scope and latitude, 
dealing with directors’ liability, and the second bill, the bill 
as amended, which cuts it down, cuts officers out and cuts 
directors out. On the basis of the example and the experience 
of Gogi Bhandal, are you in favour of those amendments 
which were presented? 


Mr Gerard: We came here as a union earlier to tell 
this committee that we are supportive of Bill 70 as it is 
currently proposed. I would have much rather had more 
support from the Liberals and Conservatives on the full 
scope of the amendments as they were originally pro- 
posed. If the Liberals and Conservatives on this committee 
would like to write a minority report suggesting that the 
full pressure of the directors’ liability be reintroduced into 
legislation, I would support you on that. 


Mr Offer: So you are in favour of the first bill. 
Mr Gerard: You have heard what I have said. 
Mr Offer: You are not telling me again. 


Mr Gerard: If you put it into your minority report 
that you think it should go back in, I will support you on it. 


Mr Arnott: Thank you, Ms Bhandal, for coming in 
today to share your very personal testimony with us. 


Ms Bhandak: Thank you very much. 


Mr Arnott: It is a perspective I have not heard before, 
frankly, and I appreciate the fact you have come in. 


Ms Bhandal: We went to Mr Rae and we went to sev- 
eral MMPs in the circumstance when Bilt-Rite went bankrupt. 


Mr Arnott: To Mr Gerard, I am just somewhat in- 
trigued by your idea of reintroducing a form of debtors’ 
prisons, in a sense, when you talk about throwing people 
in jail for not paying their employees. 

Mr Gerard: We are not talking about that. I will tell 
you again. You can listen to me again. You have a circum- 
stance where the government, in enforcing its right to 
make a claim and to recoup its payment, finds there was a 
contrivance of a bankruptcy in order to attempt to defraud 
workers of their legal entitlement. If I try to defraud you of 
your legal entitlement, have I not acted like a criminal? If 
an owner of a corporation acts in such a way as to attempt 
to defraud his workers of their legal entitlement, is he o1 
she not a criminal? 


Mr Arnott: Do you intend to continue to pursue that 
particular perspective? 


_ Mr Gerard: No, we have apparently lost that debate 
and we are prepared to support the legislation that is cur- 
rently before us. 


Mr Arnott: But in the future are you going to con- 
tinue to pursue— 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 30 JULY a 





R-254 
Mr Gerard: We will attempt to work with the legisla- | have actually had, someone who has been through i 
tion when it is passed and see how effective that is first. know it was a very emotional time. . | 


The Vice-Chair: Everyone has had an opportunity, so The committee now stands adjourned until 10 o’cl 
tomorrow morning. | 


I would thank you again for coming before us and giving 
us this personal experience. I think it is the first one we The committee adjourned at 1808. | 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


Wednesday 31 July 1991 


The committee met at 1009 in committee room 2. 


_ EMPLOYMENT STANDARDS AMENDMENT ACT 
(EMPLOYEE WAGE PROTECTION PROGRAM), 1991 
LOI DE 1991 MODIFIANT LA LOI 
SUR LES NORMES D’EMPLOI 
(PROGRAMME DE PROTECTION 
DES SALAIRES DES EMPLOYES) 


Resuming consideration of Bill 70, An Act to amend 
ie Employment Standards Act to provide for an Em- 
loyee Wage Protection Program and to make certain 
ther amendments. 


_ Reprise de I’étude du projet de loi 70, Loi portant mo- 
ification de la Loi sur les normes d’emploi par création 
‘un Programme de protection des salaires des employés 
‘par adoption de certaines autres modifications. 


UNITED FOOD AND COMMERCIAL WORKERS 
j INTERNATIONAL UNION 
The Vice-Chair: Can we call the committee to order? 
ur first presenter this morning is the United Food and 
ommercial Workers International Union. The floor is 
ours, at your leisure. 


_ Mr Connolly: My name is Kip Connolly and I am the 
dustrial sector director for the United Food and Com- 
ercial Workers International Union in Canada. 

' Some of you will be pleased to know that, while we 
ad originally asked for 45 minutes, we have cut our pre- 
’ntation down. I think it is six pages plus appendix A, so 
is seven pages in total. So I for one am thankful that we 
a little bit late getting started. I have copies of our 
ibmission for each of you, if you want to follow along. 

The United Food and Commercial Workers International 
nion, UFCW Canada, is pleased to have an opportunity 
) appear before the standing committee on resources de- 
lopment to present our members’ views on Bill 70, the 
‘oposed amendments to the Employment Standards Act 
'create an employee wage protection program. 

UFCW Canada is Canada’s largest private sector union, 
presenting some 180,000 members in this country. UFCW 
embers are employed in more than 20 sectors of the 
sonomy, including the retail, service, meat packing, food 
‘ocessing, brewing and beverage production and distribu- 
on, fishing, general merchandising, health care, shoe and 
ather manufacturing and banking industries. UFCW rep- 
sents more than 70,000 women and men in Ontario. 

Over the past several years, the people of Ontario have 
mne through a period of unprecedented change. This change 
is been made more severe by the economic recession 
hich has hit Canada, and has been particularly damaging 
Ontario. During this time we have seen the loss of hun- 
eds of thousands of jobs. Bankruptcies have reached re- 
ord levels. 


Our union is very concerned about the dramatic in- 
crease in the number of job losses in Ontario. More than 
5,000 UFCW members employed in various sectors have 
been affected by layoffs or closures in the past two years. 
In these unsettled times, workers are concerned about their 


_ Jobs and about the security of the wages and benefits they are 


eaming through their employment. An example of a case in 
which UFCW Canada members in Ontario were affected 
by a bankruptcy situation will be discussed later in this 
presentation, and you can note that example in appendix A. 

UFCW Canada is convinced that in the future more 
UFCW members in Ontario will lose their jobs and will face 
difficult situations due to bankruptcies or receiverships. 
UFCW is strongly interested in and supports the development 
of an effective employee wage protection program that will 
ensure that our members and other workers are provided 
increased security. 

When employers fail to fulfil their responsibilities to 
workers, whether because of bankruptcy, receivership or 
abandonment of a business, it has been the individual 
worker, his or her family and members of the community 
who have had to bear the financial burden of unpaid wages 
and benefits. The proposed EWPP seeks to remove some 
of this burden by strengthening the security of workers’ 
earned wages and other compensation. We believe the pro- 
posed employee wage protection program is an important 
step forward and will provide an appropriate mechanism 
for a much-needed statutory protection for workers. We 
appreciate this government’s efforts in creating such a fund 
as part of a comprehensive and integrated effort to provide 
for more effective programs that will assist workers, com- 
munities and employers affected by the recession and by 
the substantial changes and industrial restructuring that are 
occurring in the economy. 

The need for a wage protection program: There is a 
significant need for enhanced wage protection in this prov- 
ince. The reasons for an employee wage protection pro- 
gram are many: 

The current recession is the worst recession to hit Canada 
and Ontario since the Great Depression. 

More than 200,000 jobs have been lost in Ontario during 
this recession. 

Ontario’s rate of job loss has been twice the national 
average, accounting for 80% of the national loss in jobs. 

The majority of the jobs lost in this recession have 
been permanent ones. In 1990, 65% of reported layoffs 
were due to partial or complete plant closures. 

Business bankruptcies increased by 73% in 1990 com- 
pared to the year before. In the first two months of 1991, 
there were 24% as many bankruptcies in Ontario as in all 
of 1990. 
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The existing Employment Standards Act has failed to 
ensure that all workers receive full wages and benefits 
earned and owed in cases of bankruptcy and insolvency. 

The federal government has failed to amend the Bank- 
ruptcy Act to protect workers from loss in cases of bank- 
ruptcy or receivership. In fact, it has been 25 years since 
the Bankruptcy Act has been amended, in spite of a wide- 
spread recognition of the urgent need for changes, particu- 
larly in terms of protection or priority for workers. The 
changes to the Bankruptcy Act proposed by the federal 
government under Bill C-22 will be inadequate. This fact 
reinforces the need for an effective provincial program. 

There are currently 13,000 potential claims in Ontario 
for compensation from workers who are unable to collect 
their earned wages and other entitlements due to their 
employer’s insolvency, closure or failure to pay. 

New approach to dealing with change: During recent 
years, the pace of change in the economy of Canada in 
general, and in Ontario in particular, has increased signifi- 
cantly. This change has brought with it great technological 
advancement and many new benefits. It has also brought 
new problems and challenges. Economic downturns have 
become more frequent, bringing with them high unem- 
ployment, inflation and crushing interest rates. Companies 
come and go with startling regularity, disrupting the lives 
of thousands of working people, their families and their 
communities in the process. 

While some of those changes are positive, many also 
have the potential to seriously and negatively affect workers 
in this province. Working people are the ones who suffer 
most when a company does not do well and must scale 
back its operations. Working people are the ones who pay 
the price for corporate restructuring, sales, mergers and 
takeovers, and companies going out of business. 

UFCW Canada is not opposed to change and fully rec- 
ognizes that for there to be economic and social progress, 
change must occur. At the same time, we recognize that if 
the economy and the labour market are to change, we must 
find more effective and more equitable ways of dealing 
with that change. We must find ways of dealing with job 
loss to reduce the burden which it places on workers and 
their families and on the communities in which they live. 
We must find ways of assisting workers in their transition 
to new jobs and ensure that they have the skills required to 
find new employment. We must also ensure that workers 
are able to move to new jobs that pay good wages and 
offer good working conditions. Under such conditions, 
workers will be able to respond to changes which occur in 
the economy and the labour market more positively, and 
the hurt and disruption created by layoffs, closures, bank- 
ruptcies or receiverships will be reduced. 

In Ontario, we must find new ways of dealing with the 
bankruptcies and receiverships. We must prevent situations 
from occurring in which workers lose their jobs and also lose 
the wages and benefits they have already earned. The present 
situation represents the worst form of double jeopardy, and 
new Strategies must be put in place. 

UFCW Canada applauds the efforts of the provincial 
government in seeking to develop fair and effective pro- 
grams to facilitate the adjustment process in this province. 


The government is, in our view, showing great vision ¢ 
strong leadership in moving Ontario towards a system 
which changes occurring in the economy and the labe 
market are dealt with progressively, not brutally and wi 
out any thought as to where those who are affected m 
end up tomorrow. Such a system will enable Ontario, 
move ahead more effectively and take better advantage: 
our strengths in competing in world markets. | 

We are quite frankly at a loss to understand the hysteri 
reaction which has come from some quarters of the bu 
ness community. Some would have us believe that a we 
protection program is a radical idea which will destroy { 
economy and cause businesses to flee the province. Sy; 
arguments are preposterous. The proposed wage protect: 
plan has been discussed by business and labour for yee; 
specifically in the context of the long-overdue and mui 
promised amendments to the federal Bankruptcy Act. : 
fact, a form of wage protection fund has been proposed | 
the federal government, although it appears to be son) 
what less viable than Ontario’s. 
1020 | 

UFCW Canada believes it is a given that workers w. 
have earned their wages and benefits should be able’: 
recover them when their employers go bankrupt. Wj 
should workers be left holding the bag and suffer fri: 
both job loss and lost wages and benefits? al 

Workers must be protected from wage and benefit Ic) 
and they should receive this protection through a separ: 
program. Workers should not be grouped in with: 
company’s creditors because they are not creditors per ’ 
Unlike lenders or suppliers who are in the business/1 
making profits from money lent and risks taken, works 
receive no return on money earned but not paid. Work: 
certainly do not agree to risk their earnings and shovi 
therefore not find themselves at the bottom of an impos; 
bly long list of creditors. | 

UFCW believes the employee wage protection progr’ 
is a logical and progressive step forward. We commend : 
government for proposing such a program and firmly - 
lieve the program will prove beneficial to all affected paris 
including the business community and workers. 

To the nay sayers we say that the proposed emplo:: 
wage protection program will be of benefit to Ontario. Is 
not the wage protection program that business should 
worried about, but rather the irresponsible compan’ 
which close plants with little or no notice and leave wo- 
ers without the moneys they have earned and the kinds f 
adjustment assistance they require. The wage protect 
program will take away some of the burden that has unfa 
fallen upon workers and serve to make the adjustment p : 
cess that much easier for all concerned. ‘ 

In the remainder of our presentation, UFCW Canii 
will address four issues in relation to the proposed fu’: 
coverage, cap, financing the fund, and recovery of fui's 
owned; also the example we have included in appendix / 

Coverage: The UFCW believes that any and all money 
worker has earned, including wages, benefits, vacation { 
termination and severance pay or other payments belong) 
that worker and must be paid to the worker. Bankruptcyt 
receivership should not change this fact. 
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' In terms of protection, the coverage offered by a wage 
rotection program should not be seen as a benefit for 
orkers. Recovering money that has already been earned is 
ot a benefit. Workers should be guaranteed that they will 
heeive their money and not, like other creditors, be ex- 
ected to suffer loss in cases of bankruptcy or receivership. 
vorkers should not be forced to take risks with money 
1ey have earned through employment. 
| UFCW Canada believes it would be appropriate that 
te employee wage protection program secure the payment 
f wages, vacation pay, termination and severance pay. 
vhile workers should not lose benefits, we acknowledge 
tat providing for the inclusion of benefits at this time 
‘ould be very difficult considering the complexity of and 
ariance in benefit coverage from workplace to workplace. 
he UFCW position is that workers should recover the 
‘ages, vacation pay, termination and severance pay they 
+e owed, through a wage protection fund. 
' The cap (maximum $5,000 benefit): While we are 
leased that our concerns about the protection of wages, 
acation pay, termination and severance pay have been 
ddressed through the proposed EWPP, we are concerned 
dout the proposed $5,000 maximum limit. This limit 
light not be a problem for those who were seeking unpaid 
‘ages or small amounts of unpaid vacation pay, but 
5,000 will not go far when termination and severance pay 
‘e included in the amount owed to the worker. 
The proposed program is a step in the right direction, 
ut the $5,000 limit should be revised, if not now, then 
ccording to an established review mechanism or schedule 
hich you set out in the legislation. 
| Imposing a maximum limit means that workers who 
te owed more than the $5,000 will still have to take a risk 
ith the rest of the money that is rightfully theirs. Even 
ith the employment standards branch of the Ministry of 
abour making every effort to attempt to retrieve the total 
cder of payment from employers, there is no guarantee 
ot workers that the additional amount owing to them will 
2 Tetrieved. 
| Financing the fund: The government has proposed to 
nance the employee wage protection program through gen- 
al provincial revenues. UFCW Canada supports this pro- 
dsal as being the best option available at this point in time. 
| Our main concern with regard to funding is that the 
mployee wage protection program should continually 
ave funds available to ensure that workers will not lose 
,oney they have earned. 
| Recovery: It is essential that the province implement 
fective methods to recover moneys owed by employers. 
hese steps must be effective in recovering money, but at 
€ same time must be administered in a fair manner and 
dt burden good employers. 
It is very important that the employment standards 
anch of the Ministry of Labour and its officers have the 
dwer to enforce the recovery methods set out in the legis- 
tion. Recovery methods must be effective and efficient 
1ough to retrieve the total amount that is owing to workers, 
ithout delay. . 

In some cases, workers will be owed more than the 
‘oposed $5,000 limit. In this situation it is imperative that 











every effort be made to retrieve the total order of payment 
and not just the costs borne by the fund. 

If you could flip over to one of the examples we include, 
it concerns Royal Dressed Meats, a beef slaughtering plant 
in Guelph, Ontario, that used to be part of our UFCW 
Local 617P. In 1987 Royal Dressed Meats, a beef slaugh- 
tering plant in Guelph, Ontario, declared bankruptcy. 
There were approximately 51 UFCW members working at 
the plant when it closed. 

At the time of the closure, the company owed these 
members a combination of vacation pay, pay in lieu of 
notice and severance pay. Fortunately the payment of 
wages had been up to date. However, the amounts of 
money that were owed to the employees ranged from $500 
per individual to more than $10,000 per individual. 

The employees of Royal Dressed Meats, with UFCW 
Local 617P representing them, made claims against the 
bankrupt employer. The employees’ claims were subse- 
quently added to a list with approximately 150 creditors 
who all had appeals and legal action of their own against 
the bankrupt company. As a result, it took three years for 
the employees to receive any money. 

After three years the employees of Royal Dressed Meats 
received 70 cents on every dollar owed. The money paid out 
to the workers and others had been in the bank for three years 
collecting interest. Had the employees received the vacation . 
pay, termination and severance pay that was owed to them 


_ in 1987 when Royal Dressed Meats closed, the employees 


could have had their money in a bank collecting interest 
for them. Instead, these workers were forced to wait 
through a very lengthy and uncertain recovery process. 

The workers at Royal Dressed Meats lost their jobs, as 
well as money owing to them, and were left without the 
necessary assistance required to make the transition to new 
employment. 

This is just one example of a group of people who 
would have benefited from an employee wage protection 
program. The majority of these workers would have re- 
trieved the entire amount owed to them from the fund 
instead of waiting three years, only to receive 70% of what 
was owed. In addition, the existence of such a program 
would have greatly improved the adjustment process for 
these workers. 

I would like to thank the standing committee for allow- 
ing us to present the views and concerns of UFCW Canada 
and its members during this public hearing today on what 
we consider to be a very important and timely topic. 
UFCW is pleased that the government has taken an impor- 
tant and long overdue step in creating the employee wage 
protection program. 

1030 

Mr Arnott: Mr Connolly, thank you very much for 
coming in to present your concerns. I have two specific 
questions. The first is that you have touched a couple of 
times on the federal government wage protection initiative, 
Bill C-22, I believe it is called. 

Mr Connolly: Yes. 

Mr Arnott: Unfortunately I have not had a chance to 


- study it in great detail. Can you elaborate on some of the 
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concerns you have with respect to that bill in that it will 
not adequately meet your needs? 

Mr Connolly: Bill C-22 in comparison with the pro- 
vincial one: Number one, we are concerned about the 
amount of money. The federal legislation does not go as 
far as what is proposed by the provincial government be- 
cause it does not cover all four categories. The federal bill 
just covers wages and vacation pay, I believe, and does not 
go a step farther to cover notice of termination and sever- 
ance pay itself. 

Mr Arnott: The second question I have with respect 
to. the example you gave as appendix A in Guelph is that I 
am privileged to represent the riding of Wellington, which 
is all around Guelph. I would think that there are people in 
my riding who may have been affected by this. The most 
repugnant example that we hear, and that I think we all 
feel the same way about, is when there is a bankruptcy, 
workers are owed wages, benefits, etc, and resources exist 
yet they do not get the money; they do not get what is 
owed to them. 

I was just wondering, is this the most recent specific 
example of where your UFCW membership has been af- 
fected in this way? 


Mr Connolly: No, it is not. We are having a lot of 
problems. I think some of them are going to surmount 
maybe into bankruptcy actions. Because of downturns in 
the furring industry we have East West where we have just 
completed the arbitration process in collecting moneys 
owed. We may be in the Supreme Court of Ontario trying 
to ensure the result of that arbitration, that our moneys are 
coming, but the employer really has not declared himself. 

One of the other concerns I have is through Local 
617P, the same local union that is used in this example, 
that JL in Hamilton is going to be closing the door now 
and going into bankruptcy. The difficulty there is that they 
have been a good employer with respect to paying the 
wages, and the severance and the notice to our members as 
they have been winding the plant down. The difficult situa- 
tion we are going to be faced with in the very near future is 
that the local union president was informed that when it 
comes to paying all the requirements with respect to termi- 
nation notice, severance pay, vacation pay, and possibly 
wages, we may be in bankruptcy court trying to get that 
money for the senior employees. 

I think one of the other problems I foresee is when we 
have gone out and negotiated seniority provisions and col- 
lective agreements and you have your employer taking a 
long time going through the bankruptcy action. We could 
be left, which really concerns me a lot and which I proba- 
bly should have addressed in the brief, trying to recover 
full moneys for a lot of the senior workers working in the 
plant. As they wind down, they lay off. We end up fighting 
for the more senior workers. On the federal level, we have 
had Taggart transport, the Bankruptcy Act and possible 
sale to Meyers. That is federal, and we have had others. 
We have not had that many, but we are seeing more on the 
horizon. They are starting to come to the surface more. 


| Mrs Witmer: Thank you very much, Mr Connolly, 
for your very sincere presentation. I appreciated that. You 


talked about the financing of the fund, and you indicate) 
that at the present time you were satisfied. What type o 
financing would you favour in future? 


Mr Connolly: I guess I would still favour it comin/ 
out of the general coffers. | 


Mrs Witmer: As opposed to a payroll tax? 
Mr Connolly: Yes, I favour that. | 
| 


Mrs Witmer: Just one other quick question: Yesterday, 
expressed a concern about the two poles that business an; 
employees seem to be coming from, the difference in opin’ 
ion. Would you support the establishment of some sort of | 
committee that would be comprised of individuals repre 
senting all people in this province that could take a look ¢ 
some of these labour initiatives before the public had infor 
mation about them? You mentioned that there is hysteric: 
reaction in the business community. I think that if some 0 
these things were looked at a little more closely before th 
media got hold of them, there would not be this hysteria. 
am wondering if you would support the establishment c 
such a committee that would be composed of people repre 
senting management, labour, etc? | 

Mr Connolly: Yes, I would not be opposed to th. 
formation of that type of committee. Quite frankly, I thin, 
one of the difficulties is the initial reaction when you ar, 
talking about taking $150 million to $175 million to estat 
lish this type of program and this type of protection fc 
workers. I guess that by the same token maybe the publi, 
should be made aware with respect to the number of com) 
panies that have left employees stranded with respect t, 
moneys owing them. I think the public would be shocked. | 


Mr Huget: Thank you very much for a very informe, 
tive presentation. I just have to come to a very brief poin. 
In terms of the immediate effects on your workers right afte, 
that bankruptcy, could you give me some indication of how» 
impacted on those 51 workers at Royal Dressed Meats? 


Mr Connolly: In 1987, the job market was a little b 
better. I think the worst thing was the uncertainty and wail 
ing the three years, not knowing whether they were goin, 
to get anything. Needless to say, we had some relativel 
junior workers and some relatively senior employees, bi, 
it was primarily the uncertainty of their vacation and sev, 
erance that we got most of the calls about. ot 

I have to say this too: I think, if my memory serves m| 
right, in that action there was roughly $2 million that wa 
available to a list of over 150 creditors. I think when | 
came to the employees recovering money, the only reaso. 
they got paid or they got adjusted in the end was becaus’ 
the initial $2 million had been allowed to sit for close to | 
three-year period and accumulate the interest, whic’ 
opened the door to another $500,000 or $600,000. By th| 
time it got down through the whole list of creditors, be’ 
cause of the fact it had sat, that was one of the instrumenti’ 
reasons they were able to get 70 cents on the dollar. 

Number one, it was money that they were owed. It we) 
the uncertainty and not knowing whether they would 1 
cover anything after it was all over. The pendulum coul, 
have swung the other way. { 
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| Mr Huget: Do you think it is fair for wages for work- 
x people, which are essentially bread and butter and 
»ofs over their heads, to be treated in the same fashion as 


yse other 150 creditors? 

Mr Connolly: No. I guess it is just wishful thinking, 
it I am a firm believer that workers go ahead of financial 
‘stitutions. 

_Mr Huget: There is some hysteria, I guess you could 
Tl it, from the business community in terms of the reception 
‘this wage protection fund. Could you give me an idea of 
ny you think that is, and why there was no hysteria over 
» fate of those 51 people at Royal Dressed Meats? 


Mr Connolly: I think the hysteria is created by the 
uployers as a result of—I do not know if this is a fair 
ie but I am going to make it anyway—the financial 
bility that is being imposed if you are a director. I am 
0 a firm believer that corporations will move to correct 







it liability that they are concerned with by reducing the 
mbers of directors or maybe terminology or the whole 


estion of—you know, I do not know. There has been a lot 


iH 


‘talk about the different amounts of money that it costs 


) 
| 
} 
| 
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the liability insurance, but not every employer is bad. 
have experiences with various companies that we rep- 
sent that have been very decent. They have closed the 
int for whatever reason and have provided the employees 
+ proper notice and their commitment entirely. 

I guess the concern from the employers’ side with re- 
ect to the directors’ liability is that maybe they are con- 
med that after the implementation of this, there might be 
move to go towards an employer tax rather than a general 
venue tax. That is about all I have to say. 


| The Vice-Chair: We are out of time. 


“Ms S. Murdock: You said we had four minutes. We 
ve one minute left. 


The Vice-Chair: I am afraid you counted from a dif- 
‘ent spot than I did. 


Mr Offer: Mr-Connolly, thank you very much for 
ur presentation. It really does cover some of the very 
ijor aspects of the bill, and I do very much appreciate 
w you focused in very clearly as to what your position 
‘some of the concerns and some of the things that can be 
ne in the future. I think that is going to be very helpful 
"us as we deal with this bill, and certainly through the 
\use-by-clause deliberations in the next few weeks. 

_ My question deals with the $5,000 cap and your concern, 
dalso your position that workers should recover wages, 
cation pay, termination and severance pay they are owed 
‘ough the plan. The way the fund is currently structured, as 
u know, it is only a $5,000 cap, and as such, the concern 
u have dealing with termination and severances is quite 
vious. The question I have is, on principle, do you be- 
ve that the taxpayers of the province should fund, or pay 
t, the termination and severance pay of potentially every 
yrker in the province? 


40 

Mr Connolly: Yes, I do. I think the taxpayer will not 
nd sharing in that type of liability. With previous govern- 
*nts, you may not have agreed, but certainly you allowed 





some of the eccentricities of other governments. I quite 
frankly wish that I was in a position to be able to do 
something, not only with this but with bankruptcy legisla- 
tion in general, to move workers ahead of financial institu- 
tions with respect to being first in line as creditors in a 
bankruptcy situation. 

Mr Offer: Yes, we heard yesterday concerns about the 
whole question of the ranking in bankruptcy legislation. I 
certainly appreciate your response. We all recognize here 
that we do not have any jurisdiction to change that. We can 
only deal with what we have before us. 

As you know, the bill as it was originally introduced 
made directors and officers—and I will take officers out of 
the frame for a moment—liable for the wages, vacation 
pay, termination and severance. Then it was amended to 
limit their liability to just wages and vacation pay. Do you 
believe in principle that directors, if they are to be personally 
liable for wages and vacation pay, should also be liable in 
that same vein to severance and termination? 


Mr Connolly: Yes, I do. 

Mr Offer: Though of course you are in favour of the 
legislation in principle as before us, you would rather have 
not seen those amendments? 

Mr Connolly: Let me just say it so it is crystal clear. 
My position on that issue was that directors should be liable, 
and with respect to officers, I concur that officers of com- 
panies should not be liable. 

The Vice-Chair: I am afraid the time for questions 
has expired. 

_Mr Offer: That is fine, but thank you very much for a 
very clear focus on this particular legislation. It will be 
very helpful. 

The Vice-Chair: I thank you for your presentation. 

Mr Connolly: Great. Thanks a lot for the time. 


GROCERY PRODUCTS MANUFACTURERS 
OF CANADA 

The Vice-Chair: Our next presenter will be the Grocery 
Products Manufacturers of Canada. They seem to have 
slipped out of the room for a moment. Would you please 
come forward and introduce yourselves to the committee 
and for Hansard. 

Mr Fleischmann: I am George Fleischmann, president 
of the Grocery Products Manufacturers of Canada. I have 
with me Mr Bill Frakes, who is the vice-president, human 
resources, of Unilever. Also with us in the back is Sandra 
Banks, who is the vice-president, government relations, 
with the GPMC. Subsequently, during the question period, 
if you have any questions, any of us would be glad to help. 

We welcome the opportunity to comment to the stand- 
ing committee on resources development concerning the 
employee wage protection program. 

The Grocery Products Manufacturers of Canada is a 
national association representing more than 140 companies 
engaged in the manufacturing and marketing of branded 
products generally available through retail and food ser- 
vice outlets. 

The industry is an essential part of the Canadian econ- 
omy. We represent approximately 10% of the gross domestic 
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product of Canada, as well as being a very vital link in the 
agrifood chain. In Canada, our industry provides just under 
250,000 jobs, and I am talking about direct jobs. If you 
were to consider the spillover effect, there would be many 
jobs that we are responsible for in farming, in the packaging 
industry, in distribution and in advertising. The food and 
beverage industry alone ranks second to the automotive 
industry in Canada in terms of value added and in terms of its 
combined sales. The Ontario food processing sector itself 
accounts for just under 90,000 jobs, so it is a very large 
employer in this province. 

In principle, GPMC supports guaranteeing earned 
wages to individuals who would otherwise lose them due to 
bankruptcy, receivership or abandonment of business. We 
do recognize the importance of providing income security 
to workers. Any initiative to do so, however, has the potential 
to impact other government programs, the deficit, the level 
of taxation or investment and jobs in the province. 

We believe that the strongest protection for workers is 
to maintain a viable manufacturing sector in the province. 
As such, GPMC is concerned that the government’s focus 
on labour reform and adjustment initiatives will not lead to 
long-term job retention. Indeed, it may hasten the flow of 
jobs out of the province and at the very least reduce cur- 
rent and future investment to the province. 

GPMC’s human resources council, which is comprised 
of the senior human resource managers of our member 
companies, such as Mr Frakes on my right, is following 
closely workplace initiatives proposed by the Ontario gov- 
ernment. 

Before we make specific comments on Bill 70, I think 
it is important that we do so within the context of the 
industry at large. What I would like to do first is give you a 
snapshot of where that industry is today and, in particular, 
where that industry is today in Ontario. I think this is 
important as we approach Bill 70 and as other pieces of 
legislation are developed, because we really should de- 
velop these in the context of the larger picture. What I am 
going to do is outline some of the priorities and challenges 
that our industry faces. 

First of all, I want to say at the outset that we are 
committed to maintaining the greatest possible number of 
jobs in Canada and, in particular, in Ontario, which is the 
heartland of this industry. 

It is important to remember, however, that three quar- 
ters of our members are transnationals and that all of these 
have facilities in both the United States and Canada, as 
well as in many other countries of the world. At the same 
time, it is also important to remember that most of the 
people running these operations are Canadians and these 
Canadian managers, believe me, have a fervent desire to 
maintain and indeed enlarge their Canadian manufacturing 
facilities. 

_ We are committed to working with our employees and 
with their representatives to do everything necessary to 
enable us to survive in the open world market that is un- 
folding around us. 

I notice that the previous witness was Kip Connolly of 
the UFCW. We have just had a meeting with Kip and with 
Cliff Evans, their president. We spent half a day with them 


and the GPMC discussing these types of issues and h | 
we can best work together. Indeed, we are having a oo 
quent meeting on August 16 to further these. I can say th, 
the labour adjustment area and these are very much co 
siderations we would like to come together to the gover. 
ment with in a reasoned approach. . | 
We are committed to providing the highest level 
compensation and social and security benefits to our er. 
ployees. We have to, because with the labour shortag, 
that are just around the corner, how else are we going to], 
able to attract and retain quality people? | 
Just a word about how our industry is responding | 
some of the economic trends that we have been witnessi i 
in the world, especially in the last decade. 
1050 : 
_ As we move towards more open trade, the result h. 
been a dramatic restructuring of our sector in Canada.; 
want you to know it is not just the move to open trad. 
there are very specific things happening in Canada that a 
causing this. I will just mention three of them that you ¢, 
know about. Tight monetary policy, a high Canadian doll, 
and very high Canadian interest rates as compared to thoy 
in the United States all contribute to this restructuring. ( 
course, the end of domestic protection brought on t 
GATT’s efforts to reduce tariff and non-tariff barriers as we 
as by the Canada-US free trade agreement have also bee. 
our impetus. This has resulted in major reconfigurations | 
almost every manufacturing sector in Canada, especially, 
can say, in our sector, the grocery manufacturing sector. 
It is interesting to note that the GPMC was one of tl 
very few business trade associations that did not suppa, 
the free trade agreement. We did not oppose the free trac. 
agreement either. Our association took no position on i 
We could not, because the potential consequences of th’ 
agreement were so diverse for our different members. Or, 
thing is for sure: We were concerned from the outset th 


while the agreement was going to open the border, inpi 
cost differentials resulting from programs such as supp! 
management in Canada would remain. 

Unfortunately, that is exactly what happened. To tt 
consternation and frustration of consumers and worke!) 
and manufacturers, dairy and poultry prices are still muc 
higher in Canada than in the United States. Indeed, in’ 
recent study by the Retail Council of Canada on cross-bordi 
shopping, dairy products were the second most importai. 
incentive for shoppers to go across the border. The fir 
was gasoline; the second was dairy. The high input costs ¢ 
a result of supply management were a direct factor in this) 

Every transnational company operating in Canadi. 
whether Canadian- or foreign-based, is now deciding eithy 
to reposition to manufacture from a stronger base in Canac 
or else to pull manufacturing out of Canada altogether an 
supply the Canadian market either from the US or elsewhe! 
offshore. The grim reality is that you do not have to mak 
it here any more to sell it here. That is a fact. 

Grocery distributors have also told our members that the, 
are now purchasing more goods directly from the Unite. 
States, bypassing Canadian manufacturers, because they al 
going to provide these products to their consumers wher 
ever they can at lower prices. We are genuinely concerne 
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out this trend. Our objective is to maintain the strongest 
ssible grocery manufacturing base in Canada, along 
ith all the quality jobs that go with it. 

Cross-border free trade with virtually no tariff or non- 
riff barriers has forced every Canadian manufacturing 
eration to review its cost structure. Many of our mem- 
ws are even faced with the difficult task of having to 
)mpete for production runs with their own sister com- 
any plants just across the border. Bear in mind that many 
‘these US plants, especially in the northeastern part of 
‘e US, have extra capacity so that their marginal costs of 
‘oduction are very low. You might ask where this extra 
pacity comes from. It is obvious. There has been a tre- 
‘endous movement from the northeastern United States 
own to the Sunbelt, to states like Georgia, Florida, Texas 
id California. As a result, this has left tremendous excess 
4pacity in many of the plants just across the line from us. 

| What we have to do in Canada to survive is limit costs 
| three areas, inputs, operations and administration, at the 
me time as we increase our productivity. If we reach 
ivels comparable to our world-leading competitors in 
ese areas, we are going to be able to maintain, and in fact 
hance, the Canadian production base. If we do not, our 
ies and facilities are going to continue to disappear. 

In a barrier-free world, costs of manufacturing are 
pared and facilities are inevitably located where the 
ghest return can be achieved. In our view, being competi- 
ve does not mean providing low-paying, low- -quality jobs. 
eing competitive means being smarter and managing our 
asinesses better than our competition. It is critical that the 
jvernment play a role in fostering an environment that 
‘elcomes investment and renews business confidence. 

Before turning it over to Mr Frakes for some specific 
stails, I would also like to say I was very encouraged to hear 
fr Connolly indicate in response to a question, I believe 
om Mrs Witmer, that the UFCW advocated continuing this 
ind out of the general revenues of the government. This is 
position we also very strongly support. 

_ I would like now to turn it over to Bill Frakes to discuss 
yt a moment some specific comments on Bill 70. 


| Mr Frakes: Before I begin, I too would like to add 
iy thanks to the standing committee for this opportunity. _ 
' For those of you who may not be familiar with my 
ompany, Unilever Canada, it is comprised of 15 con- 
imer product companies throughout Canada with over 
,000 employees in Ontario alone. Some of our companies 
iclude Lever Brothers, Thomas J. Lipton, Chesebrough- 
ond’s, Elizabeth Arden, Shopsy’s, A & W and there are 
‘any more that go on. I think we have a pretty good 
-oss-section of the consumer products companies that are 
»presented in Ontario itself. 

In regard to Bill 70, the GPMC recommends that all 
\e amendments that have been put forward by the Minister 
f Labour earlier this week be included in the final legisla- 
on, particularly those related to directors’ and officers’ 
abilities. As indicated in previous submissions, the 
AC supports the amendment that directors’ liability be 
*stricted to earned wages and vacation pay. The program 
nould be viewed as a wage loss protection/replacement 













fund, and therefore severance and termination pay should 
not be covered. 

Additionally, given that the government is currently 
reviewing its severance pay provisions and other labour 
adjustment issues, changes in entitlement could have a sig- 
nificant impact on the liability of the fund. The GPMC 
also supports the minister’s decision to limit directors’ lia- 
bility to debts, that is, unpaid wages and vacation pay, 
incurred during their term of office. 

Regarding the question of financing, the GPMC is con- 
cerned about the financing of the employee wage protec- 
tion program beyond its first 18 months, until which time 
it will be funded through the consolidated revenue fund. In 
our earlier submissions to the government, we indicated 
support for a system that would spread the payroll across 
the general fund and could not support an individual flat 
payroll or corporate tax. Clearly any additional costs of 
doing business will have a negative effect upon our ability 
to compete in the total North American marketplace. 

The impact of the legislative action that is proposed 
must be viewed on the basis of two things: where our 
members compete and with whom. As George mentioned, 
almost 75% of our companies in the GPMC are multina- 
tionals. When we talk about competition, we are referring 
to two arenas in which we must compete. 

The first is the marketplace. We must be able to pro- 
vide our consumers with what they want, when they want 
it, at a price they can afford. If we are not able to do that, 
we will not be competitive. 

The second arena in which we must compete is our 
own companies. We must be able to provide our stake- 
holders with what they want, when they want it, at a cost 
they can accept. If we are not able to do that, then we will not 
be competitive. A recent Canadian Manufacturers’ Associ- 
ation report that was released in April of this year found 
that one half of its members surveyed had compared the 
cost of operating in Canada relative to the US. More than a 
third found that it was cheaper to operate in the US. If a 
company in Canada is unable to compete in the market- 
place, it will lose its business. If an operation in Canada is 
unable to compete internally, we too can lose our business. 

We urge the committee to consider the legislation in 
the context of the totality of the labour reform being pro- 
posed and the two arenas in which our businesses must 
compete. We are certain that all stakeholders would agree 
that the best wage protection is to ensure that businesses in 
Ontario remain vibrant and competitive. 


1100 

Regarding the process again, I would like to say we are 
very pleased to have had the opportunity to present our 
views today to the standing committee. The grocery 
manufacturers’ industry is committed to providing high- 
quality jobs in this province. Towards this end, we have 
initiated constructive discussion with our major unions, as 
George indicated, so that we can collectively ensure a 
strong future for our industry. 

We feel we have an important role to play also in the 
development of the process itself—pragmatic, progressive 
and workable policies. Given the challenging and volatile 
times we face, it is important that we set our priorities and 
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have achievable goals in the area of social justice initiatives. 
We are committed to participating in consultations on labour 
reform and continuing the discussions on labour adjustment. 
It is vital, however, that substantive discussions such as this 
occur prior to the introduction of any legislation. We thank 
you for this opportunity. 

Mr Klopp: With regard to your preamble on the big 
picture, you said that during the free trade thing you were 
not sure which side, whatever, so you took no side. But as 
you go on in your discussions, you said you were gener- 
ally concerned about the trends. Are you now supporting 
the idea that the government should get out of this free 
trade agreement and push against that? 

Mr Fleischmann: We are definitely not doing that, 
Mr Klopp. What we are supporting is that the government 
should recognize that it is not just free trade and enhanced 
free trade with Mexico, but we are living in a world in 
which global trade is every day becoming an increasing 
reality. In the light of that increasing reality, the govern- 
ment should now do what it should have done before the 
free trade agreement was entered into; namely, readjust 
input prices and the way farmers are compensated so that 
Canadian companies will be able to compete effectively 
with competitors across the line. 

Mr Klopp: It says here you do not want to provide 
low-paying, low-quality jobs. Correct? 

Mr Fleischmann: That is correct. 

Mr Klopp: Yet you are saying to farmers that what 
we are telling them is that they should supply us with low 
commodity prices so that we can make a profit. 


Mr Fleischmann: That is absolutely not what we are 
saying. What we are saying to farmers is that the way that 
farmers should be compensated should be fairly, the same 
as it is in other countries of the world, as in the European 
Community and in the United States and in Australia and 
in Japan. In all of those countries, the consolidated revenue 
fund compensates farmers. In Canada, in the dairy and 
poultry industry, it is the consumers alone who directly 
subsidize the farmers in an unfair form of taxation, in that 
you and I and an unemployed person would each pay the 
same extra amount of money for a litre of milk in the store, 
part of which goes toward subsidizing the farmers. All we 
are saying is that they should indeed be provided with a 
decent income, but it should be done consistent with the 
way it is done in other countries of the world, so that the 
price of the input will be available to manufacturers in a 
competitive fashion. 


Mr Klopp: I suggest to you, sir, that they are not 
being subsidized by the people. It is ironic that you want to 
Say it is the consolidated fund and yet you do not want the 
thing to be passed through as it properly should be done 
with the poultry and dairy. In fact, the consumer is not so 
much worried as manufacturers are. They do not want to 
see government subsidize things, and the farmer does not. 
Those programs are working well. In the United States the 
farmers there are now asking for supply management. In- 
deed, in Europe they made one mistake. They did not create a 


nek: management thing. They are looking towards those 
things. 
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I think to say here that supply management is causin| 
the problem—the consumers have said many, many time 
that they think farmers should get a fair price for the) 
product, and they will pay to the store, as long as th 
farmer gets it. Indeed, many of the reasons why Whi 
Farm and many of the companies have gone broke in th 
province is because farmers cannot buy new trucks. The 
cannot buy things. Indeed, your industry does well. In fac 
last week or two weeks ago in the paper, when every com’ 
pany keeps saying that it is losing money because of th 
recession, one of the food companies expounded on how. 
was making money. I do not think it is a surprise. N 
matter how tough it gets, we all have to eat, but I reall 
think you are going at it wrong and I take exception to that. . 

Mr Fleischmann: Mr Klopp, with all due respect, | 
assure you that we are not trying in any way to reduc 
farmers’ incomes. What we are trying to do, and the cor 
sumers, and I think— 


Mr Klopp: Is subsidize it by the government. 


Mr Fleischmann: We are trying to make sure that ov 
industry survives. When input prices for poultry and dair 
are 50% or more higher than in the United States, it is ver 
hard for companies to continue to manufacture here, whe 
we no longer have the tariff and non-tariff barriers at th 
border. 

{ 


Mr Klopp: So we have to put them back in place. | 


The Vice-Chair: You have about 30 seconds, M 
Murdock. 


Ms S. Murdock: Thank you for your presentation. i} 
summarize, you do not have any problems and you SUPPO! 
Bill 70. 

There has been no mention of the $5,000 limit in th 
presentation. I was wondering if you have any commeni 
on that. I am going to ask my questions all together so yo, 
can answer them. Second, on page 2 it says, “with labou, 
shortages just around the corner.” I wanted to know, i) 
your particular area—I know it is very diverse—what kin 
of labour shortages they were and how they would affer' 
your indust. Thirdly, presumably the workers you have al 
predominantly women. Is that correct? ( 


Mr Frakes: I will try to address each question sepi! 
rately. The first is the dollar limit. I think we are mo 
interested in what is included. The compensation would t! 
for actual wages and vacation, not severance and termination’ 
Now the dollar amount, $5,000, if that is for wages an 
vacation, that is reasonable, but when we get into termination 
into severance, then we get into a totally different issue. S| 
I think it is what is included versus the amount. 

On the second question regarding the labour, I thinka, 
we have to do is look at the demographics as to where w: 
stand today and what we can anticipate by the year 2000 
My functional responsibility is looking at the demographic: 
Where will our workforce of tomorrow be, what shoul 
we anticipate and what will we need in order to attrac 
those people? We are competing not only in a marketplac) 
with our own internal companies; we are competing wit 
other manufacturers, other industries, for labour. The deme’ 
graphics show that there is a reduction. That reduction meat! 
there are going to be fewer people to work. We have to b, 
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competitive as possible in attracting those people into 
workforce. 

As for the breakdown, I can speak for my company. 
fe have pretty much a 50-50 split of male-female. So it 
pends; it is not predominantly female. 


_Ms S. Murdock: I was just thinking in terms of — 


| The Vice-Chair: Ms Murdock, I am going to have to 
t you off. Mr Offer. 


Mr Offer: I just want to get very clear your position 
to the liability under the legislation. You clearly indicate 
yu are in favour of guaranteeing earned wages to individ- 
ils. I take it that when you use the phrase “earned wages” 


»u are talking about wages and vacation pay and excluding 
le termination and severance. 


Mr Frakes: That is correct. 


| Mr Offer: Right now, the fund will pay for that. The 
‘ay it is funded now, it is the taxpayers. Is it your position 
lat the directors of those companies should be personally 
ible, potentially, for those wages and vacation pay? Right 
bw, under the legislation, they are. There have been people 
iming before us and saying that they should not be. 


| Mr Frakes: Our position would be that the legislation 
irrently in effect is sufficient, as far as personal liability 
iconcerned, for the directors. I feel like I am preaching to 
e converted here in that you hear a lot of emotional 
sues brought before you, examples that just should never 
vcur. I guess we look at it from a general standpoint; we 
e looking at the totality of everything that is going on. 
gain, as I said, the best wage protection is to ensure that 
sople have jobs. The concern we have is that we do not 
ant to have a defeatist attitude that companies are going 
'go under and therefore we have to prepare now. We 
ould much rather see an attitude of how do we ensure that 
ir companies are competitive, not only in Ontario and 
nada, but in North America and the rest of the world. 


10 

| Mr Offer: Thank you. I would like to pick up on the 
obal trade you are involved in, the whole question of 
mpetitiveness in industries which you have clearly out- 
led are very competitive. Do you see this legislation as 
\¢ which will in any real and large sense impact on the 
leet 





| Mr Fleischmann: [| think what you are trying to say is 
at each individual piece of legislation that adds to the 
st of business in Ontario, that detracts from the bottom 
c or the competitiveness of the company, will ultimately 
fect its decisions on whether to stay or leave or increase 

/ Operations here or decrease them. It is the cumulative 
fect of all of these. Therefore—Mrs Witmer, you were 
king the previous witness about this—we would be very 
terested in sitting down with the government before 
ese legislative packages are introduced and sitting down 
ith the labour movement, as we have with the United 
10d and Commercial Workers, to discuss these in the 
‘ality of the government’s program overall and what are 
2 most important things it wants to introduce first and 
aat can be brought in over time, etc, so that we do the 
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least possible to undermine our competitive position. That 
is the context in which we see this piece of legislation. 


Mr Ramsay: George, I was wondering, is part of the 
uncertainty with this piece of legislation right now the future 
of the revenue-generating mechanism that could come in 
place, that you are worried about a payroll tax and that right 
now it is not so onerous as it is spread across the tax base? 


Mr Fleischmann: Yes. That is exactly the concern we 
would have, because when we heard Mr Mackenzie discuss 
this initially, he was sort of assuring us that they would 
come under the government’s consolidated revenue fund. 
Our concern and our pitch here and I guess the answer 
from the UFCW as well as ourselves would be that we 
would hope this would be a long-term assurance that the 
government would give us with respect to this particular 
piece of legislation and that it not come off as a payroll tax 
or any form of tax on the corporation itself. 


Mr Offer: There is an important question that follows 
from Mr Ramsay’ S question and your response. In the leg- 
islation, there is a section that states that by regulation, as 
opposed to legislation, the government can prescribe other 
payments that are wages for the purposes of this bill and 
also can provide for increases in the amount of compensa- 
tion which the plan can pay. I do not know if you have 
directed your mind to that, but the fundamental difference 
between regulation and legislation is, of course, legislation 
we are sitting here to discuss; regulation we read about it 
after a cabinet meeting. 

I am wondering if you have not looked at that particular 
point. It is one that I would like to get your opinion on as to 
whether you are in favour of this particular section or moving 
this section into legislation. In other words, it cannot be done 
unless there is that guarantee mechanism for a discussion. 


Mr Frakes: Definitely we would not want to see that 
in a regulatory consideration. By just the short description 
you gave and as far as what would be included, the amount, 
all of a sudden you have a brand-new, unknown factor that is 
thrown in any time we are trying to do business. Any time 
we have a cost, we have a factor there that someone else 
does not. It works to our detriment. 


The Vice-Chair: Is it okay if I move on now, Mr Offer? 
Mr Offer: Do we have more time there? 


The Vice-Chair: You are running right at the limit; I 
think that you are actually at it. 


Mr Offer: Thank you very much. 


Mr Fleischmann: Could I just make one comment 
because I would be very concerned if you were left with 
the impression that in any way we wanted to undermine or 
reduce payments or in any way affect the farm community. 
The farm community is an integral supplier to our industry. It 
is the base of the whole Canadian agrifood chain. As Mr 
Ramsay knows from being the previous Minister of Food 
and Agriculture in the previous government, and as the 
current Minister of Food and Agriculture knows from our 
very frequent meetings with him, it is our intent to work 
through a consistent Canadian agrifood chain, and to the 
extent that any segment in that chain—and there are four 
segments: the farmers, the manufacturers, the distributors 
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and the consumers—is undermined, the whole chain does 
not work. So we would be very much for finding a solu- 
tion that involves as fair payments to the farmers as it does 
to the workers, to the corporations or anyone else. 

Mrs Witmer: I appreciate your presentation, putting it 
within the context of what is happening globally. Getting 
back to the consultation process, I think part of the reason 
for the concern about Bill 70 is that there was not an 
effective consultation process. I think that as a result the 
business community now is very concerned and sees other 
legislation being introduced and again a lack of consulta- 
tion. What would you encourage this government to do in 
order to ensure that all voices are heard and listened to and 
taken into consideration before the legislation is drafted? 


Mr Fleischmann: If I could answer that, I would like 
to suggest that in terms of what is going on in Ontario 
there is a tremendous commonality of interests between 
workers, be they in organized labour or not in organized 
labour, and the business community. We are now integrally 
linked together in the struggle for survival, and I would 
suggest that the government should involve those two 
groups in consultations with its own bureaucrats, with its 
own political staff, with its own members of Parliament 
and ministers, prior to introducing legislation in a public 
way that we then are in a defensive position in having to 
respond to. 

I would like to suggest to you that there are many 
organizations in Canada on the labour side, on the business 
side, groups such as the Canadian Manufacturers’ Associa- 
tion, the Retail Council of Canada, our own group, many 
of the organized labour groups, that really should be in 
consultation with the government prior to a discussion 
such as the one we are having today. If that could be 
arranged, I think we would come together in a spirit that 
would allow Ontario to have a very progressive chance at 
developing its competitiveness to a world-class level. 
What we are really asking for is the kind of working relation- 
ship that has been demonstrated in Japan and in Germany. 
They have been very successful as world competitors. 


Mrs Witmer: Thank you very much. 


Mr Arnott: Mr Fleischmann, I must say that I too 
have grave reservations about your comments about supply 
management, your implied suggestion that maybe supply 
management should be phased out. Supply management is 
absolutely essential and critical to the economic survival of 
my riding. I assume you are following quite closely, as I am, 
the GATT negotiations. It is my opinion that if there is to be a 
successful conclusion of those negotiations, the sort of direct 
subsidies that you talked about for American farmers, Aus- 
tralian farmers, European Community farmers, those sorts 
of things will not be legal. How would you respond to that? 


Mr Fleischmann: I do not think supply management 
has to be phased out, Mr Arnott. I think what has to hap- 
pen is we have to look at a second generation of supply 
management. Perhaps what we could have is a system 
where, first of all, most of the product of the farm gate 
goes directly in a non-value-added way to the consumer. I 
am talking about basically, say, chickens and milk as such. 
A certain percentage of it has to go to the processors for 


value added further. There has got to be some arrangemey 
looked at that would allow the farmers to sell product thi 
is going to processors for further processing at some fory 
of competitive pricing. Now, a recommendation to thi 
effect had been made by the de Grandpré commission, ) 
you will recollect, in a chapter where they were looking ; 
possible supply management changes to meet the needs j 
the new free trade era. | 
What we are saying is, we believe this could be dor 
without undermining farm incomes. We believe there ai 
ways. One of the ways, for instance, that was recon. 
mended by the de Grandpré commission on chickens wa, 
if you had a one-cent increase to the consumer, you coul. 
pay for all of the chicken required at open market prices { 
the processor. It is that kind of adjustment we are lookin, 
for. We are not looking to wipe out farm incomes or 1 
phase out anybody. We need very much jointly to seek. 
common way to establish a fairer system that is going t 
allow the whole agrifood chain to thrive in Ontario. 
Mr Arnott: I agree we need a fairer system. Some 
thing that struck me about a year ago was, I read that tw 
cents or three cents of the total cost of a $3-dollar box ¢ 
Wheaties, for example, the cereal, has gone to the farmer. 
Mr Fleischmann: There is no question that in certai 
products that are highly processed, much of the price is i 
the advertising and in the packaging. That is a function ¢ 
competition. If the consumer wants it and if it could com 
in as an alternative from the United States, our choice » 
not to agree with that, not to manufacture it here and los 
the concomitant jobs, which is nothing that we want to do. 
The Vice-Chair: The time has expired and we hav 
actually run over. It started with the first group, which too 
a bit of licence. I thank you very much for your presentatio: 
It was most interesting. 
Mr Frakes: Thank you very much. 


1120 | 


INTERNATIONAL LADIES GARMENT WORKERS’ 
UNION | 

The Vice-Chair: The next group will be the Intern: 
tional Ladies Garment Workers’ Union. Could you pleas 
come forward and identify yourselves? Is there a group ( 
just one person? If you could come forward and introduc, 
yourselves for the sake of the members and Hansard, ¢ 
that everyone knows whom he is addressing. : 
Ms Dagg: Yes. Iam Alexandra Dagg, manager of tl. 
Ontario district council of the International Ladies Garmei’ 
Workers’ Union. To my left is Nota Havaris, an old-tim 
union member. Sorry, am I going too fast? | 
The Vice-Chair: If you could move closer to the mictt 
phone when you are speaking, because it is being 1. 
corded. We have the same problem. | 
Ms Dagg: You must get a bad neck doing this. 

To my right is Mary Said, a union representative wil 
the Ontario region, and to my far right is Tariq Kidwai, ov 
education and research representative, also of the union. — 
The Ontario district council of the International Ladi¢’ 
Garment Workers’ Union thanks the committee for the oj) 
portunity to appear before it for consultation on this ver 
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mportant issue. We are pleased to see that the Ontario 
overnment is making a real effort to listen to the concerns 
f the people of this province by holding public hearings 
‘n important issues such as wage protection for Ontario 
vorkers. Our union joins with all workers of Ontario to 
trongly support the Ontario government’s proposed legis- 
ition to establish the employee wage protection fund. 

_ We endorse the progressive principles underlying the 
stablishment of this program, as stated by the Minister of 
‘abour: “We have to take measures to increase protection 
or workers so that they do not become victims of circum- 
tances they cannot control,” and “Workers are entitled to 
sceive the money they have earned, and they must be 
ssured that this money will be given to them.” 

| We support the establishment of the employee wage 
rotection program because it is vitally necessary that 
rorkers of this province and all of Canada be protected 
gainst plant closures and that they get the moneys they 
re owed by their employers. 

' The magnitude of the recession, the extent of plant 
losures and unemployment are widely known. This has been 
xtensively documented and reported by the media, various 
odies of the labour movement and research organizations. 
Ve will not, therefore, belabour this point. Instead, we will 
seus on the lived experience of those affected by plant 
losures and the provisions of the government’s proposed 
ill 70 which are of concern to our members. 

Our presentation to you this morning is in two parts. 
‘he first part deals with the need for the employee wage 
rotection program; the second with the specific provis- 
ns of the proposed legislation: protection coverage, the 
ppeals process and liability of company officers. 

' The need for the employee wage protection program: 
Wo main factors have contributed significantly to the spate 
f plant closures in recent years, as also pointed out by the 
finistry of Labour in its discussion paper: the present 
*cession and the commencement of the free trade agree- 
1ent with the United States. The future inclusion of Mex- 
0 in this arrangement, the Conservative government’s 
resent objective, will only escalate this trend. 

_ Plant closures have preceded the present recession and 
1eir incidence have been very substantial. The present 
‘cession has drastically compounded the situation, but 
lants have been shutting their doors to Canadian workers 
‘ell before its onslaught. This has been well documented 
y the Canadian Labour Congress in its publication Trade 
Vatch and by other community organizations, such as the 
\ction Canada Network and Common Frontiers. 

_ It is also important to note that these plants have closed 
ermanently, never to reopen and never to create employ- 
ient in future. Thus, what is frightening is that the jobs 
tat have already been lost will not be recreated. The net 
‘sult is that there is a trend of secular decline in the levels 
femployment in Ontario and the rest of Canada. 

_ The garment industry is one of the manufacturing sec- 
tS most seriously affected by plant closures due to the 
*cession and free trade between the United States and, in 
1e future, Mexico. If this situation persists much longer, 
1€ garment industry will be annihilated. 


The garment industry is facing severe international 
competition, specifically from relatively cheaper imports 
from Third World countries. Since 1973 employment in 
the industry as a whole fell by approximately 13,000. In 
the city of Toronto, 3,500 jobs have been lost in the period 
1986 to 1990. Hardly any new jobs are being created. 

Since 1988, in Ontario alone, 1,030 members, one third 
of our union’s total membership, have lost their jobs due to 
permanent layoffs and plant closures. This has occurred in 22 
different factories. Given the current state of the economy, 
more plant closures and permanent layoffs are on the horizon. 

In July 1988, Best Outerwear closed its doors abruptly, 
going into receivership and then declaring bankruptcy. No 
prior notice of closure was given to the employees. Twenty 
employees were owed wages, vacation pay and termina- 
tion pay in lieu of no notice of termination. The secured 
creditor collected all the money that it was owed; nothing 
remained from which the workers could get money that 
they were owed. The workers were owed over $25,000 in 
wages alone. This amounts to approximately $1,000 per 
worker, which is a very substantial proportion of their 
monthly earnings. 

Under the existing law, the federal Bankruptcy Act, the 
workers to this day, three years after the plant closed, have 
not been able to collect the money they are owed. Under 
the proposed new legislation by this government, these 
workers would have been protected and able to collect this 
money that is rightfully theirs. 

The following are more recent examples of plant closures 
in the garment industry and what the workers are owed. 

In a span of two months, the end of 1990 and the 
beginning of 1991, after the onslaught of the worst depres- 
sion since the 1930s as viewed from the eyes of the unem- 
ployed, three shops in the garment industry in 
Toronto—Russill Morin, Omega Apparel Ltd and J. H. 
Warsh—closed permanently, declaring bankruptcy. Over 
100 workers, mostly immigrant women in their 40s and 
50s who have worked as garment workers all their lives in 
Canada, lost their jobs, to which they would never return. 

The first example is J. H. Warsh Ltd. This company 
was opened on Spadina Avenue in 1917. On December 5 
1990, the Canadian Imperial Bank of Commerce appointed 
a receiver. At that point the workers were told they no 
longer had a job with this company. They worked a few 
more hours to finish the work in the factory and then went 
home. Many workers at this plant are over the age of 55 
and have been long-term employees, some with as much 
as 32 years of seniority with this particular company. 

The workers received no notice of layoff and no sever- 
ance pay because at the time of layoff the company em- 
ployed less than 50 workers. The company also owed 
substantial money to the workers’ health and welfare fund 
and to the pension fund. The company, a manufacturer of 
designer sportswear under the label of a prominent American 
designer, Michael Kors, was continually unable to meet the 
onerous interest payments on its operating line of credit. 
1130 

Nota Havaris, who is with me today, is a very senior 
member of our union. She has worked at this company for 
33 years aS a sewing machine operator. Nota came to this 
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country from her native Greece 35 years ago. She began 
work as a sewer on the second day of her arrival to Can- 
ada. She had worked ever since, until she lost her job with 
this company. From her long service with the company, 
she is entitled to eight weeks’ termination pay in lieu of 
notice of termination and 4% of her wages in vacation pay. 
She has not received any of this up to now, seven months 
after the closing of the company. 

Nota’s life has been totally disrupted and she is facing 
untold financial hardship. Nota’s daughter’s university ed- 
ucation in engineering came to an abrupt halt. It could no 
longer be paid for and her daughter was forced to discon- 
tinue it in order to obtain a job to support the family. The 
employee wage protection program would enable Nota and 
the other workers there to collect the money they are owed. 

The second example is Omega Apparel Inc. This com- 
pany was initially to close down in October 1988, when 
the original owners were to retire. The plant manager and a 
partner bought the company and continued its operations 
but on a smaller scale. They employed 30 workers when 
its predecessor employer employed over 80, a job loss of 
50 workers. In December 1990 the landlord of the building 
on College Street brought the bailiff to the plant to collect 
unpaid rent from the company. The company was unable 
to make the payments and declared voluntary bankruptcy. 
The workers there are owed vacation pay, payments into 
the health and welfare fund and the pension fund, and the 
union is owed outstanding union dues which were de- 
ducted from the workers’ paycheques. Again, the employ- 
ees would be able to collect their due under the employee 
wage protection program. 

The third example is Russill H. Morin Inc. This com- 
pany, a manufacturer of designer ski wear, closed in Janu- 
ary 1991, also now in bankruptcy. Workers are owed 
termination pay. The company was unsuccessful in secur- 
ing new financing arrangements. It was unable to meet its 
crippling debt payments due to high interest and sluggish 
sales to retailers. 

Under the proposed legislation, Nota and all other em- 
ployees would be able to collect money owed to them. 
Workers surely stand to benefit from this proposed legisla- 
tion. These workers have suddenly lost their work, which 
they have been doing for decades, and their income. It is 
very difficult for them to adjust to the situation, which they 
have never experienced before. They face tremendous 
hardship. They can no longer maintain the same standard 
of living, they are unable to meet their financial commit- 
ments, they can no longer afford to purchase things as 
before and they are finding it difficult to provide even for the 
basic necessities of life for themselves and their families. 

The affected workers in these plants are predominantly 
immigrant, visible minority women for whom garment 
work is, as has been aptly described, their first and only 
job in Canada. Most of them are sewing machine operators 
in their 40s and 50s who have diligently done this work for 
at least 15 years and as long as 30 years, for their entire 
life in Canada. 

Many of these women are close to retirement age and 
most of them know little English. Because of this, it is 
virtually impossible for them to be re-employed either 


within what is left of the garment industry or elsewhere 
Most of these women have still not found other employ 
ment. The unemployment insurance benefits of many hav, 
ended and for the others will end soon. They search 
tinually for work, but none is available. They have sough 
admission into government training programs but havi 
been continually denied it since there are no available va, 
cancies in those programs for another two years. | 
These people are socially subordinated and are the vic 
tims of oppressive social inequalities existing in Canadiay 
society, namely, sexism and racism. ! 
These women have traditionally depended on the gar, 
ment industry for their employment and their livelihood; 
Their prospects of upward social mobility, the main plan| 
of mainstream ideology, that all immigrants to Canada cai 
make it if they work hard and persevere, are non-existent, 
Unemployment throws them to the wind and there are fev 
prospects and opportunities for their readjustment and re 
employment. They have a burning spirit to overcome thi 
disruption their lives have undergone due to unemployment, 
but all avenues for them to do so are closed. | 
The workers are angry, despondent and demoralized, 
They are resentful of the fact that they have devoted al. 
their energies to improving their lives and the lives of thei, 
families and now they have nothing to show for it. They di 
not even get the money that is theirs from their employers, 
The above examples clearly show the need for the es 
tablishment of a fund to compensate workers for the mon 
eys which they have not been given and which are thei, 
due. This is essential to help alleviate the financial los 
they have incurred from the complete loss of their income, 
This money would be of great help to them in surviving it 
these very difficult times. Such a program would als«, 
greatly affect their morale, knowing that the government i, 
genuinely responsive and sensitive to their situation ant 
responds to their needs. | 
The provisions of the employee wage protection fund 
We now turn our focus to the specific provisions of thi 
government’s proposed legislation. This proposed legisla, 
tion is one important and necessary step in redressing thi, 
distribution of power between workers and employers ani 
other institutions. Furthermore, it is a step towards greate, 
social equality and it acknowledges the rightful interests 0) 
working people. 
Protection coverage: The employee wage protectioi 
program should comprehensively cover all moneys) 
wages, vacation pay, severance and termination pay ant, 
any other moneys owed to the workers by their employers 
such as contributions to the benefit plan trust funds and th 
union benefit funds that are in the collective agreements, 
In the cases of J. H. Warsh and Omega Apparel Ltd, we 
will not be able to recover these costs. The coverage of th’, 
employee wage protection program should not be re 
Stricted to merely basic coverage, that is, to wages ant 
vacation pay. Our members did not get vacation pay 0 
severance and termination pay or the employers’ contribu! 
tions to the fund. | 
Under the existing system, workers who are owed wages | 
vacation pay, termination or severance pay have recourse ti, 
the employment standards branch of the Ministry of Labou!, 
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in employment standards officer has the authority to issue 
i order to pay against an employer for a maximum of 
1,000, but despite their best efforts, it often proves impos- 
ible to collect the money owing. 

_ The present system is so structured and the provisions 
‘the federal Bankruptcy Act are such that the workers 
live no probability of getting the money that is due to 
iem. Once the secured creditors—usually the bank—who 
ive priority over all other claimants have collected their 
are, there is nothing left for the workers. This has unfor- 
nately always been our experience. In practicality, this 
tuation is inadequate in providing genuine protection to 
orkers. The new legislation will provide workers with 
ttter protection. 

‘ The appeals process: An appeals process for the timely 
locessing of employers’ appeals to the claims of workers 
ir money owing to them must be an integral part of the 
iaployee wage protection program. If it is not, the practi- 
1 implementation of this program would be ineffectual. 
inemployed workers are hard-pressed for money, and an 
ypeals process would ensure that their claims are resolved 
ickly. We support the idea that hearings will be sched- 
ied within 45 days of the employer’s appeal and that a 
tcision will be made within 90 days of the initial hearing. 
‘e also support the idea that an adjudicator or referee 
)aring an appeal will be able to order an interim payment 
it any portion of the wages which is not in dispute. 

' Employers’ liability: We strongly argue that the em- 
loyee wage protection program legislation should include 
lat directors and officers of business corporations be held 
hble in the event of workers not receiving moneys owing 
i them. It is very important that this be the case because 
lis will serve as a deterrent to company officials denying 
iorkers moneys that are their due. Liability will prevent 
ich cases from arising in the first place. We favour the 
ption, as originally put forward by the government, of an 
position of personal liability for the equivalent of six 
ionths’ wages and 12 months’ vacation pay on both direc- 
irs and officers of corporations whose employees make 
aims against the program. 

' In conclusion, we support the employee wage protection 
logram because it is necessary that workers be protected in 
ese difficult times. We agree with the Minister of Labour 
hen he notes that the employee wage protection program 
“an important step to strengthen the rights of all employ- 
's in Ontario” and “an integral part of the government’s 
ymprehensive approach to labour adjustment.” 

_ The employee wage protection program is an impor- 
nt step in this direction. We applaud the government’s 
ideavour and look forward to the future establishment of 
comprehensive labour adjustment program for the workers 
‘this province. 

40 

_ The Vice-Chair: Mr Offer, do you have any ques- 
ons? 

_ Mr Offer: It is more a comment than a question, just 
thank you for coming before the committee and sharing 
ith us some of the real experiences that have been gone 
rough. It is important for us as we go through the legislation 











to recognize that we are not just looking at words on a piece 
of paper, but also talking about real situations that have so 
badly hurt a great many individuals. We are grappling with 
trying to make the bill as good as it can be. Certainly the 
comments and experiences which you have shared with us 
today will help us in that way, so I thank you for that. 

If I might, in the last few pages of your presentation 
you speak to what the bill should be. As you may know, 
that is not any longer what the bill is, and I would like you 
to share with us your thoughts on what you hope the bill 
will in fact become. 


Ms Dagg: I think I make it fairly clear what we would 
like to see. I think the plan needs to be introduced and made 
law as soon as possible, because these women are sitting 
here without the money and they desperately need the 
money now. So we are in a position where we want the bill 
to be passed as soon as possible so that it can be started. 

Like I said, we would like to see maximum coverage 
of the moneys that are owed to the workers, a discussion 
about the retirement plans that are also being put in jeopardy 
because of bankruptcy situations, and a serious look at the 
liability question, which we think is really important as well. 


Mr Offer: Just as a supplementary—and I recognize 
that—is it your position that the amendments as presented 
by the minister should be voted against? 


Ms Dagg: I think, to repeat what I said, we want the 
bill to get passed. We are willing to try to look at ways to 
improve it once it has passed and once some of the people 
who have already lost their jobs receive some of the 
money that is owed to them. 


Mrs Witmer: Thank you for your presentation. I 
would like to preface my comments by saying I under- 
stand where you are coming from. I say that because my 
parents were immigrants as well. I can certainly understand 
some of the menial jobs that you are subjected to as a result 
of not having the appropriate skills and language ability. 

Although this bill is certainly going to help the women 
in your industry, I think you have pointed out a couple of 
other things; that is, the fact that there are no government 
programs available to help train these people for other 
positions. 

If I take a look at my parents, the one thing they would 
always have wanted was to get another job. It was not to 
sit idle at home. But you have to provide these individuals 
with the skills. You have to provide them with the lan- 
guage training, and oft-times it is the lack of language 
skills that prevents them from getting another job. So it is 
important that the government recognize that although this 
bill is going to help individuals, I think what people want 
most is training and skills to enable them to get another job 
and get on with their lives. 

Ms Dagg: Yes, I agree. I just want to make one com- 
ment on what you said. You called the jobs that we do in 
the garment industry “menial jobs”? 

Mrs Witmer: No, I said that the jobs my parents were 
subjected to were often menial because of their lack of 
language skills. No, I do not refer to these as menial in any 
way, shape or form. 
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Mr Dadamo: I have several questions too. My father 
was an immigrant as well, stuck in a position where it was 
hard to grow in the job that he had, and he stayed pretty 
well where he was for many, many years. 

Has your industry been in a nosedive for a number of 
years or—I guess what I would like to ask is, has free trade 
been the bombshell or has it really helped the industry 
come crashing down? 


Ms Dagg: The industry has definitely been in a nose- 
dive for many years. The mid-1970s was probably a real 
turnaround time for the sector, but the free trade agreement 
is rapidly escalating the trend that was already there. When 
we are talking about adding Mexico now, that is just con- 
tinuing the escalation of what is already happening and 
quickening the pace of its demise. I know the federal gov- 
ernment discussed in the free trade agreement that it would 
be a 10-year phase-out of tariffs, and that would give the 
industry time to adjust, but—I know we are not really 
talking about this—it really is not true, because the em- 
ployers in the industry adjust right away, as soon as they 
know what is going to happen. They either get out com- 
pletely or they relocate their production. 


Mr Waters: You hit on an operative word in both 
cases, both in the submission and in what you just said: 
Mexico. I am curious to know how much of the work from 
here may have drifted down to that country. 


Ms Dagg: It is difficult to track exactly how much is 
happening now, but I think that when you are talking about a 
country where the wages are $4 a day, there is just no way 
that our larger manufacturing facilities, those that are making 
standardized garments in particular, are going to be able to 
compete with the large factories set up in the Maquiladora 
region in Mexico. It really bothers us when we hear the 
federal government talking about this. They obviously have 
no word on what is happening to real people in Ontario when 
they are discussing these kinds of policies. 

Mr Dadamo: And we are well aware of that. 

I wanted to ask one quick question. Nota is not here, 


but do you know how much she is owed by her former 
employer? 

Ms Dagg: In total dollars? 

Mr Dadamo: Roughly. 

Ms Dagg: No, but eight weeks’ termination pay at an 
average of $600 per week, plus 4% vacation pay, which 


would be another $1,200. So we are talking a couple of 
thousand dollars. 


Mr Dadamo: At least. That is substantial. Okay, 
thank you. 

The Vice-Chair: Does anyone else have any further 
questions? 


I thank you very much for your presentation. It is al- 
ways interesting to hear this aspect. I thank you for that. 


GUELPH AND DISTRICT LABOUR COUNCIL 


The Vice-Chair: Our next presenter will be Mr Watt 


from the Guelph and District Labour Council, whenever 
you feel ready. 


Mr Watt: I would first like to thank the Chair ani 
members of the committee for allowing the labour counci 
to submit a brief on this very important legislation, Bill 70. 

The council, in making this presentation, is extremely 
cognizant of the effects that sudden plant closures have oy 
a community. We present two specific examples to demon’ 
strate that this legislation, although beneficial to the em: 
ployee, still allows employers who are devious—and we d 
recognize that most are not—to circumvent their responsi 
bilities to the communities in which they do business. 

In the spring of 1990—and I believe that date may bh 
incorrect; it may be the fall of 1989—International Malleabli 
Iron closed its doors for the last time, leaving many em/ 
ployees with nowhere to go. American-owned, this corpo’ 
ration left not only the employees high and dry but thi 
community as well. Guelph has been left with an empty 
factory where the property is contaminated with heavy 
metals. Due to this complication—and I do not believe thi 
situation has changed since the closure—we now have thi! 
memorial depicting the contempt certain people within thi 
business community seem to have for the public at large. | 
point that out because nobody wants to touch this property 
including the banks or the city, because of the cleanuy 
complication. 

The second example of a gap that exists in curren 
legislation deals with the Dayton-Walther corporation 
owned by Varity. This plant went on strike, I believe, in the 
fall of 1988. The company, within a month or two after the 
strike began, mothballed the structure. All machines im) 
portant for production were removed and the teleplia 
system was gutted from the plant. 

Apparently Varity had an agreement with the governmen’ 
regarding grants and/or loans, dependent upon the numbe 
of people employed within the province. Over a yea 
passed before severance packages were agreed to with thr 
unions involved, and I think it was much more than a year— 
was going by memory when I wrote this. It was obvious tc 
everyone involved that we were witnessing a plant closure, 
yet due to the lack of legislation, people could only sa 
around and watch the pickets day after day. 

I recognize that this is not within the mandate of th. 
committee, but I am just pointing out what can happen with : i 
plant closure, that other legislation is perhaps required. Wi 
would recommend to the committee that these gaps bi 
reviewed and that, if not in this legislation, then in the 
future they should be closed. 

In reviewing the legislation, the Guelph and Distric 
Labour Council would like to now comment on specifiv 
clauses in the bill. Overall, the council commends the gov’ 
ernment on this long-overdue legislation. For too long: 
workers in the province of Ontario have been impacted by 
decisions made within corporations over which they havi 
had no control. 


1150 
Referring to section 40d in the legislation, it states that: 
“The program administrator and any person employe 

at the ministry to whom his or her powers and duties havi 

been delegated shall not be required to testify in a civi’ 
proceeding or in a proceeding before any other tribuna’ 
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sspecting information obtained in the discharge of the 
rogram administrator’s duties under this act.” 

| We recognize the protection that is required for the 
rogram administrator when civil proceedings occur. We 
juestion, however, the universality of this clause, as it 
ould result in an employee not having the necessary evi- 
ence to win a case in which the administrator has been 
avolved. 

_ We respectfully ask the committee to review this para- 
taph so that all information required would be accessible 
yan employee who is proceeding with litigation. 
Turning to part XII-B, liabilities of officers and directors, 
je council wishes to urge the committee to leave intact all 
abilities under this section. For too long, decisions that 
ffect the lives of working people have been made without 
ny risk to the people making the decision. By enacting this 
2gislation, the government will ensure that compensation 
) employees, who have usually given years of their lives 
) a company, will occur. Too often we hear horror stories 
yhere employees have been left penniless due to a bank- 
Aptcy or rationalization, and directors are busily negotiat- 
ag what their settlement will be. It is also gratifying to 
ote that 40z of this bill does not allow exemption due to 
ontracting out. 

_ The Guelph and District Labour Council urges the 
ommittee to recommend the passing of this bill through 
ae Legislature as quickly as possible so that it will impact 
nas many people as possible. Thank you for your time. 

| Mr Arnott: Thank you, Mr Watt, for coming in to 
resent your concerns about Bill 70. I just wanted to ask you 
few questions about the case you have cited, International 
Aalleable Iron Co. Just to refresh my memory, how many 
mployees were working there? 

| Mr Watt: I believe it was about 260 employees. 


- MrArnott: Was there a gradual reduction? 


Mr Watt: I think it was a fairly immediate closure, if 
aemory serves me correctly. The owner of the plant, I think, 
ame from Chicago from a fairly large, well-off family. I do 
‘ot know all the details of that, but the plant was, I think, 
Ising money, and it was an immediate closure with no 


varning to the employees. 


Mr Arnott: No warning? 


_ Mr Watt: I do not have any of the details. You can 
inderstand my problem at this time, trying to get people 
ogether, trying to find former employees. I would like to 
iave done that for some personal testimonials, but I was 
mable to do so. 

/ Mr Arnott: But it is your understanding that there 
vere a number of people who did not receive— 


Mr Watt: Yes. As far as I know, it was immediate, 
ind certainly there were lost wages and what this legislation 
leals with. It is certainly my understanding that that did 
iccur. It was a very sudden closure. 

, MrArnott: All right, thank you. 

| Mr Huget: Thank you for taking time to appear with us 
his morning. I just have a very general question. I wonder, 
rom your perspective representing the labour council in 
he Guelph area, if you could give me an indication of how 














widespread a problem this is in the Guelph region, of how 
many people are affected by the same type of circum- 
Stances in your estimation and what effect it is having on 
workers in general. 


Mr Watt: I do not have any specific figure. I highlight 
these two examples as extraordinary because of the cir- 
cumstances surrounding them, but I know that steelwork- 
ers especially are hit by a lot of small plant closures. 

Guelph is basically a small manufacturing outlet, and 
we tend to make a lot of different parts for the infrastructure 
of automobiles and what have you, so over the last couple 
of years there have been a lot of small plant closures. But 
for me to come up with specifics, you must also understand 
that any examples we have are within organized labour. A 
lot of these plants are not organized because of the size. 

Mr Huget: In ballpark terms, though, would you say 
it was a Serious problem? 


Mr Watt: I would say yes, we are talking maybe 
1,500 in a community the size of Guelph over the last 
couple of years, and I am trying to be, if you will excuse 
the term, conservative— 


Mr Huget: Never excuse a Conservative. 


Mr Watt: —in that number, because these are fair- 
sized plants, and just a number of small plants that ended 
up by closing. 

Mr Huget: In the situations that you have personal 
knowledge of, and given the type of economic activity in the 
Guelph region, is it your experience that most of the people 
who are affected by these closures and who cannot collect 
their money, are forced to go to the welfare system; or 
exactly what is happening there in terms of people sustaining 
life until they can get some money, if they ever get it? 


Mr Watt: It has been a very difficult time over the last 
year with the recession and what have you, so we are 
talking about people who have basically gone in that direc- 
tion in a lot of cases. 

The Centre for Employable Workers has certainly been 
quite active, trying to come up with new jobs for these 
people. In that respect, I would say that the importance of 
training cannot be overemphasized. I think business really 
has to take a hold of that. They recognize that too, in the 
conversations I have had with members of the chamber of 
commerce, that they have not been doing what they should 
be doing and retraining employees. 

These people have been doing the same jobs for several 
years and they are trained basically for one specific task; 
after that there is really nowhere to go, unless you get into 
some type of viable retraining program. There are lots of 
retraining programs out there, but I would sometimes 
question the viability of them in terms of what is going on 
at present in the economy. 


Mr Huget: Just one final point: In your view, is the 
problem significant enough and this legislation important 
enough that it be implemented as quickly as possible? 

Mr Watt: Oh definitely, there is no doubt whatever. 
Nothing I can say could in any way add to the personal 
testimonial from the little woman sitting at the end. That, I 
think, says it all. They talk about a lot of personal pain and 
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suffering out there that has to be dealt with, and just the 
whole emotional impact on these people. 

Mr Offer: Thank you, Mr Watt, for your presentation. 
It is quite interesting that one of the examples he uses is 
Varity. As I recall, it was last October when the Premier 
allowed Varity to leave the province. At the same moment— 

Ms S. Murdock: Allowed? 

Mr Offer: —at the very same point in time he an- 
nounced that there was going to be this particular program. 
I think he was also saying that there would be a reduction 
in the employment guarantee levels at a time when this 
province was experiencing the worst recession since the 
1930s, so I really do appreciate the example which you 
brought forth. Probably without allowing Varity to leave 
this province— 

Mr Watt: I have not had any personal discussions with 
Victor Rice or anything like that, if that is what you mean. 

Mr Offer: I remember watching the press conference. 
The Minister of Labour was not in attendance, and I have a 
good idea why he was not. But it is quite interesting that 
the example is Varity: allowing it to leave the province, 
allowing the employment levels to be reduced, allowing it 
in the middle of the worst recession since the 1930s, and 
then throwing in this particular legislation. I thought it was 
pretty good. 

Ms S. Murdock: They came and asked the Premier if 
they could leave. 

Mr Offer: In any case, I could not let that go, it was a 
wonderful example. 

Ms S. Murdock: Allowed? Use a different verb. 

Mr Klopp: The previous government allowed. 

Mr Offer: I just wanted to see if you guys were still 
out there, I had not heard you much all morning. 

On the issue of the plan, you do not say whether the 
employees should be protected for their wages, vacation 
pay, termination and severance. I would like to get your 


opinion on that, because I think it is important for us. Alse 
I would like to get your thoughts as to whether that protee 
tion should be paid for by the taxpayers. The plan is cur 
rently funded by the consolidated revenue fund, which i 
taxpayers’ dollars, and I would like to get your opinion or 
whether you feel that is an acceptable principle to ) be em: 
braced in this legislation. 

Mr Watt: To answer the first part of your question, _ 
would hope the legislation would speak to severance pay 
as well. Nothing is insulated, and in this legislation we ar 
looking at federal legislation and the way it enacts the 
unemployment insurance program, in which severance pay 
is regarded as Wages, SO the waiting period is elongated, » 
think it is necessary in this type of incident—plant closure 
basically, which is so severe that we are not talking about: 
person who is prepared in any way to go out immediately 
and find a job in a week or two. I think there is a necessity 
for including wages, vacation and severance pay, with the 
rationale that people are going to require more time thar 
normal—I do not know if there is any such thing as nor 
mal termination, other than election perhaps—but I woulce 
say that severance pay is a requirement. 

The second part of your question: I think business has 
to take the responsibility, and I think a communal respon- 
sibility. I know they reject that, but perhaps if they dic 
have that responsibility with regard to payouts on a com: 
munal basis, there would be more self-policing. | 

I mentioned in my brief that I am in no way trying te 
cast aspersions at all business people, but there are certain 
people out there who take advantage of loopholes anc 
what have you. Perhaps if everybody was responsible 
there would be more self-policing of the whole Situation 
when those things occurred. 

The Vice-Chair: Thank you for coming in and for 
your presentation. Since the morning has now elapsed, we 
will stand in recess till 2 o’clock. | 


The committee recessed at 1201. 


The committee resumed at 1413 


) The Vice-Chair: I am going to call the meeting back 
so order. 
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_ MsS. Murdock: If I may, I would ask for unanimous 
consent to have the bill printed using ink, which would 
include the amendments. 


The Vice-Chair: For our use in the clause-by-clause. 

_ Ms S. Murdock: For our use in the clause-by-clause, 
decause it requires five days to get that information printed 
JP. 

| The Vice-Chair: Ms Murdock moves that Bill 70 be 


orinted in ink, including the amendments, for use in the 
clause-by-clause. 





' Mr Offer: We will certainly give our consent. I under- 
stand that when they reprint the bill—it has nothing to do 
with consent—there is always a notation as to what is 
amended, correct? 


_ Clerk of the Committee: Yes. 


__ Mr Offer: So we will see the amendments in the bill, 
as it is reprinted. There will be some sort of a highlight of 
those, correct? 


Clerk of the Committee: I understand, from talking 
‘0 legislative counsel about this generally before, that they 
will make sure these notations are made so you can see the 
lifference, because of course they understand that you 
dave to know where these amendments are because we 
still have to refer to the amendments. 


_ Mr Offer: It is my further understanding that as a 
‘esult the government, because these are government 
ymendments, would not have to formally move them in 
clause-by-clause. 


Clerk of the Committee: Yes, they would have to be 
yassed just as we would pass any other clause of the bill. 


Motion agreed to. 


PATTI PARSONS AND CECILIA GRANGER 


The Vice-Chair: We will move on to our normal 
dusiness of the afternoon. We are a little bit late. I would 
isk that Mrs Parsons and Mrs Granger come forward to 
nake their presentation. Just take a seat there. For the 
nembers and for Hansard, perhaps you would introduce 
yourselves so that we know exactly who we are addressing. 


Mrs Parsons: I am Patti Parsons. 
Mrs Granger: I am Cecilia Granger. 


The Vice-Chair: The floor is now yours to make your 
dresentation. 


Mrs Parsons: I received a phone call about a couple 
of weeks ago asking me to come down here and explain to 
you what happened with Granny’s Chicken Coop. I 
worked with the company for about 13 months and all of a 
sudden it just closed up on me. I worked Friday night. I 
vent in Saturday morning and everything had disappeared. 
-am a little nervous; excuse me. 
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The Vice-Chair: Just take a moment and relax. Take 
your glass of water. We do not bite. We are here to hear all 
sides of this. When we have an opportunity to hear some 
personal things, we understand that those things are upset- 
ting at times, but they also give us some insight into how 
this bill will affect people’s personal lives. 


Mrs Parsons: There is a letter in front of you stating 
that they were going to give us one week’s pay because they 
had just shut down, unnoticed by us. I had to phone quite a 
few times to find out where this money was coming from. 
It never did show up. As you can tell, that is over a year 
ago now. 

They owed me five weeks’ pay: it was two weeks’ pay, 
two weeks’ vacation pay and one week’s severance pay. I 
had phoned numerous times to receive my separation pa- 
pers and I asked if the money was going to be with the 
separation papers. It never did come. It was not with them. 
I phoned again to find out what was going on with our 
money and she said: “Well, it is coming. We just have a 
few loose ends we have to tie up.” I said okay. 

I received a letter later on from the Ontario Labour 
Relations Board stating there were no assets for it to be 
taken from, and I found out that when they were deducting 
our taxes from our pay they were not paying the government. 
When they had an auction for the materials they owned, the 
government had taken the money from the auction and there 
was no money left. That is why there were no assets to give 
anybody any money from. 

Like I said, it has been over a year now that they closed 
and still nothing has shown. I went on unemployment. The 
unemployment said there were going to be three weeks off 
it because I was going to be receiving vacation pay and 
severance pay, and I received nothing. 

At the time I lost my job, my daughter was a year and a 
half old. We had just bought a house. We had lived there a 
year. By the time December rolled around we thought we 
were going to lose our house because I had no money 
coming in. 

Thank God, I got a job about two months ago. We are 
starting to make it again, but it is still pretty damn rough. 
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Mrs Parsons: With all that time not having any 
money coming in, I will tell you that if it was not for Cecilia 


_ right here I would have had a hell of a long time trying to 


find my daughter diapers or even milk or anything just so that 
I could feed her. Cecilia has helped us quite a bit through 
that hell of a time. As to the time I had claimed for unem- 
ployment, it was about two months before I even got a first 
cheque. As I said, even now with Granny’s Chicken Coop, 
she just claimed bankruptcy basically and said, “The hell 
with you.” She said “the hell” to everybody. There were 
about 20 or 25 employees she had promised to pay, and 
never paid. There were only three of us who were married. 
The rest were all teenagers. I was the only one with a small 
child. The other one who had just got married did not have 
any children and the other person who was married had 
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two grown children, both in high school, capable of work- 
ing to help with support. 

The only income in my family was my husband who 
was bringing home maybe $500 or $600 every two weeks, 
which went right into the bank to pay the mortgage. 
Granny’s Chicken Coop screwed a lot of people, and ap- 
parently there are still two Granny’s Chicken Coops here in 
the Toronto area under franchise people who have bought the 
business. They do not have to go through Granny’s to— 
they do not pay them any royalties or anything, apparently, 
so nobody with Granny’s Chicken Coop will ever receive 
the money owing to them whatsoever. 

Apparently the Ontario Labour Relations Board had 
gone through and did a bit of an audit on Granny’s 
Chicken Coop books and claimed that on the separation 
papers it showed they had paid me the vacation pay and 
severance pay, which was $1,000 before deductions. I 
never received it but the books say I received it. I have no 
proof to show them I did not receive it. I cannot even get 
my separation papers back from unemployment to show it to 
them, that it is there but it is not here. So there is nothing I 
can do. I am hoping somebody can do something. 


The Vice-Chair: Do you feel up to a couple of ques- 
tions on that subject? 


Mrs Parsons: Yes. 


Ms S. Murdock: If the company closed a year ago, 
Bill 70, if it had been in place, would have covered you for 
wages, vacation, termination and severance. It is not going 
to affect you now, you know that? 


Mrs Parsons: I know that. 


Ms S. Murdock: I just wondered from that comment 
whether or not you thought maybe that— 


Mrs Parsons: Oh no, I understand that. 


Ms S. Murdock: The other employees were mostly 
students or teenagers. 


Mrs Parsons: Mostly students. 


Ms S. Murdock: Were they mostly males or females? 
It is just that one of the comments that has been made in 
the past, yesterday and part of today, is that a lot of women 
are going to be affected by this legislation. 


Mrs Parsons: Actually there were females more than 
males in the company, yes. 


Mr Huget: Thank you for taking the time to come 
down and explain at first hand the experiences you have 
had to go through, as unpleasant as they were. Thank you 
for telling us the way it is. I only have one very quick 
question. You mentioned in your presentation that there 
was an auction of assets and that the proceeds of that 
auction were to pay for taxes that apparently were de- 
ducted from your salary and not remitted to the govern- 
ment. To the best of your knowledge, did the tax people 
get their money? 


Mrs Parsons: To the best of my knowledge, yes. 


Mr Offer: I have no questions except to thank you for 
Sharing your experiences with us. Everyone here recog- 
nizes how very difficult it is to basically go back and relive 
that. We are grappling with the bill and it is important for 


us to hear from as many people as possible. I certainly de 
thank you for coming and sharing your thoughts and expe. 
riences with us because they certainly will be kept in mind 
as we deal with this bill to make it the very best bill it cat 
possibly be. 


Mr Arnott: I just want to say the same thing as Mr 
Offer. Thank you very much for coming in to share this. _ 


The Vice-Chair: As Chair of the committee, I woul 
like to thank you for coming. It takes a lot of courage to 
come here on your own without having a union or some- 
body else supporting you, just to come in as a citizen who 
has been affected. It is almost as bad, I think, at times for 
the people coming before us as the original experience. We 
do not mean to be intimidating and really we are not. We 
are just people like anyone else trying to do a job, sol 
thank you once again for coming before us and relating 
your experiences. Those things are very important to this’ 
committee. 
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LABOURERS’ INTERNATIONAL UNION 
OF NORTH AMERICA, 
ONTARIO PROVINCIAL DISTRICT COUNCIL 


Mr Moszynski: I am not burdening you with a brief. 
this afternoon. You will be receiving a brief later on today, 
from the Provincial Building and Construction Trades) 
Council of Ontario. The labourers’ union is a member of that 
council and we subscribe to the submissions that are made 
in that brief. Very briefly, the labourers’ district council is’ 
comprised of our 14 local unions across the province. We 
represent construction labourers in all aspects of the con- 
struction industry. There are upwards of some 35,000 
members of our affiliated local unions. | 

I want to speak to you about fine-tuning this legislation, 
to make it more responsive to the needs of the construction 
industry. I will begin by saying that we wholeheartedly 
support this initiative. The testimony you have just heard, 
can be repeated by literally thousands of workers across’ 
the province. Thousands of our members have also suf-. 
fered the same kind of devastation with the impact of the’ 
recession and otherwise. There is absolutely no doubt in. 
my mind or in our union’s position that this is a tremen-. 
dous step forward, and I think certainly the government’ 
and all parties in the Legislature, in my view, can be proud, 
of this legislation. There are some areas, however, that do. 
require fine-tuning or adjustment to truly be useful to the 
construction industry. 

Now you may well wonder, why should we treat con-. 
struction industry workers any differently than any other. 
workers? The answer is that the law already treats con-. 
struction workers differently. We are not entitled to sever-. 
ance pay. We are not entitled to termination pay. We do not: 
get the same maximum hours of work in a week. The, 
existing structure of legislation treats the construction in-) 
dustry differently, and that is because past governments’ 
have recognized that the industry is truly unique. 

The areas that require adjustment, in our submission,’ 
fall into two broad categories. The first has to do with’ 
dovetailing remedies with the Construction Lien Act. The! 
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second has to do with contributions to multi-employer 
yslans, which are benefit plans. 

If we can talk about the Construction Lien Act first, 
3ill 70 now requires that a worker will be entitled to com- 
yensation from the fund provided he has both preserved 
ind enforced his Construction Lien Act claim. 

_ As you are probably aware, the Construction Lien Act 
jemedy has been there for a long time. As the law now 
stands, you have 45 days after you last supply labour to a 
sroject to slap a lien on title when you have not been paid. 
You then have another 45 days, if the lien is not settled, to 
wreserve that by commencing an action in the civil courts 
igainst the contractor and the owner of the property. 

| Preservation of the lien claim is not a simple matter, 
dut it is relatively straightforward. You find out the legal 
ee of the property. You find out the amounts 
)wing and you enter it in the proper registry office. Then 
rou have your other 45 days to commence your action, a 
aw suit in the normal civil courts with all the delays and 
ill the legal expenses that come with that. 

_ You will notice that is a very different process than an 
ndustrial worker has to go through. An industrial worker, as I 
mderstand the projected legislation, will walk down to the 
ninistry office himself or herself and it will all be done there. 
_ Bill 70 requires that the construction worker institute 
he lien claim and preserve that lien claim. That is a much 
nore complicated process and it is also a process that 
mactically speaking requires legal assistance. This is not 
omething a person off the street without legal training can 
lo without much difficulty. It is fairly involved to take that 
irst step. 

__ If you require that the construction worker enforce the 
‘laim as well, what you are saying to her or him is that you 
lave to go through your whole law suit and get judgement 
intil you would be entitled to subrogation from the fund, 
intil you would be entitled to get compensation from the 
und, and that will effectively frustrate the intention of the 
egislation, which includes to a good part the desire that 
vorkers be able to get their money quickly. If you make 
vorkers wait until that lien claim has been fully enforced, 
‘ou are effectively saying to them that they will not get 
elief from the fund for quite a considerable period of time. 
In our submission, it would be appropriate to require 
‘onstruction workers to preserve their lien claim because 
here is nothing a property owner hates more than to have 
lien claim slapped on his title. It encumbers his title to 
is property, and that is of course a considerable burden. 
Te will want to have his title clear as soon as possible. In 
many instances where workers are unpaid, the owner of 
he property or the prime or general contractor will move 
\eaven and earth to satisfy the lien claims as soon as they 
Te put on the property. However, in many circumstances, 
t will not be done. The funds are not available. 

_ The question that arises is whether you require that 
vorker to continue to enforce that claim or whether the min- 
stry will take over that claim once it has been preserved. 

_ We would support an amendment to Bill 70 that would 
equire only that the construction worker’s lien claim be 
reserved. That will keep available the existing sort of 
ndustry practice or industry pressure to settle these things. 
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The Vice-Chair: In answering that for the committee, 
it is our understanding that there is a proposed amendment 
coming forward or that has been brought forward to ad- 
dress that concern. 


Mr Moszynski: I have not seen that, but that is cer- 
tainly a major concern and we would regard that as a 
major improvement to the bill. 

The question that follows from that, if I operate on the 
premise that amendment will be passed, and I certainly 
hope it will be, is that you still then have the situation 
where the construction worker has been put to the expense 
of preserving the lien claim, and that, as I stated, requires 
obtaining a proper legal description and slapping that 
down on title. That costs money and we think workers 
should be entitled to be reimbursed, in an amount to be 
prescribed by regulation perhaps, for the expenses that are 
involved in preserving the claim. 

These are not considerable by lawyers’ standards perhaps, 
but they can represent a real expense to individual workers. 
Given that this is a step the construction workers have to 
take that other workers do not, it seems only fair, and is 
only fair, in my submission, that they be compensated for 
those expenses. 

That is what I have to say on the lien issue. 

The other big point for the construction industry has to 
do with whether contributions for benefits will be covered 
by the plan or by the fund. 

As I said, construction workers are not entitled to sev- 
erance pay, are not entitled to termination pay, and are 
otherwise exempted from the standard hours-of-work pro- 
visions in the Employment Standards Act. Construction 
work is very seasonal work. Our members do not generally 
work for an entire year in the industry because you just 
cannot build things with some of the weather we get. Wage 
rates tend to be slightly higher than in other industries 
largely to compensate for that. 

The other really important thing about construction is 
that you do not have the long-term attachment to a single 
employer. We, like all construction trade unions, operate 
hiring halls. In any year, it is very common for many of 
our members to work for 20 or 30 different employers. 


1440 

What the industry has done to ensure that construction 
workers do have benefits, like dental benefits, vacation 
pay, drug plans and the whole gamut of benefits that are 
covered under the health and welfare plans and pension 
plans, for example, is that the industry has formed plans, 
jointly trusteed by representatives of employers and repre- 
sentatives of the unions, to which all employers bound by 
collective agreements contribute. So if I am working for 
10 different road-building companies in the course of one 
year, each of those companies will allocate $1 an hour, will 
pay $1 an hour, say, to the multi-employer plan that pro- 
vides the benefits. Members accumulate hours in an hours 
bank. As long as they maintain sufficient hours, they will 
have continuing entitlement to benefits. 

These payments are always made by the 15th of the 
month after the month in which the hours are worked. 
They are part of the total wage package. When construction 
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industry collective agreements are negotiated, if the pre- 
vailing wage rate is $20 an hour and the increase sought or 
agreed on in collective bargaining is $2, $1 of that may go 
straight into the wage rate and $1 of it may go straight into 
benefits: 60 cents to pension, 20 cents to welfare, 20 cents 
to training, for example. All of these benefits are run by 
separate trust funds, which are, as I said, jointly employer- 
and union-trusteed. 

In a construction industry insolvency situation, nor- 
mally what happens is that the wages are paid, because the 
members will not run for three, four, five, six weeks without 
payment. What happens when there is no money coming 
in is that the employer stops making the benefit payments. 

It is very important that these contributions, which are 
part of the wage package, be protected by this legislation, 
because otherwise the benefits to the construction industry 
will really not be that great. There are occasions when one 
week or two weeks of wages will not be paid, but by and 
large, the wages tend to be paid and the benefit contribu- 
tions are not. It is very common when an employer finally 
goes insolvent to find that benefit contributions have not 
been made for a month, two months, three months back, 
depending on how diligent the union has been in ensuring 
that the benefit payments have been made or on how long 
the employer has been unable to make those payments. 

In the six-week period leading up to insolvency, if the 
employer has first had the ironworkers in, he may have 
paid the ironworkers’ wages but not paid their benefits. 
The ironworkers go off the job; the carpenters come in. 
The carpenters’ wages may be paid, but again the benefit 
contributions are not. So there may well be cases where 
wages have been paid in an insolvency situation but the 
benefit contributions have not. 

I understand that the legislation will not be covering 
benefits for industrial workers. It is very important, how- 
ever, if this legislation is to be of benefit to construction 
workers, that those benefit contributions be paid. They are 
part of the wage package and really indistinguishable from 
wages in any significant way. 

The other piece of that is that in our view the legisla- 
tion should allow for the trustees of those benefit plans to 
bring a claim to the fund and to be reimbursed by the fund. 
It is the trustees who are aware whether the benefit contri- 
butions have been made or not and it is the trustees who 
should be in a position to recover those. 

It is interesting that, at least initially, the new federal 
legislation appears to cover benefit contributions, and I am 
sure the government has no interest in being outdone by 
Ottawa in this regard. The benefit contributions we are 
talking about are the pension fund, the welfare fund, vaca- 
tion and statutory holiday pay funds and training funds. 
Pension is very clear. Health and welfare is very clear. You 
may not be aware that is how vacation pay is accumulated 
in the construction industry. Usually 10% of wages are 
paid into one of these jointly trusteed funds. We think they 
should be covered and we think the trustees of the funds 
should be able to come to the wage protection fund for 
reimbursement. 

The same thing holds true for training funds, which are 
another unique aspect of the industry. They were developed 
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jointly be employers and unions because the community | 
colleges generally could not provide the kinds of training ; 
that are required in the industry. Workers have chosen to 
put aside a proportion of their wages to pay for ongoing | 
training through their unions, and that is a benefit to every | 
worker. It is an allocation of their wages that workers have | 
chosen to make, and we think that those training fund | 
contributions are just like pension contributions or health | 
and welfare contributions and they should be covered by. 
the fund and the trustees of those funds should be able to. 
come to the wage protection fund and get reimbursement | 
when they have not been paid. | 
Subject to questions, that is what I have to say and I 
would be happy to assist the committee in any way I can. 


1450 
Mr Offer: Good to see you again. 
Mr Moszynski: Good to see you, Steve. 





Mr Offer: We have a certain history between us. 
Interjection: Don’t you want to talk about it? 
Mr Offer: No, let John say that. When was it? 
Mr Moszynski: I ran against Mr Offer in 1987. 
Mr Offer: In 1987 John was the candidate in| 
Mississauga North. We had an interesting election. 


You have brought forward some new points we have not | 
heard before, to be very frank. I guess my first question is, | 
is this the type of submission we are going to hear from - 
the Provincial Building and Construction Trades Council | 
of Ontario later on, or is it going to deal with other areas? 


Mr Moszynski: Mr Koskie will be providing a fairly 
comprehensive brief and it goes into the matter in some | 
detail. I have tried to give you the high points. 


/ 
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Mr Offer: On the first point with the construction lien, ' 
there are proposed amendments which would take out of - 
that section 40 the words “and enforce.” So my under- | 
standing is there is no obligation to have to preserve and) 
enforce, but rather to preserve. 

But you brought forward the issue as to whether the | 
registration costs, the legal costs in preserving the claim, 
should be part of this fund. I think throughout the bill there | 
is this word “administrative” type of fee that is being used. | 
I am wondering if the parliamentary assistant or ministry © 
staff might be able to share with us whether it is possible j 
that the bill as currently worded does allow for that. 


Ms S. Murdock: No. The administrative fee does not | 
cover what the presenter was discussing. The section that | 
would apply, and that is what I was just looking for, would | 
be the section that allows for regulatory change, and as I | 
understand it, right now the industry and the ministry are’ 
still in negotiations. 


Mr Moszynski: Yes. There is a concern here, as I. 
understand it, on the ministry’s part about, how do you’ 
quantify these costs? What kind of costs are we looking at | 
per claim? To do a straightforward lien, you have to iden- | 
tify the persons and the amounts owing and make sure you | 
get the legal description correct. They are not enormous» 
costs, but they can be significant. 
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| Mr Offer: If I might, just very briefly, are the benefit 
ontributions something that could possibly be prescribed 
: regulation? I make no comment as to whether I am in 
avour or against it, but is it in fact a possibility that this 
so might be a prescribed piece of coverage under the 
sgislation? I do not know if someone can help me on that. 
Ms S. Murdock: Could you say it again, Mr Offer? 
| Mr Offer: Mr Moszynski brought forward the whole 
ssue of benefit contributions. When I read the legislation, 
does not appear that they are covered, but it does appear 
iat they are potentially coverable under the regulation- 
jaking power. I am just wondering if we can get an an- 
wer to that. 


_ Ms 8S. Murdock: Yes. Subsection 40b(d), “such addi- 
onal amounts as may be prescribed by regulation,” covers 
ny potential situation like that. Benefits are not covered 
sderally or provincially under any legislation right now. 


Mr Offer: Then the third question, again without 
assing judgement as to whether it should or should not be 
overable, is that this may be another example where this 
rpe of issue, if it is brought forward, should not be part of 
»gulation but rather part of legislation so that we can dis- 
uss that particular type and form of coverage. I think that 
iaybe brings forward the point that this should not be part 
fregulation. 


) 


_ Ms S. Murdock: I have a comment in relation to Mr 
Iffer’s. I guess it is a question too. If in order to provide 
10se provisions you are asking for for the construction 
idustry it meant the entire piece of legislation would be 


eld back pending that, is that what you would be requesting? 
Mr Moszynski: That is kind of a big one. 


Ms S. Murdock: I know. But you see the thing is, if 
re were to do it, as Mr Offer has suggested, as legislation 
ither than regulation, it definitely is going to hold up the 
‘gislation from going into the House for third reading. 


_ Mr Moszynski: Our hope, a hope contributed to by 
formal discussions with the parties, has been that it 
ould be covered by regulation. Frankly, except from the 
iwyers’ point of view, we do not care where it is as long 
3 it is covered. If the act is proclaimed without its being 
overed, as I said, its practical usefulness to workers in the 
idustry will be there, but it will not be in my view nearly 
3 much as should be done. I would hate to see the bill 
elayed for any reason. Coverage by regulation would be 
atisfactory, I think it is fair to say. 


_ Ms S. Murdock: I have a couple of questions, be- 
ause it is an area that is handled very differently from the 
idustrial sector. Yesterday one of the presenters made a 
uggestion that private trustees be included to be allowed 
) be applicants to the fund. That is not the intent of the 
‘gislation. It is, I guess, open to discussion, but in the 
onstruction industry trustees are very different from the 
tivate trustees. I would like you to explain to the commit- 
»e what the difference is, how they differ from the private 
ustee. I think I know. 


_ Mr Moszynski: A trustee in bankruptcy or a receiver? 
Ms S. Murdock: Yes. 





Mr Moszynski: The concern of trustees in construc- 
tion industry welfare plans is really non-partisan. It is in 
ensuring that the industry has skilled person power available 
and that benefits are available at a level demanded by the 
skilled workforce. Their interest is not in maximizing what 
can be secured from an insolvency for a private party in 
the way a receiver or a trustee appointed by a bank is. The 
interest of the trustees of these benefit plans is in ensuring 
that the workforce has the benefits that have been paid and 
they have no private interest. 

Ms S. Murdock: I know we have been looking seri- 
ously at the whole idea of not having third-party applica- 
tions to the fund, so therefore a trustee would not be 
allowed to be an applicant under the legislation. In the 
construction industry, the trustee stands in the place of the 
worker. At least that is my understanding. 


Mr Moszynski: Yes. If that is what you were looking 
for me to say, that is certainly very true. They have no 
interest, other than the workers’ interest, I suppose. 


Ms S. Murdock: There would have to be some kind 
of explanation, I think, because you cannot just say that no 
trustees are allowed to apply to this fund without giving 
some differentiation as to the kind of trustee a construction 
trustee would be. 

My next question is in terms of the proportion of benefits. 
Right now in construction liens, what is the proportion of 
the benefit applications as compared to the wage applica- 
tions generally? 


Mr Moszynski: You will be hearing more from Mr 
Koskie on this point. On the liens I personally have done, 
which tend to be only in absolute emergency situations, I 
would estimate that unpaid benefits would account for up 
to 45% of some applications, higher in others, you see. As 
I said, often the wages will be paid, but you will find that 
the benefit contributions have not been made for the last 
six or eight weeks. It really could be higher. I would not 
want you to rely on that figure. 


Ms S. Murdock: No. I just wanted your own sense of it. 


The Vice-Chair: Excuse me, Ms Murdock, I am 
afraid I am going to have to do it to you. 


Ms S. Murdock: You are looking at the clock from a 
different angle than I am. 

The Vice-Chair: I am looking at the fact that actually 
we have been over the half-hour, so at this point I have no 
alternative. I have to cut you off. I thank you very much 
for your presentation and for the different point of view 
that this group has. 


1500 


BATES AND McKEOWN 


The Vice-Chair: The next group of presenters is 
Bates and McKeown. 


Mr Yeomans: Good afternoon. My name is Steve 
Yeomans. I am with a company called Bates and McK- 
eown. It is difficult for people who run small businesses in 
Ontario to keep informed of all the policies, regulations 
and legislation that affect the way we do business. Small 
businesses play a constant game of catch-up and respond. 
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We wish we had more in building our businesses than in 
slowing them down. } 

I have never before made a presentation to a standing 
committee of the Legislature. Like most people in small 
business, I do not normally have the time or the resources 
to prepare briefs to committees. However, we at Bates and 
McKeown heard about the Ontario government’s proposed 
changes to the province’s labour laws and were deeply 
concerned. Certainly if we were looking to start up a new 
enterprise today under the proposed laws, we probably 
would not. We decided that unless we made an effort to 
speak out now, we might find ourselves without a business 
to run and with nothing but time to make presentations. 

Bates and McKeown is a small residential and light 
commercial renovating company. We started up in 1965 
and were incorporated in 1969. The company is family- 
owned and -operated, is non-unionized and employs cur- 
rently about 25 people, down from about 50 before the 
recession hit us. We employ office staff as well as journey- 
men carpenters and we have an apprenticeship program in 
place. We offer what we feel is one of the better benefits 
programs available, certainly the best in our industry that 
we know of in the city, and have always promoted our 
workers from within. Our apprenticeship carpenters stay 
with us and advance to journeymen, and many have be- 
come foremen. 

We work both as a contractor on our work sites and we 
ourselves contract outside consultants and other subcon- 
tractors; for example, one part of it, on the design and 
engineering end of things, as well as plumbers, electricians 
and these kinds of things. Our company inspires a high 
degree of employee pride and loyalty, which is seen on 
each of our job sites and which we run as if they were our 
own places. . 

I am here today to give you a quick picture of how Bill 
70 and the government’s proposed labour law amendments 
would affect Bates and McKeown. 

I have three simple messages: (1) Real consultation 
means that you must consider the economic impact of your 
proposed laws. If you do not, you will drive business out 
of this province; (2) Even with the government’s proposed 
amendments to Bill 70, the bill has several flaws which 
will further damage business confidence in Ontario if they 
are not corrected; (3) The government is pursuing the wrong 
agenda. Instead of introducing new laws that will handcuff 
our economy, this government should take up the real agenda 
of economic renewal, which would benefit all of us. 

Bill 70, as it was introduced in April 1991, came as 
quite a shock to the people who were working in the small 
businesses of Ontario. The government had promised leg- 
islation to ensure that individuals are paid owed wages, 
and I am sure most of us agreed that this made sense when 
So many businesses were being forced to close down and 
lay off their workers. What we got, however, was the 
directors’ and officers’ liability bill and an initiative that 
may still, in the end, put even more people out of work. 

Word of the real implications of Bill 70 spread quickly, 


When we heard about the new liability as proposed fo 
directors, managers and officers of the businesses unde} 
Bill 70, we wondered how many workers would fing 
themselves on the unemployment rolls. When we under 
stood that the extended liabilities for directors, managery 
and officers were to follow them even after they had lef 
the company and could therefore be dictated by decision: 
they had no control over, we wondered who would eve: 
invest or work in a company in Ontario. In fact, we under’ 
stand that the original bill would have made a number o: 
our own workers liable for their own wages in the case 0, 
insolvency, a rather strange situation. 

When the government said that it consulted widely ir 
the preparation of this bill, we wondered who it was talking 
to; certainly no one trying to grow a small business in thir 
province. As small businesses are strategically at the great: 
est risk of insolvency during recessions, it seems logica. 
that a significant effort to obtain their input would have 
been made during the development stage. As elected offi: 
cials, all of you have the added responsibility to conside; 
the real effect of your actions. I suggest it would have beer. 
better for this government to consult before producing leg: 
islation, rather than afterwards. 

Companies create directorships to provide guidance 
and leadership in growing businesses. A director’s role is 
to help companies, large and small, to survive and grow ir 
an increasingly competitive marketplace. Usually director: 
do not reap huge sums of moneys for their contributions. 
Often, as in the case of our company, they do not get paic 
at all. But Bill 70, even with its proposed amendments, has 
made existing directors, including myself, think twice 
about the risk of making creative contributions to the 
growth of Ontario’s economy. 

You only have to open a newspaper to see that Bill 7( 
has dealt yet another blow to the confidence of business’ 
large and small, in this province. There has been little 
focus, however, on the additional effects of the bill witt, 
the government’s proposed amendments. 

In Ontario, the Ontario Business Corporations Act. 
OBCA, imposes personal liability on directors and officers. 
for a maximum of six months for unpaid wages and 17 
months for unpaid vacation pay owed to employees of < 
corporation. Proceedings against directors can take place, 
only after a suit has been brought against the employer anc’ 
where the employer has been found to have no remaining! 
ability to pay for lost wages. 

Anyone holding or considering a directorship in this 
province now needs to know that under the amended Bill 7( 
a new bureaucracy will be established to not only parallel 
the provisions of the OBCA but also chase down directors 
and issue them with orders to pay. A wage protection func 
will be created to pay workers up to $5,000, but not before. 
a number of directors have been faced with personal bank: 
ruptcy themselves. 

Director’s liability is increased in a number of ways’ 
First, as we understand the bill, the program administrator’ 
will now be able to commence action against directors before’ 


| 
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but it was difficult to believe that any government could 
come forward with a proposed law which was so funda- 
mentally antagonistic to small and independent businesses. 


it has been established that the employer has exhausted its 
ability to pay. Certainly the bill is not clear as to what circum* 
stances need to be satisfied before the program administrator 
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begins issuing orders against directors. I believe that it is 
fundamentally unfair for directors to be now put in a posi- 
ition where they may be found personally liable when it has 
mot even been established that the company they served 
ican satisfy the claim directly. 

_ Second, the new program administrator will not be hin- 
idered by any of the rights and protections that are normally 
available to an individual director under most of our laws. 
Bill 70 waives the protections of the Statutory Powers Pro- 
icedure Act, which means the director has no right to a 
hearing, no right to questions, cross-examination or to in- 
troduce evidence in his or her defence before an order to 
pay is issued against the director. Nor is there any provi- 
lsion, as in many other Ontario statutes, to suggest that if a 
idirector had practised due diligence in his or her actions 
this might be a reasonable consideration. I would hope this 
‘committee would at the very least consider amending the 
‘act to provide for consideration of due diligence. 

| Third, the time period for actions to be taken against 
‘directors is dramatically increased. The Business Corpora- 
‘tions Act includes the requirement that actions against di- 
rectors be brought forward in a reasonable time frame. Bill 
70 extends the time period to two years, four times the 
‘existing period under the OBCA. Bill 70 therefore raises 
the risk for directors of ongoing liability for undue periods 
of time, even after they have severed all ties with the em- 
ployer corporation. 

There are other concerns that go beyond the clauses of 
'the bill itself. One is the fear of the creation of a payroll tax to 
fund the wage protection fund at some time in the future. 
The Ontario government proposes to fund the wage protec- 
‘tion fund from the consolidated revenues of the province of 
Ontario. However, the members of this committee will also 





be aware that on June 13, 1991, the federal government — 


introduced changes to the Bankruptcy Act which would 
introduce a new tax on employers to pay workers of bankrupt 
companies for lost wages. We understand that the two levels 
of government are talking. It will come as no surprise to 
‘you that we are strongly opposed to the imposition of more 
taxes on small business. We simply cannot afford to stay in 
business when all our profits are paid in taxes. 

I would hope that if possible this committee would 
pass an amendment to Bill 70 that would ensure that the 
government does not introduce a payroll tax to pay for the 
‘Ontario fund..In the aftermath of the GST, the employer 
,health tax and the Ontario budget deficit, small business in 
Ontario cannot afford yet another tax. If, as some suspect, 
Bill 70 is a stalking horse for yet another payroll tax, let’s 
‘stop it now. 

1510 

| The Bill 70 experience has sent out a message to small 
‘business that the government is playing Russian roulette 
with our economy. The simple fact is that employers are 
‘now looking south and reconsidering investments that will 
create jobs here. The Ontario government cannot legislate 
job creation and the renewal of our economy, but it can 
create a‘climate that allows us all to prosper. This labour 
legislation i is not the answer. We really believe that now is 
‘the time when you have the choice between an agenda that 





supports economic growth in Ontario, or an agenda that 
supports economic growth in the United States. 

As the Minister of Labour has promised to introduce 
changes to the Labour Relations Act in the fall legislative 
session, I would also like to make a few, brief comments 
on what we have learned from the Bill 70 experience, and 
how these further proposed changes would affect our com- 
pany and others like us. 

When we discovered that Bill 70 was only the first of a 
long line of promised legislative changes, we became seri- 
ously concerned about our ability to continue to operate in 
this province. The Bill 70 experience has taught us that we 
cannot afford to wait for this government to bring forward 
its legislation. We must ourselves be heard before the bills are 
drafted. We fear that even at this point, this may be too late. 

In March of this year, the Minister of Labour put for- 
ward a list of some 30 areas where he intends to amend the 
Labour Relations Act. As with the directors’ liability pro- 
visions of Bill 70, these proposed changes have been thrown 
on the table like some kind of bargaining position in a very 
large set of negotiations. 

The recommendations that have come from the labour 
representatives to the Labour Law Reform Committee, if 
acted. upon, would devastate small business in this prov- 
ince. They would, we believe, both remove any remaining 
incentive to stay in business in this province and preclude 
any thinking person from opening a new small business in 
Ontario. 

Currently, the law is that employees are free to decide 
whether they want a union, without interference from either 
management or union. It is also the law that management is 
free to manage. The current legal framework has served all 
Ontarians well. The union agenda will upset the balance. 

As mentioned, Bates and McKeown is a small, privately 
owned, Canadian company with a loyal, non-unionized 
work force. We act as contractors and we contract work 
ourselves. Consider just how a few of these proposals 
would affect our company. 

Upon the posting of a notice of organization, union 
organizers would be granted virtually unrestricted access 
to Bates and McKeown’s private property and, we feel, our 
clients’ homes and offices, for the purposes of unionizing 
our employees. We could be required to turn over all our 
employee information, and we would be prohibited, by 
law, from communicating with our own workforce during 
certification processes. This is not only offensive to some- 
one who has built up a private business, but if you think 
about it, it is ridiculous. I suppose we would need approval 
to invite our employees to a barbecue or to have one of our 
weekly site meetings. 

During a certification drive, we would be further pro- 
hibited from disciplining, removing or discharging an em- 
ployee. Presumably, if an employee was caught attempting 
to burn down a client’s home, for example, we would have 
to seek permission before we could discipline him. 

The organizing union would also be allowed to deter- 
mine exactly who it was targeting for their bargaining unit. 
They might, for example, choose to organize only our ap- 
prentice carpenters, or maybe our part-time workers. They 
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might choose to organize one of each and then link them to 
similar individuals in other industries. 

If only 20% of the employees wanted the union, the 
union counsel would be imposed on management and all 
the employees, even though 80% did not want the union. If 
51% of the employees signed a union card, the union 
would be certified without a secret ballot vote, and em- 
ployees who did not want the union or changed their mind 
would have no say. 

Bates and McKeown could also become unionized 
simply through our existence as a contractor. It has been 
proposed that where a non-unionized company does work 
for another company which is unionized, collective bar- 
gaining rights and obligations would be extended to the 
first company, presumably without asking the consent of 
the company or its workers. These successor rights pro- 
posals, if ever enacted, would certainly put Bates and Mc- 
Keown, and I believe a long line of others, out of business. 
We were most disturbed to learn that a bill to effect these 
changes may have already been drafted and approved by 
the Ontario government. 

I have only to mention some of the changes which 
involve processes for organization and successor rights. 
Other proposals would force unionized companies to shut 
down during a strike, provide unions with confidential finan- 
cial information and subject all management decisions to a 
third-party arbitrator’s view of reasonableness. They 
would also preclude employers from communicating with 
employees during a strike. 

While the Ontario union movement may believe these 
proposed changes are desirable to increase their dues-pay- 
ing members, it is clear the real effect will be to put even a 
larger number of people out of work. 

One of the key aspects of any real consultation is to 
evaluate the results of an action before it is taken. In our 
industry the Ontario government’s proposed labour laws 
would force private employers, such as Bates and McK- 
eown, to do one of three things: to close down and lay off 
workers, possibly move to the United States, or join a 
growing number of underground companies that currently 
cannot survive Ontario’s taxes and legislation, such as Bill 
70 and the proposed changes to the Labour Relations Act. 
In each scenario, we all lose. 

We believe the Ontario government has another choice. 
The constructive choice for the Ontario government is to 
abandon its current labour agenda, and focus its consider- 
able resources on activities that will support economic re- 
newal in this province. We believe that the Ontario public 
shares this view. 


The Vice-Chair: Seeing that you have actually eaten 
up all of your time, I will allow one very quick question 
from each. 


Mr Arnott: Thank you, Mr Yeomans, very kindly for 


coming in today to present your case. How optimistic are 
you about the future of the Ontario economy over the next 
few years? 


Mr Yeomans: We have mixed feelings. I guess it is 
sort of a roller coaster. Some things Say it is going to look 
good, and then other things come along and we do not feel 


so great about it. Our general feeling, and the feeling of 
other people, for example on the renovators’ council, the 
Toronto Home Builders’ Association, which we are very 
much involved in, and other similar kinds of organizations, 
is somewhat pessimistic. There is a lot of talk, not only in 
companies like ours but in other companies: What to do?) 
Close up and go someplace else? Open up a new business 
someplace else? 

The job of running a business now is not what it used 
to be. It used to be that we could focus on what we were 
doing; in our case, renovating houses and building houses 
and things like that. Now we are finding more and more! 
time spent like today in preparing for this, doing other: 
things that have nothing to do with our business directly.’ 
Quite frankly there is not the money in our business to’ 
support that kind of looking around and trying to do other; 
things. We need to focus on what we are doing. : 

Already, as I mentioned at the beginning of my com- 
ments, our workforce is down nearly 50% from what it! 
was a couple of years ago, so there are a number of people’ 
who are unemployed, and certainly within the construction’ 
trades in this city, unionized and non-unionized, there are a} 
lot of workers who are looking for work. 


Ms S. Murdock: With the journeyman carpenter ap- 
prenticeship program for carpentry—so it is building, I 
presume you are into building now. 

Mr Yeomans: Yes, we renovate houses. We sort of, 
update. 


Ms S. Murdock: The previous presenter was explaining: 
how the payroll system worked. Is that similar to what you do? | 


Mr Yeomans: Sorry, I did not hear all of his com- 
ments, just the tail end of things. We are not a unionized’ 
company, so some of the things that would apply to him as. 
far as trustees and those kinds of things are concerned are not. 
applicable. We are not obligated to offer benefit programs 
like medical and dental and those kinds of things. We have 
for a number of years. We just do that as part of building. 
goodwill and a good workforce. We are not obligated at. 
this point to do those kinds of things. Certainly, our ap-. 
prenticeship program is something for which we wish 
there was more money and more support from the govern-. 
ment. It is not quite the same thing as a unionized situa- 
tion. We deal basically through the community colleges. 


Mr Offer: As a representative of or a part of small. 
business in this province, the creator of so many new jobs’ 
in the province, would your concern with the bill be les-. 
sened if there were some provision that the liability for. 
directors in a small business, if that could be defined, were: 


eliminated? 


Mr Yeomans: As I understand the bill as it is pro-. 
posed, one of the off-shoots, if you will, of the way it is, is. 
that we would be looking for some kind of liability insur- 
ance or something along that line. Two things come to’ 
mind on that. First of all, if that were the case, marginal’ 
companies would probably not be able to afford the premi-. 
ums, or be able to get it at all, in which case, what happens), 
then is that for the directors the prudent thing to do would: 
be to close up rather than risk their own personal situation. | 
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| Second, even if a company such as ours were in a 
position to do that, it is yet another cost of doing business 
ihat has nothing to do with the core of our business. What 
we are finding is that in looking at the cost to stay in 
pusiness these days, the costs are getting greater and 
zreater. Certainly, from our aspect, there is not an endless 
source of income. We cannot keep charging more and 
nore. It is a very competitive business. 

} The other thing that is very key is that we are con- 
stantly competing with an underground economy. In our 
sity it is very simple for a carpenter to leave a company 
such as ours, set up his own business and compete against 
as directly, paying no taxes, not being licensed and all of 
hese other things. What we are finding is there is a bigger 
ind bigger spread, especially through this last recession, 
vetween fighting an underground economy that has no 
controls and companies such as ours that are forthright, 
paying taxes and doing everything aboveboard. . 

| We are losing our shirts. On so many jobs, guys are 
coming in at cost and below. How can we compete with 
hat? How can we pay taxes? That is why our workforce 
ias dropped by 50%, because we cannot compete. This 
would be yet another hidden cost of doing business. 


(520 


TIMMINS NICKEL INC 


The Vice-Chair: The next people we have are from 
fimmins Nickel. 


_ Mr McIntyre: Timmins Nickel was started in Decem- 
yer 1988 by two former Noranda employees. Since then 
we have developed two mines and currently have over 120 
‘mployees. Our Langmuir mine is the only new mine in 
iorthern Ontario in 1990 or 1991, and as far as I can tell in 
he foreseeable future. 

We believe ourselves to be significant contributors to 
yur community. Our contributions have been recognized in 
fimmins, and I have copied for your information an editorial 
ibout us in the Timmins Daily Press in January of this year. I 
vould like to quote from part of it: 

| “Sometimes, it seems, people don’t say enough about 
he businesses and individuals in Timmins who stick it out 
10 matter how tough times get....Businesses across the 
‘ountry are failing. But there are companies that step back, 
ighten their belts and keep operating, keeping on what 
taff they can afford, but at least providing a sense of 
‘ontinuity for residents of Timmins. 

_ “Other companies pick up the gauntlet, look recession 
squarely in the eye and march boldly forward, not just 
iurviving, but expanding. Such a company is Timmins 
Nickel. ..the Timmins Nickel people have faith in what the 
‘uture holds for our city, and, for them, and for people like 
hem, we’re eternally grateful.” 

Our business growth has been accomplished through 
igh productivity from our miners and our staff. Our stope 
niners are the key to our operation and make $80,000 to 
390,000 per year, which is more than our chief financial 
officer. This is about 40% more than in union mines. What 
ve get in exchange is multitasking from the stope miners. 
lo do his job effectively, each stope miner must do his own 
lumbing, electrical work, sheet metal and mechanical 


work, as well as his mining responsibilities. If he had to 
wait for a staff plumber or sheet metal worker, as is in the 
case in many union operations, the productivities in our 
particular mine would be so low that we would be out of 
business within weeks. 

Following our editorial in the Timmins Daily Press in 
early February, we wrote nice letters to the Minister of 
Northern Development and Minister of Mines, the then 
parliamentary assistant to the Minister of the Environment, 
who was my MPP in Toronto, and to our MPP from Tim- 
mins, requesting a meeting to discuss our views on the 
mining business in Ontario. To date we have been unable 
to obtain a meeting with any of them. We are therefore 
grateful for the opportunity to discuss Bill 70 with this 
committee, although our concerns about the mining business 
in Ontario are much broader. 

Let me make one other comment. As a small business, 
we have no government relations officer. To research and 
prepare material to make a presentation to you means that 
I am not doing pertinent parts of my job in dealing with 
customers, suppliers, financing, operations and the myriad 
details of running a small business. 

My concerns about Bill 70 are quite simple. It has 
crystallized the entire issue of personal liabilities of directors 
and officers over and above the additional liabilities actually 
imposed by the bill. In the case of our company, this has 
particular importance. 

As a publicly traded company on the Toronto Stock 
Exchange, we are required to have two outside directors. 
One of our outside directors resigned in January and we 
are now trying to replace him. Any candidates now inquire 
about liabilities. 

Without being absolutely certain of potas ciple 
personal liability for directors arises under the following 
legislation: 

Under the Canada Business Corporations Act, failure 
to discharge duties as a member of an audit committee can 
lead to a fine of up to $5,000 or six months’ imprisonment. 
Under the Income Tax Act, directors are personally liable 
for withholding payments, CPP and UIC not remitted. 
Under the CBCA, directors are personally liable for up to 
six months’ back wages. 

There are both quasi-criminal and personal civil liability 
under the Mining Act. Under 1991 amendments to the Occu- 
pational Health and Safety Act, directors and officers can 
be personally liable for fines up to $25,000 or imprison- 
ment up to one year or both. The Canadian Environmental 
Protection Act imposes quasi-criminal liability on manag- 
ers of the corporation which does not comply with national 
environmental standards. Non-compliance with the Trans- 
portation of Dangerous Goods Act can create personal liabil- 
ity for fines up to $50,000 for a first offence and $100,000 for 
subsequent offences, as well as imprisonment up to two 
years; 

The Ontario Environmental Protection Act imposes 
quasi-criminal liability on directors and officers, as does 
the Ontario Water Resources Act; 

There is probably something under the GST and there 
are various liabilities under the Securities Act; 
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Under the Employment Standards Act managers may 
be liable for fines up to $50,000 or imprisonment up to six 
months. Under the original Bill 70 they were personally 
responsible for severance, termination, vacation pay and 
so on. 

Despite being a small company, we have been able to 
obtain directors’ liability insurance for wrongful acts. 
However, environmental liability and chronic health liability 
are excluded, leaving a major uninsured liability on directors. 
In addition, if the liability arises through bankruptcy, say, a 
decline in nickel prices or bankruptcy of one of our 
customers, eliminating our receivables, events beyond the 
control of the individual directors, it is not clear that the 
directors would be covered for civil liabilities for owed 
' wages and vacation pay, etc. However, it should be under- 
stood that even this level of coverage requires a strong bal- 
ance sheet and is not generally available to small companies. 

The issue of directors’ liability has an impact even on 
large companies when they run into trouble. For instance, 
someone acting as a director of Algoma Steel or a new 
company buying out Spruce Falls is incurring significant 
personal responsibility even if he or she is acting on behalf 
of a union. The contrast with the virtual total immunity for 
personal liability enjoyed by directors and officers of min- 
istries and municipalities is really quite startling when you 
think about it. 

With the wide variety of personal liabilities under dif- 
ferent legislation, each change in the underlying legislation 
or regulations affects our personal liabilities. During the 
past year, these have changed at a bewildering pace so that 
it is virtually impossible to keep up with them. To give you 
a sample, there are amendments to OHSA in January; 
amendments to the Mining Act in June; a new land claim 
package with Indians affecting all land in the Hudson Bay 
watershed, including Timmins; the original Bill 70 in 
April; in February there is a mooted environmental bill of 
rights; in February, a federal green plan. 

There were changes in the Environmental Assessment 
Act, assertions by the feds that they would use their envi- 
ronmental assessment review process if a permit is re- 
quired under the Navigable Waters Protection Act or the 
_ Fisheries Act; the introduction of the GST; a new payroll 
health tax, increased workers’ compensation; changes in 
the federal Bankruptcy Act covering ground somewhat 
similar to the Ontario Employment Standards Act; pro- 
posed changes to the Labour Relations Act; amendments 
to the Ontario Securities Act; amendments to the Environ- 
mental Protection Act, extending liability and now a possible 
new payroll tax. 

Speaking personally, it is virtually impossible to oper- 
ate a business effectively and at the same time remain up 
to date with the changes in legislation. The entire problem 
is exacerbated when each change in legislation affects 
your personal liability. 

In reading this bill, I also note that the proposed pro- 
gram administrator is exempted from the Statutory Powers 
Procedure Act. This means the director has no right to a 
hearing, no right to question, cross-examine or even intro- 
duce evidence in his or her own defence. 


On a personal basis, this Statutory Powers Procedur 
Act was passed as a result of recommendations by my 
grandfather, Chief Justice McRuer, in the early 1970s pur 
suant to a commission on civil rights in Ontario. I find i 
startling that an NDP government would curtail individua, 
civil rights in favour of administrative expediency. 

In order for our business to grow we need to attrac, 
outside directors of the best possible calibre. In the past 
executives in the mining business have acted as director 
of junior companies, partly because they enjoy the en. 
trepreneurialism and partly out of a sense of community 
involvement. The motives are not entirely different from 
being director of an arts organization. | 

In our company, the financial compensation for outsids. 
directors is nominal; no quarterly fees are paid. Outside 
directors have been awarded options on 40,000 shares 0: 
stock at then prevailing market prices. By way of compari: 
son, our mine foreman has an equivalent option package. — 


tes & : : ; 
With the myriad risks an outside director is now ex: 


posed to, it is extremely difficult to create incentives to ac: 
as an outside director. It should also be noted that some 
outside directors function as specialists in finance or ex: 
ploration. They are required to assume liabilities in areas 
such as the environment or mining practices on which they 
may have little or no specialist knowledge. | 

One assertion of supporters of Bill 70 and various 
other measures to increase personal liability for directors is 
that small companies will not be affected. In fact, the effeci 
of these bills is exactly the opposite. Large companies car 
provide indemnifications to their directors; small companies 
are often poorly capitalized and may have less net worth thar’ 
an outside director of substance. Further, if our company with 
a successful track record can obtain only limited directors’ 
liability insurance, there must be thousands of companies 
in Ontario with no directors’ liability insurance at all. The 
net result is to produce yet another chill in small business 
activity throughout the province. 
1530 

In passing, I would like to make one related comment 
on bank liability. Under various well-intentioned legislation. 
liability has been extended to banks if there are environ- 
mental claims against a property. In the case of our company, 
we operate so that we have virtually no environmental im:| 
pact. However, it is hard for a bank to make, or believe, 
that assessment. As a result, it has become virtually impos: 
sible for banks to lend against mining assets in Ontaric 
except to companies with other collateral. 

At the start of my talk I recited an endorsement of ou!’ 
business by the Timmins Daily Press in order to establish out’ 
credentials. I wish to reiterate our view that our company has 
been a notable contributor to our society in difficult times. | 

Most directors of small private companies and public 
companies are not Conrad Blacks. We essentially live or’ 
my wife’s salary as a public school teacher. I have investec 
more money in Timmins Nickel than I have earned since it 
was founded. I have put a third mortgage on our house. |) 
drive a 1978 Aspen. I have no pension. If Timmins Nickel 
succeeds, then I succeed; if it fails, then I am out of luck.) 
resent that, above the other risks which I have taken, my) 
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aouse should be held hostage to so many pieces of govern- 
ent legislation. 

Two of my neighbours derive incomes from the public 
sector. My neighbour across the street works for the On- 
vario Ministry of Agriculture and Food. He is returning in 

August from a year’s sabbatical in the south of France. He is 
contemplating early retirement at 55 on an indexed pension. 
‘My next-door neighbour is a professor at York University. 
He is about to begin a second sabbatical in seven years. 
His previous sabbatical was spent in England. My wife is 
absolutely bewildered about why I persist with our business. 
Fundamentally, it is that I do not want to be a bureaucrat. 

I have obviously addressed slightly broader issues than 
directors’ liability under Bill 70. In my view, there has 
been a significant buildup of problems under previous gov- 
ernments and under the federal government which have been 
crystallized by Bill 70. It appears to me that civil servants, 
comfortable with their own indexed pensions and total per- 
sonal immunity from liability, have been very quick to 
assign broad personal liability to directors. In the process, 
we have created a liability chill that is a significant problem 
for us as a small business. 

As a society, I think it is important that we determine 

2xactly what is an appropriate level of liability to require 
of directors and I am very far from convinced that any 
thought whatever has been put into this. 
__ On a broader scale, it is important to foster entrepre- 
neurial business in this province. Virtually every operator 
of a relocatable small business that I know of is studying a 
move out of Ontario. If you are NDP, you blame it on free 
trade, the GST or the high dollar. If you are Conservative, 
you blame it on the Ontario budget, Sunday shopping or 
the NDP government. 

Most small businessmen are not particularly interested 
in politics and do not have the time to engage in it. Rather 
than lobby like activist groups, they will simply move. As 
a citizen who is not interested in moving, I think it is an 
important economic issue for our province and somehow 
politicians have to come to grips with it. 


Ms S. Murdock: You certainly stated your position 
really clearly. I just wanted to clarify a point under the 
Statutory Powers Procedure Act because, while it is true that 
prior to an order the SPPA is waived, once the order is made, 
the director not have to submit money, as the employer 
does, say, pending the decision of the tribunal or the court. 
Under section 50 of the proposed amendments, what you 
are saying on page 3 is not correct. Actually, I think the 
previous speaker had referred to that point and I lost out on 
time and could not tell him that, so I am glad you raised 
that issue as well. 

A number of the small business people who have come 
in have noted their concerns regarding added costs. It is 
difficult to say. I guess the added costs I see are potentially 
18 months from now, but I do not see any right now. So I 
have some difficulty in the additional costs at the present 
time to any of the business levels, given that the taxpayer is 
going to foot the bill for the next 18 months. But I will leave 
it to my loyal opposition there to make their comments. 





Mr Ramsay: I would like to thank Stephen, also, for 
making the presentation. This is the type of presentation that 
all of us as politicians are going to have to start to listen to. 
I think it is interesting how you listed all the liabilities you 
suffer from, potentially, and listing also all the acts, all the 
regulations that regulate your business activity. One could 
almost feel that governments are waging war on entrepre- 
neurial activity in this country. That is the effect I get when 
I see how you have listed all this together. 

I must say I was part of a government that did a lot of 
good things, and as a person looking at these things, I did 
not look at the cumulative impact of what I was considering. 
I think it is telling for a lot of us in political life to wake up 
to what we are doing. 

It is interesting to note, too, what you said about 
unions. Again, you have been able to find some efficiencies 
there that you are not able to do in a unionized operation. 
Of course, it is not politically correct to say anything bad 
about any group in society, but I think all of us, whether 
government, unions, people in the business community, 
have got to start to look at ways to be innovative and find 
ways to be competitive. 

You laid it all out here and all of us have to take the 
blame for our lack of competitiveness. You are making a 
plea here to us as parliamentarians to wake up and smell 
the coffee, as the common expression is, and help you do 
your job. 

Mr McIntyre: Actually, in terms of listing the liabilities, 
I will tell you something interesting. When I was preparing 
this I decided to make the quixotic task of phoning up the 
Ontario government and asking them what liabilities one 
would get as a director. So I phoned the Attorney General’s 
office and they said, “Well, this is nothing to do with us.” 
They gave me a consumer information number. I phoned 
the Ministry of Consumer and Commercial Relations and 
they thought I was trying to buy insurance. 

Then I phoned the minister’s office and they sent me to 
the companies branch. Then somebody at the companies 
branch said, “Oh, you’re trying to find out about the wage 
protection act,” and I said, “No, I am trying to get sort of a 
more comprehensive listing.” They said, “Well, we can tell 
you about what your liabilities are under the Ontario Busi- 
ness Corporations Act, but you are on your own for any- 
thing else.” I said: “Do you have any information even 
under that act? Do you have a brochure or anything?” 
They said no. Then I said, “Well, where would I find that 
information about other liabilities?” They just said, “Call 
your lawyer.” To be honest, that is the answer I expected, 
but at some point you would think somebody should at 
least have a vague idea within the Ontario government, 
and what the net result was. 

Mr Ramsay: It seems to me there needs to be a lot 
more advocacy by government on behalf of business people 
who are trying to generate the economy, and maybe that side 
we have not paid enough attention to. 

Mr McIntyre: I do not know what the answer is. That 
is not my job; that is your job. 

Mrs Witmer: I would like to thank you very much for 
your presentation. I am really impressed with the thorough- 
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ness of the research and I am disappointed at the difficulties 
you have had in obtaining this information, that even the 
government did not have this all in one place. Would it be 
fair to say, Mr McIntyre, as an employer at the present time 
and someone who has taken the risk and operates this partic- 
ular company, that if it were not for the fact that your wife 
were supporting you, you would not be able to continue? 

Mr McIntyre: I would have reinvested less money in 
the business, something that would have affected some- 
thing somewhere. 

Mrs Witmer: What would you suggest the govern- 
ment do with Bill 70? 


Mr McIntyre: Where do you start? 


Mrs Witmer: I hear you say you are concerned about 
the directors’ liability. 

Mr McIntyre: The minister said there is no additional 
directors’ liability under this bill as compared to any other 
legislation. If that is the case, why even add one more set 
of clauses so that people have to figure out what it means? 
If it does not add any liability to any previous legislation, 
then why have it? it is just one more thing that people have 
to figure out. 

If it does have additional liabilities beyond the existing 
legislation, then the minister has not exactly stated it right; 
it does have some additional. I cannot figure it out. I have 
other things to do. 


The Vice-Chair: I am sorry, I am going to have to cut 
it off at this point. I do not mind sitting here, but we keep 
overrunning our time allotments. Thank you again for your 
submission. 


1540 


COMMUNICATIONS AND ELECTRICAL WORKERS 
OF CANADA 
The Vice-Chair: The next group would be the Com- 
munications and Electrical Workers of Canada. You can 
just sit down and the clerk will distribute your brief. Could 
you please introduce yourselves. 


Mr Martin: My name is D’Arcy Martin. I am a na- 
tional representative with the communications workers. 
My colleague Leo Dowhaluk is with me. The two of us are 
here to talk about our experience as a union with closures 
and with the effects of closures on workers. 

It is interesting: Steve McIntyre is a former classmate 
of mine. Were he here, I would like to emphasize one of 
the points we make, which is the distinction between what 
we talk of as productive investment, which is I think what 
he does, and speculation, which is what I think this act 
helps to stamp out. It seems important that we have, as 
unions, some responsibility for participating in the process 
of wealth creation and economic development in the prov- 
ince and that we engage in this conversation in that spirit. 

What you have before you is a very short brief that 
comes out of years of experience. We will just leaf through 
it quickly so we have the time to deal with questions. 

The first page lays out some perspective. We are a 
union that represents just under 20,000 Ontario workers. 
During the current recession, close to 20% of them have lost 
their jobs. Our members are in the telecommunications 


sector and in electrical and electronics manufacturing, 
places like General Electric, Mitsubishi up in Midland, 
places like that, and at Bell Telephone, both in the operatory 
and the craft. 

We have dealt with a lot of closures and a lot of layoffs, 
What we are arguing is that the distribution of risk nell 
to match the distribution of power, that those who hay 
authority over a workplace need to carry some particular 
responsibility in terms of the social costs of mistakes that 
happen. And those who do not want to insure workers an¢ 
make sure they actually get adequate compensation in situ- 
ations where mistakes are made would, it seems to us, 
have to offer workers a share of power in those decisions, 
which we do not find employers forthcoming with. 

The bottom of that first page makes some specifically! 
political comments. Those are around what we see as a. 
pre-emptive strike by the militant wing of Ontario business 
launched before this government can effectively address 
the legitimate needs of its constituency. 

We argue that Ontario needs a distinctive economic 
and social identity in the North American trading bloc that 
is now emerging and that this bill is a part of it. I think Leo; 
will speak directly to some of our experience with closures. 


Mr Dowhaluk: We have three examples in our brief 
about the experience of closures. I will only highlight one, 
of them, which strikes us bluntly in the eye. It is the clo- 
sure of Admiral Canada in 1981, where workers were told 
on November 4 at 1:55 pm that the company is going. 
bankrupt and they have to be out the door by 2 o’clock, in’ 
five minutes. 

The employees were led out of the plant. Subsequently, 
they were paid the wages owed to them, but all the other; 
things like severance pay, vacation pay and benefits are’ 
still outstanding after almost 10 years in court. There is no. 
way to collect. 

In 1982, Inglis Canada bought this plant from Admiral’ 
Canada, and they re-employed some workers with some ups: 
and downs in the production. Ironically, this plant is closing’ 
in October, again. This time it is for another reason. We 
believe it is free trade. This time around we were successful’ 
with negotiating a settlement of severance pay, benefits and 
wages, but the outstanding issue of vacation pay and sev- 
erance pay from Admiral is still outstanding and still be-' 
fore the court. | 

That is why we strongly support this Bill 70, so cases: 
like that will not happen. [ 

If you look at the last page, we enclosed from our’ 
experience some job loss numbers. As of January 1991, in) 
total, in the industrial sector we lost 960 jobs, at Bell Canada! 
1,200 jobs, for a total of 2,160. That is as of January 1991. 
The figures are much worse right now in July 1991. 

We believe this legislation should be implemented as 
soon as possible. This initiative will mop up situations like’ 
those from our old Admiral plant, which tend to embitter: 
labour-management relations. Further, it will provide a floor 
of security for non-unionized workers, a counterweight to the 
anxiety that now pervades workplaces across the province. 

Most important, it will serve notice to the least respon-) 
sible employers that a new level of community standards’ 
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; now in place in Ontario and that callous disregard of 
heir obligations to employees will no longer be tolerated. 


Mr Martin: We are speaking in support of the legisla- 
on, urging that it be implemented quickly. The fact that it 
yas retroactive in its provisions is a help in that regard, 
larticularly given what has gone on since last October in 
‘ur workplaces. 

' In both the previous presentations, there was talk of 
‘ther, connected, forthcoming legislation. The next to last 
jresentation was remarkable in terms of the portrayal of 
ibour law reform provisions. In fact, what is being sug- 
ested by that person is much more extreme than even the 
ibour people have been proposing to government, which 
1 turn is obviously much stronger than what the govern- 
ient is ever going to be able to put forward politically. 

550 

' | think there is hysteria around a lot of this, and what 
ve are trying to do is to introduce into the conversation 
ome straight talk about how we can deal with an increas- 
igly volatile labour market without deadlocking politi- 
ally and economically in ways that are going to drag us 
ll down. What that is going to require is providing a floor 
f security so that workers and their organizations can af- 
ord to take part in a public policy debate. You cannot have 
ialogue with a gun at your head, and the situation now, 
yhere we tie up our resources for a decade to try to re- 
tieve money that is clearly owed, where we are now going 
trough a second round of closure with those same people, 
s intolerable. 
__ We suggest that this government should be enhancing 
he security of employees particularly by developing train- 
ag and other legislation that will give people portable and 
evelopmental skills training as a universal right, so they 
rill have some educational capital, some skills they can use 
) protect themselves in a shifting labour market, and that 
iis government aggressively promote a distinct identity for 
)ntario in the North American trading bloc. As happens, 
dr example, in the European common market with several 
f the countries involved, there is no reason why a distinct 
lentity, socially and economically, cannot be developed in 
ais province which is attractive to certain kinds of invest- 
ient—productive investment, not speculation. 

| We did not read you every line. We thought you could do 
iat if you wanted to. We wanted to introduce a conversation. 


| Mr Offer: Thank you for your presentation. I want to try 
) get your position as clearly as I can. Obviously, you sup- 
ort the bill. But it is also—and I do not want to put words 
1 your mouth; I would rather receive your position—in 
ry opinion obvious that you do not believe this bill goes 
early far enough, that in your opinion what is required is 
ot just the wage and vacation pay protection but also 
‘rmination and also severance and that, in large measure, 
tobably is not covered in this bill. I am wondering, is that 





our position? 

| Mr Martin: As you say, there are lots of things we 
vould like in life. Some of them are not covered by this bill 
nd we are not addressing them here. Is there a union agenda 
eveloped with our members around enhanced job security 
nd greater compensation? Absolutely yes. We believe 


there should be disincentives to employers to shut down. 
But the social costs of shutdowns should be carried more 
proportionately by employers than is now the case. That is 
true in much of western Europe, for example. It does not 
introduce rigidities. What it introduces is a situation where 
employers think twice before they toss people on the street 
and then have them recalled two months later, as happened 
for example in the Admiral case, where people as employ- 
ers feel some long-term stake in the development of the 
community and the welfare of the workforce. 

Now, for that to happen, it is has to be made expensive 
for employers to shut down. We are not talking here about 
punitive activity. We are talking about an economic strat- 
egy that rewards the productive investors in the business 
community and discourages those who are in for a quick 
hit and who are going to dump people immediately after- 
wards. That is a broader discussion, then, around what an 
industrial and employment strategy for the province would 
be. I would be happy to get into that, but we did come on 
the specific measures of this bill. 


Mr Offer: My question, however, dealt with the spe- 
cific measures of the bill, because we have the bill right in 
front of us, and the fact of the matter is that when the bill was 
originally introduced, it imposed on directors, and in fact 
officers, personal liability for wages, termination, severance 
and vacation pay. That has now been changed by amend- 
ment, but it was there. It was introduced in the Legislature. 
My question to you is on the bill. What is your position on 
the bill, as originally introduced, and on the amendments 
that were introduced by the minister? 

Mr Martin: The amendments, as introduced, are ones 
which we find acceptable. Our concern is how a guarantee 
is going to be provided. Where the guarantees come from is a 
little bit like Steve McIntyre. For example, I am a director, 
in fact the treasurer of a non-profit community organization. 
If I were wearing that hat I would be introducing that. But 
in this mode what we are saying is, under the system of 
management rights, management also has responsibilities. 
Those responsibilities need to be exercised in ways that 
insulate workers from the effects of mistakes. How you do 
that is, as Steve would say, your problem. 

Mr Offer: If I might, just on that point. The bill, as now 
before us, foists a larger potential obligation financially on 
the part of the taxpayers of this province generally and not, 
as amended, the directors. Do you feel, in principle, that 
the bill is correct in putting the financial obligation on the 
taxpayers as opposed to the directors? 


Mr Martin: I would rather see it on the directors. Is 


_that a straight answer? 


Mr Offer: If it is your answer. I am the one who is 
asking the questions. I appreciate receiving your response to 
these questions. I think it is important that we deal with it. 


Mr Martin: We are trying to deal with this in a spirit 
of openness. That is our preference. If it is not saleable, if 
it is imposing unjust burdens on individual employers, if it is 
creating a climate that is intolerable, compromises are pos- 
sible. We are involved in processes of collective bargain- 
ing and social bargaining all the time. We do feel that those 
who have management rights should have responsibilities 
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to go with them. So that is our preference. If it is not viable 
right now, that’s life. 

Mr Ramsay: I was just wondering whether the pre- 
senters feel we can insulate ourselves from the vagaries of 
economic downturns, or any other conditions and daily 
challenges that the world presents us. What you are saying 
basically is that people should be guaranteed employment. 
You can have a situation where there is a temendous down- 
turn in the economy, as we have just experienced and still 
are experiencing, where a company finds itself without 
demand for its product any more. . 

Sometimes the prudent course for that company for its 
long-term survival is maybe to cease production for a couple 
of months in order to be viable in the long term. Companies 
should not be forced to produce a product when it is not in 
demand. We cannot as governments dictate business deci- 
sions for entrepreneurs in society. At the same time, we want 
to find a balance so there is social justice in the system, but 
I think we are getting to a point now where we can be 
crossing that line. We are feeling that somehow we can 
insulate everybody from everything, and I think we have 
to get back a little more self-reliance. 

Mr Martin: The balances we strike depend on our 
experience and who we report to. I worked for 13 years as 
a trade unionist. I am exposed constantly to the pain and 
frustration of the relative powerlessness of those members in 
the broad economic decision-making process, and I would 
say that the quid pro quo for the kind of self-reliance you 
are talking about would be an inclusion of workers and 
their organizations in economic planning. Now, if we can 
talk about that, then we can talk about sharing risk. Until 
we do that, I think it is incumbent on employers to offer a 
degree of insulation, and a greater degree of insulation than 
they do now because, under the present circumstance, it is 
self-defeating for workers to commit themselves to en- 
hancing productivity, enhancing the viability of the opera- 
tion and enhancing the competitiveness of the society. 

I see the proposal of Bill 70 as a way of enhancing the 
competitiveness of Ontario industries. That may sound 
weird in the context of the two previous presenters, but it 
seems me that in a high-wage, high-skill, high-flexibility 
workforce model it is logically required; but it will require 
a level of power sharing that Ontario management has not 
been willing to provide until now. I think that is a great 
historical opportunity. 
1600 

The Vice-Chair: I am going to have to jump in here. 

Mr Ramsay: Ten seconds, just 10 seconds. Can I 
issue you a challenge? I think you are talking turkey, and I 
think that is right. I would challenge you to start entering 
those partnerships because I agree thoroughly with you. 
We have to start working together and get rid of that ad- 
versarial relationship for sure. 

The Vice-Chair: We have to— 


Mr Martin: The 10 seconds is only fair. You let him. 
We are involved in that kind of thing. We talk turkey, for 
example, in the electrical and electronic manufacturing 
Sector directly between senior management and the union 
about the future of the sector. It makes them very uneasy; 


they are completely unaccustomed to it and they have ne 
had great support for it from outside. That does not mea’ 
the end of the adversarial system and its replacement b’ 
some abstract consensus—I mean social bargaining, wher 
everybody keeps their identities and we make a deal that i 
in the interests of the whole society. I thank you for you 
tolerance. 


The Vice-Chair: We have been somewhat flexible. 


Mrs Witmer: Thank you very much. I am a little con 
cerned about the presentation and also some of the re 
sponses you have made to the members from th’ 
opposition. Nowhere in here do I see a reference to consul 
tation. I see this presentation as actually rather confronta 
tional. I see you encouraging the government to forg) 
ahead with the legislation without ensuring that all th 
people in this province are comfortable. 

I am really concerned about that, because I think thi 
reason the government got into trouble with Bill 70 is tha 
there was not any consultation and there were a grea 
many people in this province who had absolutely no input, 
As a result the first draft of the bill was changed becausi 
of the outcry and because it created a real air of uncertainty 
in this province. | 

I take exception, I would have to tell you, to the fac. 
that you refer to business that leaves this province anc 
business that is speaking out as speculators rather than 
investors. You talk about them walking away from thei) 
obligations. I want to tell you, I have many people in my 
community who are leaving or are considering moving anc 
they are fine individuals who are looking after their em’ 
ployees; but they are very frightened by the economic cli: 
mate, they are very frightened by some of the legislatior 
that this government is proposing. I would say to you’ 
unless there is consultation, unless there is compromise’ 
unless committees are struck in this province, business is 
going to continue to go, and it is not because they are 
speculators. They are good, hardworking people, but they 
are frightened for themselves and their families and the’ 
fact that they could lose all of their money too. 

I guess I would like to ask you, what type of consulta: 
tion do you personally see taking place in order to ensure. 
that we can have what you believe is necessary for this 
province so that everybody feels comfortable? 


Mr Martin: I am not sure that the kind of transitions! 
we are going through are going to leave everybody com-) 
fortable. I think there is a degree of dislocation involved’ 
for everyone and we do require, as was said in response to’ 
the previous presentation, some innovation on all sides and) 
certainly among all economic partners, of which my union: 
is one. I guess the reaction and the tone of the paper have 
to be located in the context of the virulent kind of response: 
from a wing of the business community to these kinds of 
initiatives, and the real overreaction—to go back two: 
speakers—to things that are now being talked about 
loosely as though they were already established legislation. 

In fact, I think the climate of provocation—once it is | 
set up, people can always find that it is someone else’s | 
responsibility to have initiated it. I think we are participating) 
here in a constructive way. What we are saying is that a: 
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stem which punishes the most responsible employers and 
hich rewards those who walk away from obligations, like 
e situation at Admiral—I mean, that is not simply rhetoric, 
at is a fact—that a new floor of community standards is 
quired if there is going to be genuine consultation be- 
ween people who have some reason to believe in the good 
1ith of the others. 

_ In situations where people are not delivering on sever- 
ace pay, are not delivering on vacation pay, are shutting 
own and reopening a little while later 25 miles away, 
ese kinds of situations are not conducive to long-term 
conomic planning, nor to real, authentic consultation. 
hey are scams. I would say there are people doing scams 
1 government, in labour and in business. I am not talking 
pout monopolies on virtue. But we need to have relations 
mong business, labour and government that encourage 
‘sponsible and ethical behaviour. I see Bill 70 as doing that. 
505 

' Mrs Witmer: But it is not going to eliminate what 
ou have just alluded to. It is still going to allow someone 
) start up somewhere else. 


Mr Martin: As in response to the previous person, I 
n just dealing with this little corner. That is what this 
earing is about. If you want to talk about economic social 
argaining and the future of partnerships in the province, I 
‘ould love to come to that consultation. We were invited 
) this one. 


| Ms S. Murdock: Yesterday Leo Gerard was here for 
1e steelworkers and made a representation. To be fair, the 
iajority of employers in the province look after their em- 
loyees. The ones we are concerned about are those em- 
loyers who have opted to walk away or who, through no 
ult of their own, have had to close, and of course the 
nes that, through contrivance, as Mr Gerard said, have 
,osed their doors and moved south. But his comment was 
iat the provincial government should make it difficult for 
4ose companies that opt to move south, for instance, and 
perate at a marginally greater profit, that we should make 
difficult for them to sell their products in the province of 
intario. Am I hearing you say somewhat the same thing? 


| Mr Martin: The question of what we do with them 
ace they are gone—I am not going to worry so much 
dout that. I would like to deal with those who are in the 
rovince still and those who are wondering about whether 
) leave, because I agree with you: there is a significant 
arent in the Ontario business community, most impor- 
ntly of younger entrepreneurs, who are considering leaving, 
id that is a serious problem. 

_ I would just cite to you EEMAC, the Electrical and 
lectronic Manufacturers Association of Canada, which is 
ding a major study right now on competitiveness, in 
hich the union is participating. It is finding in the course 
fit that a major structural problem is not wage levels and 
gidities and lack of multiskilling; it is foreign ownership. 
0 matter what the hell we do, if the head offices are going 
) shut down the plants in Ontario—and it has nothing to do 
ith the NDP, although it will be a nice, cheap political 
10t for them to be able to use that. It has to do with 





repatriating close to the home market and keeping the jobs 
close to home in the midst of a recession. 

To deal with that kind of thing requires a range of policy 
options, many of which are in the hands of a provincial 
government, for example, creating alternative capital 
pools, mandating use of pension funds, promoting worker 
ownership. There is a whole series of possibilities which 
are positive. Punishing somebody when he is already in 
Raleigh, North Carolina, is not a top priority for me, but if 
it would help to create the community standards, then I am 
not against it. 

My prime interest here is, as I said, rewarding responsible 
employers. To give a parallel or analogy, the current system is 
that employers who invest in training their employees have 
as a reward that the neighbouring employer raids their 
trained employees. That is their reward. That is the kind of 
system which leads you to say it is up to the labour people 
to save management from itself. That is the way I see it. I 
do not think it is good for the business community to have 
these people walking away from obligations, and embittering 
and terrorizing people in the workforce. 

When I talk about anxiety in the workforce, it is there. 
Sure, it is there for structural reasons. It is also there be- 
cause of the record of employers in just abandoning people 
and taking off, currently to the south. I think that is part of 
the distinctive nature of Ontario that we should not tolerate 
any more. 
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Ms S. Murdock: Just one quick question, because I 
know the Chair is going to be on my case here, but in 
terms of industrial democracy, and I am looking particu- 
larly at Europe, another comment that was made was that 
people tend to forget that we in Canada have a southern 
giant as compared to the smaller countries like, for in- 
stance, West Germany, Italy and France, which have a very 
differing view in terms of their employee relations or lab- 
our-management relations. I was wondering if you could 
comment on that briefly. 


Mr Martin: It seems to me that the combined East 
and West Germany is no pygmy economically and that the 
emerging European common market is big-scale in terms 
of the trading blocs of the next couple of decades. So I 
believe that within an emerging North American trading 
bloc, and even with the initiative of the Americas trading 
bloc, there is room for some diversity and that there is no 
need for us to hew to the lowest common denominator. It 
is possible for us to look to very much more progressive 
and innovative approaches, and that is a much better bet 
for a high-wage, high value added economy in which all of 
us and our kids would like to live than competing with, 
shall we say, South Korea or something of that sort. 

What they found in western Europe is that they are 
capable of homogenizing things like exchange rates, and 
even free trade, unpleasant though it is, and maintaining 
control over telecommunications policy, control over cul- 
tural policy, control over labour relations policy. Those 
kinds of things do not have to be harmonized. There is no 
reason they have to be harmonized. If we are going to 
harmonize, let’s at least harmonize up. 
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The Vice-Chair: I am going to intervene now. 

Ms S. Murdock: I will just talk to him some other time. 

The Vice-Chair: I thank you for your presentation, 
and I guess you will be involved somewhere down the 
road with some of these other things that keep coming up. 

Mr Martin: I hope so. 

The Vice-Chair: We will probably see you back here 
again. 

Mr Dowhaluk: Thanks. 

Mr Martin: This is the first time. 


OWEN SOUND AND DISTRICT 
LABOUR COUNCIL 
The Vice-Chair: The next presenter is the Owen 
Sound and District Labour Council, Mr Cooper. Welcome 
to the committee and, at your leisure, feel free to start. 


Mr Cooper: My name is Greg Cooper and IJ am presi- 
dent of the Owen Sound and District Labour Council, and 
I thank you for this opportunity to speak to you on this 
very important bill. 

The worker protection fund is something that is long 
overdue for many thousands of workers who, through no 
fault of their own, have seen the lives of their families 
devastated. Without warning and without cause, these 
workers are then further assaulted by not being paid 
money they have already earned. This is no reflection on 
the dedicated, hardworking people who show up for work 
day after day. It is, however, directly caused by the back- 
room, secret policies and deals of a federal government 
and the first ever made-in-Canada recession, and I thank 
this provincial government for trying to solve a problem it 
did not create. 

I am also here to congratulate the Minister of Labour 
and his staff for the foresight and leadership in drafting 
this bill that will put the teeth in the Employment Stan- 
dards Act. This bill will let the Employment Standards Act 
do what it was meant to do, protect the workers of this 
province, putting people before profits. 

My plant closed in January 1991, without proper notice 
and without cause. It happened in that nice little gap just 
after Christmas and just before the Christmas bills start to 
come in. But our problems started long before January 
1991. They started in November 1987. We were told by 
our then employer that it was no longer profitable to oper- 
ate a machine shop, fabrication shop and foundry. They 
did, however, make arrangements to lease the business. We 
made many concessions to protect our jobs, as well as 
showing our good faith, commitment and dedication to our 
jobs. These concessions ranged to everything under the 
sun, from a wage freeze to a cutback in pension contribu- 
tions to lost holidays to seniority. 

But what of the many profitable years our former em- 
ployer enjoyed? I give them credit for finding someone to 
take the business over, not because they did it out of any 
concern for our benefit, but because they were smart 
enough to unload their obligation for severance on to 
someone else. 

The majority of the workers in this plant had between 
20 to 40 years of service. Some of the rest were second- and 
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third-generation employees. We had a lot more invested ir 
the plant than just jobs; we had a heritage. Yet we were 
taken to the curb like someone’s garbage, after years 0 
working in the dark, sunless, noisy, hot and dirty foundry. 
So you see our story is special, because we did not just ge: 
the shaft once; we got it twice. 

The actual closing took place in January 1991 and it way 
the most underhanded sneak attack since Pearl Harbour. A 
notice was posted that the employees were laid off indefj: 
nitely. Realizing they had made a mistake and left them: 
selves open to a Ministry of Labour investigation, this notice 
was replaced. The new notice stated that over 50 employ: 
ees would be put on temporary layoff and a small numbe: 
would be kept on to clean up some $60,000 worth of casting: 
that were left. This was while the company “restructured,” 

This layoff came directly on the heels of a period 0; 
work-sharing. This period of work-sharing came about a. 
the request of the union, again showing our attempts tc 
help the employer in every way. The employer was very 
aware that the layoff had bought him 13 weeks and left the 
union with its hands tied. At the end of the 13 weeks, wher 
the Ministry of Labour investigation was started, the re. 
structuring was complete. The investigation showed the 
cupboard was bare—no surprise, by the way. After all, the 
employer had 13 weeks to do a Harry Houdini with any 
assets that he may have had. 

I will go as far as to say that in my opinion the closing 
was premeditated and that the employer kept his true in: 
tentions secret. The current Employment Standards Aci 
was used against us, the very people it was put in place tc 
protect. It has become obvious to all of us who were em: 
ployees at this plant that the employer planned to clos¢ 
long before January of this year. While basking in the 
Florida sunshine, our employer commented to the loca. 
press, “Of course they were told of the closing.” This state: 
ment is now, as it was then, a lie. While he enjoyed Florid 
with in excess of $720,000 of our money, some 70 workers. 
in Owen Sound had the winter of their discontent. 

To truly put this in perspective, let’s look at the com: 
munity we come from, Owen Sound, just 120 miles dowr) 
Highway 10 from here, a city with a population of 20,00( 
people, supported by a surrounding rural community, 
When our plant closed, nobody but the 70 employees anc 
their families noticed. After all, there are only 70 of us, sc’ 
no meetings took place to save our jobs. There are only 
four major employers in the area, and with scaledowns t¢ 
meet the hard times we are in affecting even the strong, 
workforces, the likelihood of finding other full-time em: 
ployment was grim at best. | 

I am sure you can see the enormous effect this sneak 
attack on our pride and our financial resources has. I ust 
the term “has” instead of the past tense “had,” because 
many of us, in fact almost all of us, will feel the effects 0: 


this uncalled for and selfish act for a long time to come, at 
will our community and our families, from the banker: 
who hold the loans and mortgages to the local merchants 
to the already overloaded welfare system. 

I mentioned at the start of this brief that this problem it 
widespread. There are many stories out there even worst’ 


than ours, but ours is the kind of story that does not draw a 









ot of attention, which is why I have focused on it so 
ieavily. You will hear from small to medium employers 
who will say this bill will break them. May I remind you 
hat our employer is doing very well indeed. Critics will 
jay that some briefs are trying to generate fear. I did not 
iave to do that. Our story is not scary; it is real. I would be 
willing to say that there are at least twice as many stories 
yut there like ours as there are ones that end happily. 

There will be critics who will say that legislation like 
his will drive industry from Ontario. They will say that it 
vill ruin investment confidence in Ontario. I have news 
jor you. Look around since the introduction of free trade. 
[he exodus of companies to the promised land to the south 
yegan long before this legislation was ever thought of. I 
vould respond to these critics by saying that legislation 
ike this will bring the kind of employers we need and 
want. They will be as committed as their workforce. For 
he first time ever, employers and employees will know 
where they stand under the law. 

' You will hear briefs from all branches of organized 
abour. Critics will say we only speak for 35% of the work- 
jorce. Let me remind you that if this can happen to us, with 
ill our training, the benefit of a collective agreement and 
he United Steelworkers legal people, then imagine what is 
jappening and will continue to happen to any unorganized 
vorker who does not even have the benefit of a collective 
igreement and must depend solely on legislation. Further, 
‘will say to you that the needs of the unorganized worker 
lo not differ from those of the organized worker. 

' I wish you well with the passage of this bill, but be 
varned that watered down attempts to please both sides will 
\ot satisfy us. This legislation is a step in the right direction, 
vut try to remember how far short of the actual money 
»wed to a long-term employee the $5,000 base rate is. The 
‘ey is that this is money already earned, and any attempt to 
et the boards of directors of profitable companies off the 
\00k for the balance will be met with stiff opposition. In 
‘our consultation and in your final debate, remember that 
his bill is to protect the workers of this province. 

__Ialso have some concerns about this bill, however. The 
hing that concerns me most is the very real threat that 
‘pon receiving money from the fund, it will be clawed 
ack by the UIC or welfare system. This will defeat the 
urpose of the fund, since this money should be able to be 
‘sed to help the workers and their families in the transition 
‘eriod. This money will help to lighten the debt load so 
aat families will be able to survive on UIC or welfare. 
“his money is not a windfall, but is what is needed to help 
aese families over the rough spots. 

_ Truly this topic will be the centre of much debate in 
‘our committee, but try again to remember how far short 
f the money owed the $5,000 limit is. These workers 
ave gone through enough. Do not make a bad situation 
rorse by letting this money be taken back. To allow such a 
iing to happen would only be seen as yet another tax. 
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_ No delay in benefits or paybacks should take place. 
‘his would be easily done by creating a formula to aver- 
ge the severance and termination pay over the period of 
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employment and including it in the separation paperwork, 
because this is money already earned. 

Further, do not let critics of this legislation sway you 
from the real teeth of the bill. I speak of the boards of 
directors of profitable companies. These people must be 
held morally and fiscally responsible for the workers, their 
families and the community. Workers must no longer be 
treated as doormats. We must put people before profits. 

All this and we have only touched on the economic 
loss of the worker. Even greater than the economic loss 
they will endure are the many other challenges they will 
face; first of all, the extreme good fortune of being able to 
find other full-time employment. The workers now must 
start all over. Nothing they have done in the last 5 to 30 
years amounts to anything. They will be put in a proba- 
tionary time. They have no rights. They may be subjected 
to shift work, which could be very hard on older employ- 
ees. They have now lost their pride, their security and their 
confidence. Starting over, for a worker who is 45 years of 
age and up, will be a large challenge. 

Some people will say that this brief is slanted and one- 
sided to show our argument in the best light. Darn straight 
it was. We have people young and old waiting for in ex- 
cess of $720,000. This may not seem like a lot of people or 
a lot of money when you have finally heard all the briefs, but 
to the 70-some workers in Owen Sound, it is the difference 
between bankruptcy and survival. 

Some of you will have sensed the hostility and bitterness 
in this brief. You’re darn right we are bitter and fed up, and 
we have waited long enough for this help. Remember, these 
are people just like you, only they have to survive on $15,000 
a year or less. When employers talk about the bottom line, 
it is money. Our bottom line is survival. 

There are eight million stories in the naked city; ours is 
just one of them. But it is the story of hard work, dedication 
and commitment on our part, repaid by an underhanded, 
premeditated robbery of over $720,000. There is no use in 
trying to clean it up. That is what took place. 

Each time you hear a story like this, I want you to 
reflect for a moment. I do not want you to just hear numbers. 
Connect each number with a face and then see that face 
directly affecting 3.5 other faces, a wife working part-time 
and two fully dependent children. See the faces and see them 
as lives, and see all the lives with a future. Then multiply 
all the faces by 3.5 times. When you have done all that, see 
yourself as one of those lives. It will be hard for some of 
you, but remember that is the only way to relate to the true 
bottom line. Also remember that the needs of the many 
always outweigh the needs of the few or the one. 

I have come to you today because the hope we see in 
this bill is the only hope we have of getting what belongs 
to us. I have delivered this brief in the hope that you have 
not just heard me but have listened to me and the thou- 
sands like me and like you. We wish you God speed in the 
passage of this bill. I thank you and I invite your questions. 

Mr Klopp: The previous speaker talked about how in 
his light he sees this bill as actually helping good employ- 
ers from other people who may get in the business or are 
already in the business who will subvert the thing and take 
the money and run. Do you see that as the same idea? 
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Mr Cooper: I think it will promote better employers. 
It has to. Legislation like this has to stop speculation, as 
you said, the people who are just plain speculating for a 
quick buck, as our employer did. In my opinion and in the 
opinion of a lot of people who worked there, it was actu- 
ally a done deal between our previous employer and this 
employer to shut down completely, leaving us all in the 
hole and nobody liable for any obligations whatsoever. 

Mr Offer: Maybe by way of comment, on pages 5 
and 6 of your brief you spoke about the fact that attempts 
to please both sides will not satisfy you, and I take it you 
are the labour council. Also, and I am reading from your 
presentation, “Any attempt to let the board of directors of 
profitable companies off the hook...will be met with the 
stiffest opposition.” 

You will know that the bill as originally introduced 
made directors fully liable for wages, vacation pay, termi- 
nation and severance, and amendments were introduced by 
the minister afterwards which limited that particular liabil- 
ity. I make no comment on that except to say that it in fact 
happened, and I am wondering if you might share with us 
whether it is the position of your council that you are 
going to be opposing those particular amendments. 

Mr Cooper: It would depend on how far off the hook 
they are being let. Unfortunately, in the political game mis- 
takes happen. Letting the board of directors of profitable 
companies off the hook is a mistake, especially in our case. 
We were left high and dry. There is no question about that. 
He has over $700,000 of our money that we earned and 
that he has to be responsible for. A lot of our people had a 
lot of seniority. If we talk about a certain fellow I know 
who has 47 years in there, he is entitled to 26 weeks, plus 
his eight weeks’ termination, plus his holiday pay. If you 
are going to give him $5,000 and say, “Now you can only 
get 15% of what is left,” after 47 years a man has to see 
that as a slap in the face. 


Mr Offer: I do not have any other questions, save just 
to say that I would recommend—only as a result of the 
very strong presentation you made, the position which was 
so clearly stated in here—and ask you to read the amend- 
ment to the legislation. It may be one which you might not 
agree with in light of this presentation. 


Mr Cooper: I am quite certain, as I said, that any short- 
fall in the money that is owing to a dedicated employee 
like that is not satisfactory as far as we are concerned. 

Mr Arnott: Mr Cooper, you talk about the speculators, 
and we do not particularly need the speculators. They can 
go south, whatever. What happens if, as it turns out, the 
speculators comprise 10% to 20% or even 5% of the busi- 
nesses in Ontario and our unemployment rate goes up to 
15%? Where is the job creation going to come from? What 
are we going to do then? 


Mr Cooper: Job creation will come, and it will be 
better job creation as the socioeconomic structure, as was 
explained by the last brief, improves, and it will improve 
under legislation like this as the speculators do go south. 
Ontario still has a great many things to offer, and as long 
as we can focus on that and focus on getting employers 
that are as committed to their workforce as their workforce 


has been to them for years and years, then those are the, 
kinds of employers we need in this province to build our. 
economic structure. | 

Mr Arnott: New investment requires someone putting) 
forward his after-tax dollars to create jobs. I am just not: 
sure in your answer where that is coming from, the nei 
investment, the money. 

Mr Cooper: I think you do have a number of commit.| 
ted employers in this country now, and we are not talking, 
about the multinationals and we are not talking about the’ 
small employers like ours was. We are talking about truly: 


committed people, the Canadian-owned, grass-roots kind of: 


business that is going to spread throughout this province—' 
there is no question in my mind—in the next five to 10 years, 
That is where we need to focus and that is the kind of: 
economic structure we can spread. 


Mr Klopp: Just to help my colleague with regard to’ 
the government amendments, directors will still be liable. 
for up to six months’ wages and 12 months’ accrued vacation” 
pay as it stands so far. I just wanted to clear that up for you. 


Mr Offer: If that is the current legislation under the. 


Ontario Business Corporations Act, the fact of the matter, 
is that when the bill was originally introduced, directors. 
were going to be ostensibly personally liable for wages, 
vacation pay, termination and severance. The minister, after a. 
great deal of concern raised by opposition members—you 
may not agree with this—and by opposition members in. 
the third party, introduced amendments that just said that. 
directors would not be liable for the termination and sever-. 
ance. That took the directors off the enforceability hook 
under the legislation. 

Mr Cooper: As I said, under the political game, un-, 
fortunately mistakes happen and that amendment was a. 
mistake. 
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PROVINCIAL BUILDING AND CONSTRUCTION 
TRADES COUNCIL OF ONTARIO 
The Vice-Chair: The next group coming before us is 
the Provincial Building and Construction Trades Council | 
of Ontario. Perhaps you could introduce yourselves for the. 
benefit of Hansard and the members prior to your brief. 


Mr Koskie: My name is Raymond Koskie. I am legal | 
counsel for the Provincial Building and Construction: 
Trades Council of Ontario. To my right is Joseph Duffy, | 
the business manager and secretary-treasurer of the council, 
and to my left is Fiona Campbell, a member of our law firm. | 
We appreciate the opportunity of appearing before you today. . 

The council represents over 100,000 construction, 
workers in the province, and as you know the construction : 
industry is perhaps the largest industry in this province. ; 
We want to compliment the government on the introduc- ' 
tion of this long overdue legislation. It will help many. 
employees, particularly those who have been unemployed 
because of the current economic situation. | 

While we applaud the government for this progressive’ 
legislation, we do have certain concerns that we wish to. 
refer to, and they are four in number. We have summarized: 
them in the executive summary of our brief, and I think Ii 
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an deal with them quickly and let you ask any questions 
jou may have. 

_ First, we are speaking here today on behalf of the con- 
ttruction industry. The construction lien has been a tool of 
ae worker in that industry to recover unpaid wages and 
ontributions to the employee benefit plan trust funds. 
Towever, in order for a construction worker to file a claim 
der the employee wage protection program, the act as it 
3 presently worded requires that the worker must not only 
ireserve a lien claim, but he must also enforce that claim. 
a discussions we have had with the representatives from 
4e ministry, who have been very co-operative in consult- 
ag with us and speaking with us, we understand that this 
3 no longer an issue and that any reference to enforcing 
ae lien claim will be deleted. Therefore, our understanding is 
yat all that is necessary for a worker to be able to file a 
laim is to register a timely lien. 

_ With that understanding, I will proceed to the next and 
erhaps more important concern we have, and that is in 
2spect of the definition of “wages.” As you know, the bill 
1 the definition section of “wages” makes no reference 
whatsoever to contributions payable by an employer to the 
yany employee benefit plan trust funds. As you perhaps 
rill appreciate, the contributions to these trust funds, such 
$ pension plans, health and welfare plans, training trust 
inds, etc, represent a very substantial part of the overall 
rage package and can sometimes represent up to one third 
f the overall wage package. 

You should understand that in the construction industry 
ye actual take-home wage is really the smaller part of the 
oncern, because workers in the construction industry 
arely, if ever, work more than one week or perhaps two 
veeks before they realize that their paycheques have 
ounced. They simply will refuse to work thereafter. What 
as concerned us over the years are the contributions to 
lese trust funds. I will not go into a lot of detail with you 
n this, but at page 6 of the brief we talk about the makeup 
f the wage package and we take the position that contri- 
utions to these plans are simply wages in another form. 

In tab 2 we have appended pages from various con- 
‘ruction industry collective agreements which show you 
ie breakdown of the wage package. If you look, for ex- 
mple, at the first agreement, which is the Labourers’ In- 
*mational Union of North America, Ontario Provincial 
Nistrict Council agreement, and if you look at the part we 
ave taken from that, you will see article 5, the rate of 
rages of waterproofers. You will see that the wage rate is 
22.83. That is the take-home pay, and then there is vaca- 
on pay and then welfare. That is 92 cents an hour. I 
pologize for the small print, but the employer will con- 
‘ibute to these health and welfare funds 92 cents per hour 
rorked by each employee. Then there is the pension, 
thich is $1.30 per hour. Again, these are all employer 
ontributions to the jointly administered trust funds. 
| Then there are worker dues and there is the training 
ind, which is another employee benefit, and you see the 
ontribution there is 10 cents per hour, and then there are 
ues, and then employer industry funds. Those are all the 
mounts that make up the total wage package of the con- 
‘ruction worker. It is in the area of the trust funds, and 


when we talk about those at page 7 of the brief, subpara- 
graph (a), we go into a little bit more detail as to what 
these funds are. 

The pension fund, I think, is an obvious one, that is, a 
contribution is made to a pension trust fund, again by all 
the employers who are bound by this collective agreement. 
You have to understand that in the construction industry, 
unlike other industries, each particular trade, the labourers, 
the asbestos workers, the plumbers, will basically have one 
collective agreement, a province-wide collective agree- 
ment, which will cover hundreds of employers. All those 
employers covered by each agreement will contribute to 
separate, jointly administered trust funds, and those are the 
trust funds we are talking about, the ones that provide the 
benefits for the workers. 

Then (b) there is another fund which is the welfare 
fund. That basically provides extended health care, dental 
care, vision care, etc. 

On page 8 (c) talks about vacation pay funds. Again, 
these funds were set up many years ago because of the 
problem in the construction industry where employers 
would not pay the vacation pay when it became due. Even 
though, under the Employment Standards Act, they were 
required to set it aside and make it available for the 
worker, many did not and therefore the worker was out of 
pocket the amount of the vacation pay. 

There were stamps as well, but these were set up as 
another means by which to make sure the worker got the 
vacation pay when he or she wanted it. So the employers 
will be required to contribute into a separate trust fund— 
that is, vacation pay, statutory holiday fund—so many 
cents per hour to cover the amount of that benefit and that 
benefit will be paid out when it is due. 

Subparagraph (d) is a training fund, and that is a rela- 
tively new benefit that we speak of here, but nevertheless a 
benefit the same as pension and health and welfare. What 
happens in the construction industry is that the employers 
are too small to train their own workers and cannot afford 
to do so, and there is also mobility of the workforce. They 
are here two weeks and they are gone, so it does not pay 
for an individual employer to spend money to train. 

In order to get around that problem, what happened 
was that about 20 years ago we designed another em- 
ployee benefit known as the training trust fund, operated 
on the same basis as a pension fund or a health and welfare 
fund. The employers would pay so many cents per hour 
worked into a training trust fund. The trustees of that train- 
ing trust fund would provide the training necessary for the 
workers. Today workers are unemployed, unfortunately, in 
the construction industry. They will come into the training 
centres of these trust funds and receive upgrading training 
which will make them more employable, so as to avoid the 
necessity of layoff. So that is another benefit. 

1640 

We have supplementary unemployment benefit funds, 
the name of which, I think, is self-explanatory, and then there 
are union dues. Now, more recently, we are introducing 
prepaid legal services funds, which will be operated on a 
similar basis. These are the funds, the contributions for 
which we are asking protection under the wage protection 
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fund. They are not protected the way the act is presently 
defined. We feel they are as much a part of the wages as 
the take-home pay. 

Just to give you an example, we should look—I talk 
about this on page 9 of the brief—at the recent federal 
initiative under the Bankruptcy Act, Bill C-22, with which 
I am sure you are familiar. They are introducing a similar 
worker protection fund. At the bottom of page 9 is their 
definition of “wages,” which includes salaries, commis- 
sions and, more important, “compensation for services 
rendered by an employee.” 

Over the page we refer to a case in Ontario, the Cana- 
dian Display in Exhibit Company Ltd case, where the 
phrase “compensation for services rendered” was held by 
the registrar of the bankruptcy court to include the very 
contributions to the trust funds that we speak of. So the 
federal government appears to want to protect that kind of 
a contribution, yet Bill 70 does not. 

We therefore think that after you consider all this, you 
will see that the contributions are really part of the overall 
wage package and deserve to be protected as much as, if 
not more than, the actual take-home pay. That is why we 
urge that be included in the definition of “wages.” 

The next issue deals with the question of trustees of 
these trust funds being able to make a claim against the 
worker protection fund. The problem is that at the moment 
only the workers themselves can make those claims. The 
reality of the situation in the construction industry is that 
the contributions I just spoke of go directly to the trustees 
of these funds. The workers do not know until months 
after they are due whether or not those contributions are 
paid. The wages will go to the worker, and the worker will 
know whether the cheques are good or not. The worker 
will not know until about two months later whether the 
employer actually sent those contributions to the trustees. 

Therefore, the trustees of these funds, if the contribu- 
tions are paid, will want to file a construction lien. In fact the 
Construction Lien Act was amended some 10 years ago, as 
we point out at the bottom of page 11 of our brief, to give 
the trustees of these worker funds the right to file liens on 
behalf of the workers. We feel it is a far more expeditious, 
more pragmatic and realistic approach to let the trustees, 
who really represent the workers—they are trustees for the 
workers and therefore they are the logical persons to file 
the claim against the fund on behalf of the workers for 
those contributions. It is consistent with the Construction 
Lien Act, and we therefore respectfully urge that you 
amend this act consistent with the Construction Lien Act. 

There has been some talk through our friends from the 
ministry of the difference between trustees of these trust 
funds and a trustee in bankruptcy. I think it is really an 
apples and oranges comparison. The reason I say that is 
that trustees of the employee benefit plan trust funds are 
trustees for the workers; the law mandates that they are 
trustees for the workers. This goes back to the common 
law. However, a trustee in bankruptcy is there as trustee 
for the creditors, not for the workers. That is the main 
difference. 

When a trustee in bankruptcy pays a worker, the trustee 
is making a pragmatic decision because he or she wants to 


keep the business enterprise going, to try to make it viable 
or pay back some of the debts. That person will go to the 
key employees and say, “We need you to continue to run 
this business.” The worker will say, “You want me, you’ve 
got to pay my arrears.” The trustee will pay the arrears, 
take an assignment and keep the business going. But you 
can see that he or she is there in an entirely different ca- 
pacity than the trustee of the trust funds. We think there i 
a clear distinction, and really one that ought not to be of: 
concern to the government. What they can do if they are 
concerned about that, in amending the act, is simply to 
provide that trustees of employee benefit plan trust funds, 
can file these claims. That would clear it up very nicely. 

The final point we make on the executive summary is 
that under this bill, construction workers, unlike any other 
workers, are required to file a lien before they can make a 
claim. That in most cases requires retaining a lawyer and, 
requires an expense, yet the worker has to go to that ex- 
pense in order to be able to file a lien. You will find that 
many workers simply will not have the money to go to that, 
expense. If they are out of pocket for wages and other 
benefits, they simply will not have the money to file a lien. 
So that is a deterrent. It will not work in the construction: 
industry; therefore they should be given some incentive to 
protect themselves and should be entitled to reimburse- 
ment for filing of the lien. 

Similarly, where workers go to unions to file the liens, 


the unions should be equally entitled to some form of Te- 
imbursement for the expense they have to go to. We are, 
not talking about big money here, but you have to under- 
stand that the construction worker, unlike his or her indus- 
trial counterpart, is at a disadvantage by having to take that 
extra step. We do not mind taking the extra step, but we’ 
think we should be paid some reasonable amount of 
money because they have to retain lawyers in most cases. 
to do that work. Unfortunately, like any other profession 
these days, that costs money; hopefully not too much. 

Those are the four points we have to make. We urge 
that you give serious consideration to them. In all other. 
respects we compliment the government, as we Say, for 
this legislation and hope that you will meet the needs of 
the construction worker by adopting these changes. 

Ms S. Murdock: I actually have a number of ques- 
tions. In terms of the preservation of the construction lien, 
right now I do not know how that works because I am not, 
familiar with the construction lien provisions. But the. 
trustees of the trust funds, since they stand in the stead of 
the workers, would not be starting the action? | 


Mr Koskie: The trustees of the trust funds? Yes, the 
trustees or the union would do so. In the case of the contti- | 
butions that are payable to the trust funds, in many Cases, 
the trustees of those trust funds will file construction liens. , 


Ms S. Murdock: Okay. Then say it is decided and itis 


i 


found that the worker is owed the money. Are the court: 
costs covered at all in that? 


i 


Mr Koskie: A certain amount of court costs are’ 





awarded, yes, if it goes to trial. Most of these, I should’ 


point out to you, are settled before a trial. It takes a long’ 
time sometimes to settle them, but if they are settled we do! 








1 JULY 1991 





ot necessarily get costs. It depends on the particular set- 
ement. If one has to go to court and argue the case and if 
ne is successful, one is entitled to costs, but is not neces- 
arily reimbursed for all the legal costs incurred. It is only 
sually a fraction of the costs incurred. 


Mr Duffy: Some of the trust plans themselves have an 
greement in the trust document between management and 
ibour that if an employer is delinquent and you have to 
tart that action, there will be a penalty automatically as- 
essed against the employer. 

_ Ms S. Murdock: Okay. In terms of the number of liens 
iat are put through, how many proportionately—speculation, I 
now—would be for benefits only and not wages? 

_ Mr Koskie: Almost all of them, will be for benefits. 
‘ome of them will also be for wages. If they are for both, 
te majority of the claim is for the contributions to the 
enefit funds. The wages are, relatively speaking, a very 
‘nall portion of the overall claim. As I said, the most the 
tage claim part will be is for two weeks’ wages, because 
ie worker simply will not work beyond the second week 
"he or she knows that cheques are bouncing. The contri- 
lutions are payable monthly in arrears. They are payable 
5 days after the month in which they were earned. 

_ Ms S. Murdock: Darn, now the thought has just 
assed, has run through me, but watch, I will remember it 
fterwards and will kick myself for this. 

' In terms of the legislation, we had a presenter earlier 
)day who asked for the same kinds of changes. My question 
) him, and I will ask you the same one, was, if it meant 
\aking the changes about the construction industry before 
is legislation was put in place, is that what you are asking 
yt, or would you be willing for the present legislation to 
0 through with the regulatory changes to the construction 
idustry being made after? 

_ Mr Koskie: The difficulty with that is that as you 
now, with some legislation the regulations are introduced 
dout the same time the bill is given royal assent, but that 
‘not always true with legislation. Quite often we find the 
‘gulations lag behind, and if they lag behind, the con- 
Tuction worker will benefit less from the act. So we 
‘ould prefer to have that enshrined in the act now, as 
pposed to waiting for it to go in the regulation, unless 
iere is some assurance that the regulation will be brought 
ut and effective contemporaneously with the legislation 
self. 





Mr Offer: Thank you for your presentation. I want to 
dntinue on the same line of questioning. Mr Moszynski 
‘as here earlier and introduced us to this matter. It was 
uite helpful that he had gone forward, so that when you 
ame in later and expanded with some particularity, we 
‘ere somewhat ready for the issue, so to speak. 

_ On the construction lien—I just cannot remember— 
‘hen there is the registration of the lien, I seem to recall 
iat there is a place where you put how much is owed, and 
ou can put down costs and things of this nature. This 
ould include, for instance, the costs to the lien claimant 
wt doing that. So that would all be added into the lien 
aim; it becomes the lien claim. It becomes $2,000 for 
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work, $15 or $36 for registration, $120 for lawyers. I am 
just wondering if that is correct. It has been a while. 

Mr Koskie: Yes, I think that is correct. But those 
amounts, the amounts we put in there for costs, are just 
sort of nominal amounts really. 

Mr Offer: But it is not legal fees that are put in there? 


Mr Koskie: They are intended to be legal fees and 
registration costs and title searches and such. 


Mr Offer: I just want to get that clear. The way I read 
it, the major issue is over this whole question of the bene- 
fits issue, and I ask ministry staff, what are “wages” under 
this legislation? Are they gross? Is it something else? I 
think that is important, because we have been talking 
about claiming wages against the fund, and we may be 
assuming something as to what wages are whereas it may 
be something different. For some it may be the gross 
amount, for others it may be the wages less income tax, 
and for others it may be net wages. I hope we may be able 
to get some clarification from ministry staff as to what the 
wagé claim will be. . 

My question is, on the example you bring forward—I 
think you looked at the journeyman example—it had 
wages and vacation pay and went through all that list in 
appendix 2, and this was quite helpful. Would your con- 
cern be met—I do not know but I am asking—if all those 
other categories were added into wages? 

Mr Koskie: That is what we are proposing, that the 
definition of “wages” include a reference to the contribu- 
tions to the various employee benefit plan trust funds. 


Mr Offer: I understand that, but I am saying, in the 
event that there was not a change to the legislation, either 
by legislation or by regulation, could your agreement be 
amended so that—maybe I am just way off. 

Mr Koskie: I know what you are saying. 

Mr Offer: Maybe the wages, instead of saying $22.83 
would be $32.83, and off that would come all these things, 
so that the net take-home would be $22.83, but it would in 
fact be $32.83 and as such in that way the claim could be 
made. I do not know. 

Mr Koskie: Unfortunately it cannot be, because for 
income tax purposes we have designed these trust funds in 
such a way that the employer can get a proper deduction of 
the contributions, but more importantly, so the worker will 
not be taxed on the amount of those contributions. We have 
to set it up as a Separate contribution. 

Mr Offer: So because of the income tax implications, 
which are obvious— 

Mr Koskie: That is the reason you will see in these 
collective agreements. We have given you two other exam- 
ples, the bricklayers and the engineers. They are all set up 
in the same way. They have to be structured like that for 
income tax purposes. Otherwise the worker is going to be 
taxed on those contributions. 

Mr Arnott: Thank you for your very thoughtful, well- 
presented presentation. I would like to go back to your last 
recommendation in the executive summary: “The council 
recommends that construction workers should be compen- 
sated for any legal expenses incurred in pursuing any lien 
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claims.” I do not have the slightest idea what a simple, 
typical lien costs an individual. 

Mr Koskie: I knew you would ask that question. For- 
tunately, or unfortunately—I am not sure how you want to 
put it—we act for a lot of unions, as you no doubt appreci- 
ate, and we file many liens, and up to the point of actually 
filing the lien an average cost would be around $750, plus 
disbursements. Again, that would vary, depending on the 
number of workers involved, because there are a lot of 
calculations that we have to figure, and it depends on 
whether we have to do title searches and things like that. 
But it is based on time, so a rough amount would be, we 
will say, no less than $350 up to around $750 to do all the 
work involved in registering the lien in the first instance. 

Mr Arnott: Generally speaking, if a lien is successful, 
the court orders that the costs be returned? 


Mr Koskie: No, but those costs are not intended to 
compensate the worker for all the actual legal expenses he or 
she has incurred. That is just the rule of the courts, so even 
though the worker would be entitled to some costs, it would 
not be 100% compensation for the costs actually incurred. 


Mr Arnott: If liens were unsuccessful, and some may 
be frivolous, would you suggest that the individual who 
filed them still be compensated for legal expenses? 


Mr Koskie: Yes. I think the important point is that the 
worker has preserved the lien, ie, registered the lien, and it 
is at that point that the worker should be entitled to make a 
claim against the fund. That would be before any determina- 
tion is made of that particular claim by the court. 


Mr Arnott: Many other businesses and individuals 
besides workers who are owed wages register liens against 
property. How would you respond to their claim that perhaps 
it is unfair that someone else gets his real costs covered for 
filing it? 

Mr Koskie: It is the construction worker, unlike all 
other workers, who has to incur this additional cost to 
register a lien. Persons who work in a plant would be 
entitled to make a claim against the fund without incurring 
any expense. All they have to do is fill out a form, make a 
claim and they would be compensated up to the maximum 
of $5,000. That should not cost them any money. The con- 
struction worker has to take the extra step to file a lien-so 
that the government can in effect be subrogated to the rights 
of the worker in respect of that lien, and therefore the govern- 
ment can pursue, in the name of the worker, that lien action 
and in effect recover the money it paid out. 


The Vice-Chair: We have about a minute and a half, 
Mrs Witmer, if you have anything you want to add. 


Mrs Witmer: No. Actually Mr Arnott has asked the 
question I was concerned about. 
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MINICOM DATA CORP 
The Vice-Chair: The next presenter is Minicom Data 
Corp. At your leisure, whenever you are ready. 
Mr Diamond: Let me tell you first why I am here. I 
should say, first of all, that I am not representing my com- 
pany as much as I am representing myself and a whole 


group of people who are like me in the province who: 
speak to everyday. 

I am here because with Bill 70 having been introduce 
some time ago, it became a favourite topic, or shall we sa 
an infamous topic at a lot of gatherings, cocktail partie 
tennis games, workplaces, whatever. Anyplace you wer 
where there were people doing business in Ontario, th 
topic of Bill 70 came up, and the implications of what Bi. 
70 meant to all of us doing business in Ontario. | 

Since we spent so much time complaining and mutterin 
and various other things behind the scenes, when I saw th 
ad in the paper I decided if I could get an appointment) 
should probably come down and reiterate to you some of th; 
things that are said and thought and felt behind the scenes 
I am not suggesting that none of you are aware of this 
because you all have constituents who talk to you, but ther’ 
was a forum and I was also aware that most of the peopl. 
coming to the forum were organizations and were probably 
in most cases, representing unions, which have one focus 
and in other cases representing large business group: 
which in some cases do not have the same focus I migh 
have as a smaller businessman. So that is why I am here. 

What I am not is an expert in the legislation. All 0. 
you, having spent the time on it, are much more exper, 
than I am. I cannot deal with the kind of detail I have jus 
heard for the last 10 or 15 minutes, so do not ask me any 
hard questions, but I can tell you about feelings, reaction: 
and the position of the small- to medium-sized business. 
men who employ in this province most or a good percent) 
age of the people who have jobs. | 

What I have given out to you is a single page which 
provides an overview of the company and myself. I wil) 
just go through that very quickly. What we do is develoy: 
software for the real estate industry. If I had a client list,i 
would be one that you would recognize. I have a few 
names on there, under the overview—Trizec, Royal LePage; 
companies like that. We are into the United States as well. | 

We are a successful company, an Ontario company 
100% Canadian owned. I said 90% Ontario owned be: 
cause we do have a venture capital firm, but most of thei), 
money is out of Ontario, so I was just trying to be safe. | 

We have 125 employees in total; 118 of those are ir, 
Ontario. We try to be centralized in the way we operate. 
We have our own building that we own in Markham and! 
about $14 million in revenues. The source of those revenues. 
is about half in Ontario, 40% in the rest of Canada and. 
10% in the US, and the US portion is becoming the fastest 
growing. We also have some far eastern opportunities that 
we will be getting into at a later date. | 

We spend about $2 million annually on research and; 
development on about 340 clients. Historically, if you go. 
back—this is interesting because this is the kind of picture, 
a lot of people like to see with respect to small business. In. 
1977—this was before I became part of the company—) 
two fellows got together, borrowed some money and. 
started a company. It says there 12 employees. That is a typo. 
There were two employees to begin with, no revenues and) 
no clients, and five years later there were 22 clients—still a 
small company—and $600,000 in revenues. That is when hy 
joined the company and we started to expand. By 1991—, 
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iat is today—we have 340 clients, $14 million and 125 
mployees, so there is a nice growth taking place there. 

; What I want to point out, and it comes up later, is that 
| annual payroll is about $6 million. Of that money, over 
0% is being paid to people who live in Ontario and work 
a Ontario. 

| By 1995, and this is kind of the interesting one—obvi- 
usly I am speculating, because maybe we will not be as 
accessful as that or maybe we will be more successful— 
re will likely have many more clients than we have today, 
sore revenues and some greater number of employees. I 
ut a question mark in there for the number in Ontario, 
ecause frankly the kinds of things that happen over the 
ext several years in the province are going to dictate what 
‘can afford to do in Ontario as opposed to other places 
rhere we have clients. I will get into that in a minute. 

| Personally I am president and CEO. I have a 30% eq- 
‘ity stake. I do not own the whole company but a chunk of 
| | have a lot of my own money in the company and a lot 
f my own sweat. I used to teach high school back in the 
arly 1980s and I also have a law degree. I joined 
finicom in 1982. 

_ What is said behind the scenes and what I am about to 
ay to you here is that it is very hard to run a business, 
eriod. I can tell you that personally. It is not an easy thing 
do. I do not say it is easy to be a politician either. I think 
‘is probably harder to be a politician because you never 
lease everybody, but being a businessman is also very 
ard and there are a lot of risks associated with it, a lot of 
ownsides. There is impact on family life. There is all 
orts of bad stuff associated with being in business that is 
milar in many respects to the kinds of bad things that 
appen when you are an employee. 

_ If I can leave you with one thing, it is to try to remem- 
er that employers are people too, especially some of the 
naller employers who live and work under the same 
inds of pressures that the employees of those people do. 

_ What we have to do in Ontario, though, is that we have 
)run a business where we are competing with companies 
1 other jurisdictions, and I mention some of them there. I 
sted four jurisdictions where we have primary competi- 
rs: Denver, Winnipeg, Seattle and Atlanta. 

‘ We have higher labour costs. I will just give you one 
uick example of that. I needed to hire a specialty senior 
erson. The type of person I needed was not available in 
intario. I had to go to the US. The salary range I thought I 
‘as looking at was about $100,000; they were making 
100,000 in the US. I found the person. We had a study 
one to determine how much I would have to pay that 
erson to have an equivalent standard of living here. The 
aswer came back between C$150,000 to C$160,000. If 
ou factor in the exchange rate, there is a 35% to 40% 
remium that has to be paid here to give somebody the 
ume standard of living. 

| The major impact on the negative side is the taxes, 
‘hich are significantly greater, the changes in deductions, 
yr example, lack of deductibility of interest on a home. 
he only factor in our favour is the health care, and that 
des not begin to deal with the other costs. When I extrap- 
lated it back in the other direction and did some more 











research, I figured out that my payroll of $6 million, if I 
was operating across the border in Buffalo, would be 
somewhere between $4 million and $4.5 million to get the 
same kind of people and allow them to enjoy the same 
standard of living. The difference of $1.5 million to $2 
million goes right to the bottom line. 

The next thing I realized was that if is the case, then I 
have a hell of a problem because my competitors in Denver, 
Winnipeg, Seattle and Atlanta have a lower cost base to 
work with than I do, yet I have to produce the same services 
and I cannot charge any more than they can. I have to 
either be a lot better at what I do or I probably have to stick to 
the Ontario market only and not do a lot of expanding. 

That is the kind of predicament I found myself in in 
1990 and early 1991. Then what happened? The NDP got 
elected. The rest of the world outside of Ontario said, “Oh 
my,” and that was something I heard from lots of people I 
spoke to outside. Then Premier Rae stepped up and said, 
“We're going to take care of business and we’re going to 
work with people,” and so on. That was greeted very 
favourably. Business felt a lot better. There were a lot of 
things in the paper about it and so on. 

Then Bill 70 comes out and we get wind of some other 
proposed changes to the employment law, which frankly I 
do not have every detail on but I read some summaries on, 
and they are particularly scary to a small businessman like 
myself. Now we really get worried. When I say “we,” I am 
talking about the people I run into, whether it be walking 
along Yonge or Bloor or Eglinton, or the people I associate 
with. I have a lot of friends and associates and friends of 
friends who are in business and might have anywhere from 
two or three employees up to a couple of hundred. Every- 
body is starting to think the same thing and is looking very 
carefully at what the government is doing, not just with 
Bill 70 but with everything that affects business. 
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It is almost as if, because the NDP is now elected, you 
have to err on the side of being pro-business, because the 
assumption is that you are anti-business because you were 
elected, effectively, by union people. That is the perception 
out there. I am not saying all this is fact. I am only saying 
that is what is being said and thought. 

The “we” I am talking about are typically entrepreneurs, 
people who start businesses, people who grow them, people 
who take risks in order to grow them, and people who hire 
other people and create jobs. By myself and a couple of 
partners getting going in 1982 and taking some major risks 
and borrowing money and putting in 18 hours a day, we 
were able to take a company that had eight or 10 employees, 
including ourselves, and build it up to over 120. That had a 
major positive impact for Ontario, and certainly for the 
people we hire. 

What we are feeling now is that we are afraid of what 
is going to happen next. We are tired. We have just been 
through a serious recession. Real estate in particular has 
been very hard hit. That is my marketplace. It is hard to be in 
business during a recession. We are coming out of a reces- 
sion and we are looking at all sorts of changes to employ- 
ment law which are not very comfortable to think about. 
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We are feeling somewhat ignored. I guess I should not 
say that, considering that I am using a whole bunch of your 
time today. The process leading up to this consultative 
session effectively seemed to ignore—that is the percep- 
tion—that business community. The fact that it came out 
with so many flaws and problems indicates that maybe 
there was not enough consultation before the fact. That the 
bill was effectively changed and a lot of things that were 
bad, from my perspective, were taken out is a good thing, 
but I am not convinced at this point that it is not going to 
show itself up in another fashion a year or two down the 
road. I am also not convinced that other things are not 
going to happen in the next couple of years that are going 
to be equally problematic. 

These are all little facts you have to understand. I was 
about to lose my board of directors because all of those 
people were now concerned that they were going to be 
liable. I was also about to lose a number of officers under 
the proposed Bill 70. So because of that possibility, I went 
out and I got liability insurance. The liability insurance 
cost me about $15,000. That is half an employee. That is 
money I would otherwise have used to hire somebody; or 
it may lead me to have to lay somebody off earlier than I 
would want to or not replace somebody leaving. 

That liability insurance money is basically wasted. It 
took place because I had to protect the basic infrastructure 
at the top of my company because of the potential danger. 
You need to think about those things, when you are making 
the decisions you need to make. 

The result of the the whole process right now is that 
you have an NDP government, people are uncomfortable, 
some bad things happen and more bad things are talked 
about happening. So what happens? People like me do not 
want to start a business. If this is 1982, I am not going to 
Start a business. It is too hard. The upsides are not there. 
The risks are too great. I am going to wait it out for a while 
and see what happens. So there are no new jobs happening 
as a result of starting businesses. 

We do not want to risk capital to grow larger. Wher- 
ever we can we want to look at reducing costs because we 
are not sure quite what the future holds. We ignore a lot of 
opportunities as a result, and frankly, we look at non-Ontario 
opportunities. If I have 50 clients in Washington DC, maybe I 
am going to open up an office there and hire 25 people 
there instead of hiring the people in Ontario to support 
those clients in Washington. That is actually what happens. 

There are other obvious examples of people closing 
plants here and moving to the US. We are not as obvious 
as that because we need the people we have. But in terms 
of expansion, why do I want to expand here when my 
costs are 50% higher and I have what appears to be an 
adversarial relationship with government, when I have 
other jurisdictions which are happy to have me and would 
love to see me hire people at lower rates? 

The result of that, paradoxically, is that the people you 
are trying to protect end up getting hurt because they are not 
getting hired or they are not able to be kept around in the 
company or they are not getting the raises they would like 
to have. The overall economy of the province suffers. The 
real estate industry—as it happens they are my clients— 
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suffers because there are fewer people around working 
and therefore there are less people renting, and therefor’ 
they do not have the revenue coming in. 
There are all these cumulative effects that go around it 

a circle. It is a kind of thing that does not last just a coupl, 
of years. What you do over the next couple of years witl 
respect to your employment law and how you affect busi’ 
ness is going to have ripple effects for well over 10 years 
It is going to be very problematic. aul 
I wrote a letter to the Premier a long while ago. Basi’ 
cally what I said was: I love the province; I would like ti 
be in business here; my friends are here; I am not movin; 
away so fast. But if you look at the impact on younge| 
people, people who are more mobile—just got married, ari, 
not married yet—what are they going to do in this kind 0. 
environment? It is already tough enough to operate her 
with the higher costs. Do not make it more difficult. 
You should be going in the other direction. You shoul. 

be looking at ways of making it easier to run a busines! 
here. All that is going to happen down the road is that w 
are going to end up with fewer jobs and a weaker econ: 
omy. Government has to set the tone. Because it is an NDE 
government, you have to be even more positive to busines:' 
than a Conservative or a Liberal government would. Som 
of you are Conservative or Liberal. I do not know who, s¢' 
I am talking broadly and generally. 
Okay, let me kind of close off, because I have beer! 
rambling a bit. The first thing you can do to help us and: 
therefore, I believe, help the province is to work with uy 
and appear to work with us, not against us. I do not fee’ 
that right now, and I would like to feel more positive abou’ 
government and how government is helping. I would love 
to see Ontario be a place where it is easier to make a buck’ 
not harder, so that I am encouraged and my associates an¢! 
other people I know in business are encouraged to make! 
things happen here and hire more people and grow. 
Put yourself in my position. If you had $100,000 ir) 
your hand, and you had a great idea for a business, which 
was not dependent on a particular jurisdiction, and you! 
were 22 or 23 or 30 years old, would you start a business: 
here today, or would you go to some place where youl. 
costs were lower, where your risks were a lot less? a 
| 
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probably heard the relative cost of severance in Ontario is 
two or three times higher than other provinces and many 
times higher than many of the States. I do not think }, 
would start a business here, and that really worries me, 
because it means the province that I live in and that I want tc 
Stay in has to get weaker because fewer people are going 
to want to operate here. | 

It was suggested that I talk for 15 minutes and leave 15’ 
minutes for any questions, so that is my talk. Any questions? | 


Mr Cleary: First of all, I would like to thank you for 
your presentation. I guess that we as politicians face some. 
of the questions you have presented to us, that it is a bac. 
place to do business and there are better opportunities other 
places and different legislation that may be coming out. ]| 
would hope that we can learn something from these hearings.| 
I think you would feel more comfortable if there were | 
more consultation prior to legislation being introduced: 
Am I correct on that? | 








Mr Diamond: Definitely. I would also be more com- 
ttable if we were spending more time on doing things to 
2Ip business be successful as opposed to doing things that 
| effect are going to make business less able to be suc- 
»ssful. That was the focus, I think. It is not totally wrong, 
2cause you need to focus on any problems that exist out 
ere, but it seems to be very one-sided right now. 
| Mr Cleary: We have heard from other groups that 
yme in here, too. They had suggested that if we would 
an more to consultation prior to the legislation, some of 
e horror stories might not even happen. 


' Mr Diamond: It would have been a lot better to have 
ill 70 end up the way it is now—there are still a few 
‘oblems with it, but it is not as damaging—than go 
tough the enormous dislocation that took place when 


yu released something that was inherently flawed. 


| Mr Cleary: I would hope that companies like yours, 
. 


| 


ith the success you have had in the few short years, if 
Su were thinking of doing things other places, in the 


ates or somewhere, would reconsider it. 


, Mr Diamond: I am not here threatening that I am 
ping to leave, because you cannot. The software company 
| people-related. You cannot leave. Without our people, 
'e are nothing. All I am suggesting is that the things that 
ake this province successful, and indirectly make my 
ympany successful—because we have in Ontario a client 
\se—for the most part are affected by what you do. I am 
yt here for my company as much as I am personally and 
It the other people whom I talk to who are in businesses 
fat are more directly impacted. 


| Mr Offer: I thank you for the submission. My ques- 
mm is really on the last response you gave to Mr Cleary. 
du said the bill is now better than when it was initially 
troduced. Then you go on to talk about the impact this 
pe of bill might have on companies, and you use direc- 
Ss as an example. Could you share with us what your 
action would be if the bill exempted the liability of direc- 
rs of small businesses? You spoke about the insurance 
emium, that you were paying $15,000. That is the cost of 
ping business. There are businesses that are much, much 
qaller than yours that will still have to pay, ostensibly, 
at same type of premium. 

Mr Diamond: Three quarters of them cannot get it at 
'. You have to be in reasonable financial shape to be able 
do that. 

20 

| Mr Offer: And that of course raises a whole series of 
jer problems for business. But what would your reaction 
if we said the principle of the bill is the protection of 
iges, vacation pay for employees when the business has 
ne bankrupt, but directors of small business should be 
empt from any personal liability. 

Mr Diamond: I would jump up and down with joy, 
t two reason. One is that it would solve a problem for 
y company personally and would allow me to have di- 
ctors who are more willing to serve. Second, it would 
nd a very strong signal that the government is aware and 
ncerned about small business and understands what the 





| JULY 1991 STANDING COMMITTEE ON RESOURCES DEVELOPMENT R-297 
rr 


issues are in running a small business. Probably the second 
is more important than the first, because for my company 
personally, we solved the problem: We have insurance. But 
the second is much more important. There is an attitude 
here that I am really looking for. That would send a very 
strong, positive message. 

Mr Offer: Thank you very much. No other questions. 


Mrs Witmer: Thank you very much. I very much ap- 
preciate your comments. I would certainly concur with 
you that the type of information you have presented is the 
type of information, unfortunately, that I hear at home 
from people in my own community who actually are en- 
couraging their young people, their sons and daughters, to 
look south of the border for opportunities if they are going 
to be successful. It is very frightening that some of our 
young people will indeed take that step. Did you have any 
trouble getting insurance? Did you look around? Was there 
much difference? 

Mr Diamond: Yes, we had trouble. I think we were 
kind of on a borderline. You have to be a very strong 
company financially, especially when you are small. We 
are actually sort of medium-sized now: $14 million. But if 
we were back in the $5-million to $10-million days and we 
were, especially during a recession, going through a period 
of difficulty, we would not have been able to get insurance. 
In fact, we applied a year earlier. We could not get insurance 
a year earlier. We had to have a successful year before we 
could get it. Most of the people I know of who are in any 
kind of difficulty and were worried because they might get 
hit with this enormous amount of liability could not get it 
by virtue of the fact that they were not in good shape. 

Mrs Witmer: So what are they going to be doing? 

Mr Diamond: They cannot do anything other than 
think about whether they want to stay in business. A lot of 
people are thinking about that now. It is a lot easier. The 
costs of being in business are so great in terms of risk and 
your time commitment and your family and all those types 
of things that you really wonder sometimes whether you 
are better off just selling out of whatever level you are at 
or just stop the whole thing, sell your real estate, which has 
a high value in Ontario, and go move somewhere else 
where you can buy a house for half the value, bank the rest 
and live on it; and I will go back to teaching. Do not think 
I have not thought about that. Everybody I know in busi- 
ness thinks about that during a recession. It is no fun being 
in business in a recession. Then government gets involved 
and makes it harder. I think they should be helping me, 
because they are my government. They are making it 
harder instead. Then you really wonder, if everybody is 
against me—if the economy is against me and my govern- 
ment is against me—then I guess maybe I am barking up 
the wrong tree. You know, I should not be paddling up- 
stream against the river for ever. Take it easy. Go down- 
stream for a while. 

Mrs Witmer: I guess what I hear you saying is that if 
this legislation is passed as it exists and directors are made 
liable, there are going to be companies that are unable to 
buy insurance. 

Mr Diamond: No, 100%. 
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Mrs Witmer: Obviously the only option will be to go 
out of business. 

Mr Diamond: What will happen is that there will be 
some insurance. First of all, you have unwittingly im- 
proved the shareholdings of the liability insurance indus- 
try, so if any of you have any friends in that business, they 
are doing very well now. For those who cannot get insur- 
ance, they are going to have to look very carefully. There 
are all sorts of assets being switched now from husbands 
to wives and wives to husbands and various protections 
taking place. The retroactivity of the original legislation— 
in fact, it is still there now—was grotesque, from my per- 
spective. It is the second time. The Family Law Reform 
Act was the first. I guess that was under the Liberal govern- 
ment, although I think it was begun by the Conservatives. 
So I cannot blame the NDP for introducing retroactivity 
into the process, but that is another problem, too. 

Businessmen do not understand the validity of retroac- 
tivity because we are never retroactive. We make a deal on 
a going-forward basis, and we stick to it. We never go back 
and change the rules in arrears. That is wrong. It is im- 
proper. You just do not do that kind of thing, yet it is being 
done to us. It does not make you feel very good. And yet, 
we are under your control. Government controls us; we do 
not control government. In theory, we can elect the gov- 
ernment; but in practice, I have a vote, and so what? 


Mr Huget: Thank you very much for the presentation 
and I wish you and your company well in the future. I have 
some questions of principle, if you will. What do you think 
about the principle of the payment of workers’ wages in 
terms of the situations we have been discussing on this 
bill, and bankruptcies? Should we pay those wages? 


Mr Diamond: I was wondering when somebody was 
going to ask me that. It is very hard to argue with the 
principle of paying wages that are due and payable. Of 
course I have to say yes to that. I could also say yes to a 
hundred other things that are wrong with our society. Peo- 
ple on welfare do not get enough money. Unemployment 
insurance is not enough for people to live on in Toronto. 
People go to the food banks and there is no food. I can 
make a list a mile long. 

The question is: How do you correct that? You correct 
it with a Band-Aid, which is forcing people to pay up their 
obligations, in theory, because that is what you may believe 
they are, and then cause business to weaken as a result. 
Then the problem gets worse, the province gets worse off. 
Or do you try to create a situation where there is enough 
money around that this type of thing is not going to happen? 
That is one answer. 

The other answer is that if it is deemed by government 
that this is effectively a social requirement, a social program, 
which is really what you are asking me, then, good, call it 
a social program and fund it out of the general social pro- 
gram revenues. But for God’s sake do not add more taxes. 
Take it from something else. You are going to have to tighten 
your belts a little bit if this is more important than something 
else, because we are already non-competitive as it is. 

You, unfortunately, have to make the decision whether 
this social program is more important than 15 others. I am 


not going to tell you it is that important. I was not elected) 
so I am not going to decide which one is the one yoy 
should fund. I am going to say that if you are going to func 
it, do not add more taxes to fund it, because we are alread) 


taxed to death and it is hard to deal with that. 


Mr Huget: The purpose of this bill is to make sur 
that workers who are owed money actually receive tha 
money. It is not anti-business. In fact, it is pro-worker in thi 
sense that people owed money should receive those money; 
as you, as a business, who are owed money likely deman 
payment from people who owe you money. I do not see i 
as a non-business bill. It is a protection of working people, 


Mr Diamond: The corporation owes the money. If | 
have decided to go into business as a partnership or a sol 
proprietor, then I owe the money. In this case I do not ow 
the money, my company owes the money and I only ow: 
30% of the company. I do not own 100%, as it happens. I. 
my assets happen to be more easily attached, I am going tc 
be the one who is going to be out the money even though ! 
only own 30%. I am not even sure the idea of piercing thr 
corporate veil and going after either shareholders or director’ 
is a very good idea if you want to compete with the rest of th 
world, because it does not happen in most other jurisdictions,’ 

Right or wrong, you have to deal with reality here) 
Reality says the rest of the world is operating a certain way. I 
Ontario is going to deviate from that in a significant way 
and we do not have some other assets to offer that are alo 
better, which we do not any more, then we are going ti 
lose out. You have to deal with that reality, right or wrong) 
Either call it a social program and fund it that way, or di 
not do it. If you are going to call it a social program thet) 
something else is going to suffer. 

I have learned one thing in business over the last eigh 
years, that you can cut and still survive, and I do not see anv 
cutting going on in the Ontario government whatsoever! 
That is perturbing because we cannot afford to live at thi| 
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level we are living. | 





Mr Huget: In general principle, though, if I under! 
stand you right, you would support the principle that work' 
ers should be paid the moneys they are owed? 


Mr Diamond: I cannot dispute that. 


Mr Huget: My final point: You mentioned you wert, 
considering looking at the environment to the south, ani! 
many businesses are considering looking to the US 0. 
somewhere else to locate their business. You cite as thi 
reason Bill 70, which means workers need to be paid wha) 
they are owed. 


Mr Diamond: I did not say that. 


Mr Huget: If, in fact, someone were to go to the U! 
as a more friendly climate, would that be so they couli 
avoid that obligation, or am I following you? Why woul, 
the US be more attractive? 


1730 | 


Mr Diamond: What I said was that when you run | 
business, the issue of starting a business, investing in | 
business, is a function of where you can generate th 
greatest return. That is a fact of life, right or wrong. If yo. 


want money to flow into Ontario, you want to have ai 


4 


) JULY 1991 
4 
vironment as positive for business as is possible relative to 
her environments. If in the United States they had Bill 70, 
jen we could have Bill 70 too. Forget about the United 
jates—the other provinces of Canada. If everybody had 
ie same thing, we could have it, but they do not. We were 
ping further. Therefore, all I am saying is that the people 
iho make decisions to put money into the province will be 
Iss likely to do so, and Bill 70 itself in its current form is 
yt going to be a significant factor one way or the other. 
ie attitude behind the former Bill 70 and the attitude 
thind a number of other things proposed for the future, 
lated to employment legislation, is extremely damaging 
| terms of the way the people view the province. That is 
nat I am saying. 

' Talso said I am not going to move my company because I 
‘nnot, and I am speaking more broadly for lots of other 
lople who you know and I know are thinking about it, 
:d some are in the process of doing it now. 

_ Mr Huget: Would I be safe in assuming you are prob- 
ly not pleased with the federal initiative, then, that covers 
tt of the same territory and involves a payroll tax? 

| Mr Diamond: I am not in favour of any additional 
<es, I would agree with that. But the federal government 
vat least pretending to cut costs. They are in fact cutting 
Sts. They are taking some steps to try and do that. I am 
it a Conservative, I am not anything, but that is the one 
3 difference I see between the two governments. 

Mr Klopp: You mentioned attitude, and I totally 
ree. I had friends in university saying they were going to 
ove to the States because we have all these taxes. That was 
‘ar years ago. I think I said, “We in the NDP government can 
rt working on these things,” and that was four years ago. 

| The federal government, this week again, is over bud- 
t by about $8 billion in its projections, yet the attitude 
» have is that the feds are cutting. In the paper, they have 
t cut. In fact, they are over budget again this last quarter. 
2 are only dealing with one Bill 70 here, sir, and there 
2 all the other issues of getting jobs in Ontario. This 
vernment is working at that and I appreciate your time 
‘come here to hear some points. 

| Mr Diamond: That was not a question, right? 

_Ms S. Murdock: No, he is renowned for this. 

‘Mr Klopp: I want to get the last word, right? 
‘Interjection: No, you are here to learn. 


The Vice-Chair: Thank you very much for your pre- 
itation. 
_Mr Diamond: Thank you for your time. 


RETAIL COUNCIL OF CANADA 


The Vice-Chair: The next presenter is the Retail 
yuncil of Canada, Mr Woolford. 

Mr Woolford: With your indulgence I have a couple 
prepared remarks. My submission is just being circu- 
ed now. I am sorry it did not get here sooner so that 
iny members would have had a chance to go through it 
advance. 

First of all I would like to express my thanks to the 
mmittee for the chance to present the views of retailers 
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on Bill 70. We recognize that your committee is working 
on a very tight schedule and we are particularly grateful 
we were able to shoehorn ourselves in. I know we gave 
your committee staff only very short notice. They were 
particularly kind in making a number of adjustments to 
accommodate my availability. Ms Manikel has been very 
helpful. You should be aware that your staff are doing a 
good job and I am very appreciative. 

I would like to open with a few remarks to introduce 
our organization and the retail trade generally, give you a 
sense of who we are and the interests we represent. The 
retail council is the national voice of the trade in Canada. 
Our members are representative of every sector of retailing 
and together account for about 65% of Canada’s retail 
store volume. We count within our membership large, me- 
dium and small retailers, corporate, franchise and indepen- 
dent stores. While the large corporate organizations 
account for the major share of the total sales made by 
council members it is the small, medium and independent. 
stores that constitute the great bulk of our 6,000 members. 
Our sister association, the Canadian Council of Grocery 
Distributors, counts within its membership all the major 
wholesale and retail food distributors. CCGD supports the 
views in this submission. 

I would like to provide you with a bit of information 
about the retail trade, because it will help to highlight the 
relevance of Bill 70 for my members. Retailing is a very 
competitive business. There is easy entry into the trade and 
as a result the trade is marked by a large number of small 
firms and small chains. Unfortunately, exit from the trade 
is also relatively easy, with the result that we see a high 
turnover of firms. Companies compete very vigorously on 
product selection, location, service and, above all, on price. 

Many of my members today face a new competitor: 
US retailers in the form of the cross-border shopping phe- 
nomenon. Retailing has always been a tough business to 
be in and succeed in, and all the signs are that this situation 
will continue or become even more challenging. 

I would like to turn now to the substance of the legislation 
and then conclude with some general remarks. The council 
and its members support the concept that firms which owe 
money to their employees have a legal and moral obligation 
to pay that money. This was one of the strongest observa- 
tions that came out when I was discussing the implications 
and the issues in Bill 70 with my members. I was struck by 
the strong sense around the table that this was a bottom 
line they adhered to very strongly: companies should be 
responsible for their debts. , 

Council believes the changes proposed by the Minister 
of Labour to the bill originally submitted represent a sub- 
stantial improvement in the legislation. We are relieved 
that after the expression of widespread concern, the gov- 
ernment did change a badly designed piece of legislation 
that would have had damaging consequences for many 
organizations. The proposals to exclude officers from per- 
sonal liability and to limit the liability of directors remove 
some of the most punitive aspects of the first version of the | 
legislation. We believe these changes reflect more closely 
the reality of the way business is administered today as well. 
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The retail council also welcomes the intention to har- 
monize the Ontario initiative with the proposed federal 
measures. I would simply note in passing that the confi- 
dence of Canadians in their governments is enhanced if 
those governments can arrive at those co-operative ar- 
rangements before they introduce their legislation rather 
than after. 

Having made those opening remarks, I note there are 
still some facets of the legislation that are of concern to my 
members. The closure or bankruptcy of an enterprise often 
gives rise to claims on the remaining assets in the firm 
from a wide range of people and companies: employees, 
customers, lenders, suppliers, the landlord and others. We 
believe it would be preferable to address the interests of 
the parties in an integrated way rather than in a piecemeal 
fashion. This would help to ensure the appearance and the 
reality of equitable treatment of creditors and would help 
to reduce the possibility that unintended side effects could 
affect some aspects of a firm’s operations. 

We are very concerned that the wage protection fund 
will become the justification for another payroll tax. Coun- 
cil would be strongly opposed to such a move. We believe 
payroll-based levies are a seriously flawed way to raise 
revenues. Because such a tax would be levied without re- 
gard to the ability to pay, this tax in fact could end up 
increasing the number of claimants on the fund as the 
burden of taxation drives more firms bankrupt. The addi- 
tional drain on the funds firms have for compensation 
would also mean that over time the tax would reduce the 
wages of employees. 

We believe the program proposed by the government 
to include compensation for termination and severance pay is 
overly generous. Our preference would have been to limit 
payments to individuals’ wages and vacation owing, in that 
these are funds taken directly from the employees’ pocket. 
We wonder whether it is appropriate public policy to com- 
pensate individuals for the second set of items, that is, 
termination and severance pay. Often there are other creditors 
of a firm who do not have access to this kind of govern- 
ment subsidy. As well, we are concerned, as much of busi- 
ness is, about the overall level of government spending. 

We note that in this connection, too, the government is 
contemplating additional changes to the Employment 
Standards Act which might have the effect of increasing 
the value of payments for severance pay, thereby increasing 
further the cost of the program to the public purse. 
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I would like to finish off by making-some general ob- 
servations about how this legislation fits into the broader 
agenda of issues we see facing Ontario and Canada. Perhaps 
I could start with the words of Valerie Sims, who is acting 
executive director of the Canadian Council on Social Devel- 
opment. She was commenting recently on a Statscan publi- 
cation reporting on the high portion of Canadians who 
collect unemployment insurance benefits. 

She said: “The problem is that the government has had 
to contribute more and more just to offset the poor perfor- 
mance of the economy. Employment has not kept up with 
the formation of new households in the last 10 years.” 


I think her words touch a key point. The Canadian, : 
I would suggest the Ontario, economies have been expe; 
encing a loss of competitiveness and as a result, Canadia) 
and Ontarians have lost job opportunities. ; 

Governments, yours and the federal government ay 
other provincial governments, have been under pressure! 
increase their contributions to individuals. This policy a 
proach is understandable, but I would suggest misguided, 

In the case of Ontario, our members are concerned th 
the provincial government appears to be focused more ( 
palliating the effects of an underperforming economy th 
on improving performance. If Ontarians are to contin 
earn a First World standard of living, the government mu 
ensure, as a matter of priority, that the policy environme 
supports a healthy and competitive private sector. We a | 
concerned that this is not the agenda of the Ontario go. 
ernment. | 

The only sure protection Ontario workers will have ‘ 
productive, needed jobs in firms that are vigorously cor! 
petitive and highly market-responsive. In an area of cros’ 
border shopping, this is as true for retailing as it is for ay! 
export-oriented sector. 

A policy approach that focuses on public measures » 
compensate for the impacts of an uncompetitive econdl 
also faces the natural restriction that governments hay 
only a limited capacity to compensate for broad econom! 
weakness. | 

Retail Council suggests that Ontario is at, if not b. 
yond, the point where governments can add to genet) 
welfare by focusing on the needs of those affected by po 
economic performance. This is especially the case if t) 
reasons for that underperformance are structural in natu 
rather than cyclical. 

As a final point, I would like to register our corice 
that it has been difficult to have meaningful consultatio: 
with the government on this issue. We were involved ear’ 
on in discussions with officials and were grateful for th’ 
chance. But when we tried to bring forward and have 
dialogue around some creative suggestions we thoug 
might work, we were advised the issue was already too f. 
advanced for the government to consider other approach 

The amount of public pressure that was required 
bring about changes that were so obviously needed is al, 
a worrisome signal about the willingness to listen. v 
hope this administration will show itself more open | 
other points of view in the future. ; 

Those are my opening remarks. I would be happy "I 
answer questions or discuss issues at your pleasure. i 


Mrs Witmer: Thank you very much for your prese 
tation. It was very well presented. Most of the informati! 


is here. i 

Getting back to Bill 70, you talked about the lack | 
consultation. Obviously it is your wish that the governme! 
involve itself in a more complete dialogue in the future a! 
that you have a chance to make a response. What is yor 
feeling about the maximum amount of $5,000, and also t 
ability to change that simply by regulation? 

Mr Woolford: I did not get a lot of clarity from 1! 
members on the maximum threshold. From the conver 
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yns I have had with officials, I think it will meet most of 
2 needs of. individuals, certainly for covering pay and 
cation pay that is owing. If the government chooses to 
(mpensate employees for that, then I think the threshold 
could be set at a level that would be appropriate to ensure 
lat those obligations can be met fairly. 

, What was the second part of the question? 


| Mrs Witmer: That change. 


| Mr Woolford: Oh, the ability to change. Frankly, I 
ink the business of the Legislature is sufficiently full at 
st times that bringing something back to the Legislature 
‘pretty demanding. I think governments need a certain 
— of freedom to govern, in all honesty. 


_Mrs Witmer: So you would support the cabinet making 
t decision. 


_Mr Woolford: I would hope they carry out some con- 


tations to make sure they have the amount right, that it 


ja burden that is supportable by the public purse and that 
imatches up with businesses’ and employees’ views of 
iat would be fair and appropriate. 


| Ms S. Murdock: Just a couple of points on your com- 
ents, and actually the two of them sort of go together. I 
ill paraphrase. You were talking about no additional tax 
d definitely not a payroll tax. That has been made quite 
var and I thank you for the clarity of your presentation. 

_ The next sentence was on no government spending, or 
At you would like governments to watch their expendi- 


res. You cannot have it both ways. 

| Then your next sentence, if I recall, was— 

| 5 ie: 

| Interjection. 

Ms S. Murdock: Yes, it is on page 5. 

| “We are concerned about the overall level of govern- 
ent expenditures and would have preferred to see outlays 
der this program constrained by limiting the base on which 
iyments could be made to wages and vacation pay.” 

| I presume that is to eliminate termination and severance. 


' Mr Woolford: Yes. 


_Ms S. Murdock: Okay. I guess we are coming from two 
ilosophically different ends, but I will try once more. 
When an employee works for any employer, part of the 
‘al they make—my base is that both the employer and the 
ytker have a vested interest in seeing that this business 
orks and becomes successful. It helps out at both ends so 
it neither is out to get the other or to damage, whichever 
d you are coming from. When they are working for the 
ployer, the Employment Standards Act legislates statu- 
'y rights in terms of termination, severance and so on. 
‘is is not something new we have dredged up and thrown 
and said, “Okay, now we’re going to give you some 
ditional benefits that you haven’t had before.” They 
e agreed to work for a period of time on the under- 
inding that at the end of a certain period, should the 
mpany ever close down or whatever may happen, they 
> going to have the guarantee of two weeks, four weeks, 
< weeks, whatever. I see it as wages. I do see it as some- 
ng that has been earned by the employees and is owed 
them whenever the company is no longer. 
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I would like your views on that because I really am 
having great difficulty in understanding all the presenta- 
tions that have been made by the employers’ side that are 
not seeing that perspective. 

Mr Woolford: Okay, I will try to answer it. I think the 
first and simplest point, if not necessarily the most important, 
is the concern about the level of expenditure the govern- 
ment thereby makes, the hit on the fisc, if you will. 

Second, we would not advocate a rolling back of the 
Employment Standards Act to remove from the employer 
the obligation to pay severance and termination pay. We 
are not here to argue that aspect of the legislation should 
be changed. In the event of the bankruptcy of the firm, 
what we are suggesting is that those aspects of the capital 
that an employee has invested in the job not be compen- 
sated by the government. I think it is based on a feeling 
that government is already being relatively generous to 
employees, in this situation, in a way that it is not being 
towards any other creditor of the firm. The individual who 
has made a down payment on a product loses that money, 
and that money is as important to the customer as it is to 
the employee. 


Ms S. Murdock: Would that customer not be able to 
file in the bankruptcy claim as listed? I do not know. 

Mr Woolford: Cannot that employee file in the bank- 
ruptcy? 

Ms S. Murdock: Where are they put? 

Mr Woolford: Where is the customer put? 

Ms S. Murdock: Is it at the same level? 


Mr Woolford: The problem is that you always have a 
crocodile of people who are lined up for the assets of a 
firm. Naturally there is a struggle to be higher in the line. 
Everybody cannot be first. 

Let’s face it, when a firm goes down there are losses 
and people are going to take losses. We think that, with the 
way the legislation has been changed now, you have cov- 
ered off the worst hit the employees take by paying back 
their vacation and pay owing to them. That is money out of 
pocket, if you will. 

We suggest that trying to compensate for the capital the 
employee has lost probably is taking it a little too far. 


1750 


Ms S. Murdock: Yes, I know, but I do not think we 
are ever going to agree on this. Thank you very much. I 
appreciate it. 


Mr Offer: Mr Woolford, thank you for your presenta- 
tion. Just to carry on with that same line of questioning, as 
we have proceeded, I think we recognize there are certain 
entitlements employees have under ESA: obviously 
wages, vacation pay, termination and in some cases sever- 
ance, and I hope we do not get bogged down into whether 
those moneys are in fact due and owing. I think we will all 
agree those moneys are payable to the person. 

This is the question I have. What we have to ask in 
principle is, who should pay? On the issue of severance 
and termination, in a case where a company has gone 
bankrupt, where severance and termination are payable, 
where there is no employer to pay, where there is probably 
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no director to pay, where there is no preference on that 
security scale that will receive money, is it then in princi- 
ple, or should it be, a debt paid by society to the worker? 
Are we talking about a social program or are we talking 
about a labour adjustment program? 

We cannot change the bankruptcy legislation. We may 
want to, but we cannot. In the end I think we have to ask, 
should the taxpayers of the province owe the debt, as legit- 
imate as it is, to the employee of a firm? If it comes out of 
the consolidated revenue fund, that is who it is. 


Mr Woolford: As I indicated earlier, certainly with 
respect to severance pay and termination pay, we feel the 
public purse should not cover off those debts of a firm. 
Those are debts of the firm, no question, but we suggest 
that it not extend that far. 

I guess we reluctantly acknowledge the validity of so- 
ciety picking up the debt owed for wages and vacation pay. 
We sincerely hope it will not happen and that firms will 
meet their obligations, but there are going to be circum- 
stances where they do not. Whether or not they are within 
the control of the owner is beside the point, in a sense. 
Those are debts that probably should be paid. 

There are a couple of other things, I guess. There is an 
extensive safety net in Canada for employees who lose 
their employment and are in need. As a result, I think you 
can argue that after we have met the immediate obligation 
of wages and vacation pay owing, if there is need on the 
part of the employee, there are other public policy instru- 
ments there to ensure that he or she is given the income 
needed to keep body and soul together, find another job 
and move back into the labour force. 

“We believe that going that extra step to recompense 
employees for the capital they have invested in the job is 
probably going further than is necessary, given the range of 
measures we have today and given the ability of governments 
to finance that kind of program. 


Mr Offer: If I might just ask one further question. It is 
an area I have been exploring today. In fairness, a number 
of people have spoken to us on the validity of the princi- 
ple. I think it is fair to say that in so far as wages and 
vacation pay are concerned, I cannot really recall anybody 
who speaks against that principle and that obligation. 

They also talk about maintaining a competitiveness in 
the province and the concern they have that the directors’ 
liability will impose, if not directly, certainly indirectly, a 
tax, be it through insurance, if available, or potentially 
through the loss of an expertise in a very real sense. So I 
ask you, in the area of small business, however we define 
that, what would your reaction be if the directors of small 
businesses were exempt from the personal liability aspects 
of this legislation? 


Mr Woolford: As a former civil servant, I shudder at 
the thought of the boundary problems. When you start 
talking about real money, it becomes extremely difficult to 
define boundaries. Trying to carve out a chunk of the busi- 
ness community and say, “Directors of this type of company 
should not pay those obligations, and others should,” I am not 
sure would be workable or terribly helpful. As well, either 
it is a principle or it is not. If directors are responsible, as 


they are under the corporations legislation in this proving 
then they are responsible. If they are not responsible, thi 
take it out of corpdrations legislation and make it clear, . 

I think that trying to make exemptions for small buy 
nesses would create a lot of problems in administration, ane 
am not sure it is worth that amount of effort to address th’ 
problem. The unfortunate reality, of course too, is that, 
tends to be small businesses, at least in the retail trad 
which have the greater trouble staying in business. So yc 
find the failures, particularly the failures where the own. 
has struggled against odds with that awful feeling in the 
of his or her stomach, to the point where he or she knoy, 
that the company is going down—that happens more offi 
in the retail trade and more often in smaller firms than) 
does in the larger firms, so that in a sense exempting smé 
businesses then exempts that sector of the economy whi« 


is most affected by default and bankruptcy. 


Mr Offer: I was probably not making myself clear. 
was not that we are exempting small business. Tt! 
workers’ entitlement would still remain. The only thir 
that would be exempt would be directors of small busine; 
from the enforceability aspect by the branch, but the worke 
would not be impacted. | 


Mr Woolford: Let me go back to the discussion th’ 
my members had on this, all of whom were employee 
none of whom was a director of a company. They felt vel 
strongly that this was a fair obligation on the director 
They were of the opinion that this was a fair obligation ¢ 
the directors of the company. I was surprised by that.) 
thought that business managers would be of the view th 
if we could avoid an obligation we would do so, but the 
were not. They were quite firm on that, that this was ¢ 
obligation of the company and if you were a director ¢ 
that company, you understood when you signed on that yc 
had that obligation, that there should be some commitment ) 
the organization you are advising, to the organization yc 
are providing leadership to. That is direct from my men 
bers, as well as the view of the Retail Council of Canada. 


The Vice-Chair: Our time has basically expired her 
Ms Murdock has one more question. We have two minute 
on the clock. Is everyone in agreement? It is all yours. 


Ms S. Murdock: This is just sort of a continuation ¢ 
Mr Offer’s first question. For instance, in my constituenc| 
I have a couple of small business people who have come 1 
me who, due to the recession and the hard times right nov 
are having difficulty paying back small business loans the. 
got from the government. I do not know the exact name 
of the programs, but there have been a number of pre 
grams funded by the provincial government over the year’ 
The Liberals and Conservatives started it a long time ago. 

I am just wondering, because Mr Offer has asked th’ 
question a number of times and every time I hear it I kee 
thinking, “I’ve got to remember to ask it’”—moneys thi 


the provincial government funds came out of the consol 


dated revenue fund and went to a particular ministry | 
support small businesses. In both instances I am thinking 0. 
the small businesses, although their period of time for not 
payment of interest and principal has now run out, al 
asking for extensions. Of course, given the times, I imagin. 
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je are probably going to go that route. But to me it is the 
ime thing. It is using this money out of the consolidated 
ivenue fund for a social or labour adjustment program, 
sing it to hold up small businesses in hard times. I was 
‘st wondering if I could hear your comments on that. 

| Mr Woolford: Where the government is a creditor 
ader a financing program, where it has acted as a lender, 
‘should make those decisions as a prudent lender would. 
/s a taxpayer, I hope governments would do that. That is, 
ley would assess the company, they would try and deter- 
jine if this company was going to make it, and if there 
’as a chance of getting that money back in the future, then 
jis sensible to agree to an interest holiday or a suspension 
( payment of principle and interest over a period of time 
lat the government and the company feel is appropriate to 
hlp the company through its troubles. 

_ Equally, if they think the company is going down, if 
jeir judgement as a lender is that the company is in finan- 
al trouble, then fiscal prudence demands that they act to 
i 
| 
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secure their assets. I do not think government should be 
soft-headed about things. I do not think those decisions 
Should be made on a social basis. You are not helping the 


. employees by propping up a company for another six 


months facing the almost certain likelihood that it is going 
to go down in the future. In a sense, that is a deception to 
employees. You are giving them hope— 

Ms S. Murdock: I was not thinking so much of the 
employees as of the owners. 


Mr Woolford: You are giving a deception to the owners 
as well. 


Ms S. Murdock: Yes, true. 

The Vice-Chair: Thank you for your presentation. 
Time has expired. Thank you again for coming before the 
committee. The committee now stands adjourned until 10 
o’clock tomorrow morning, at which time we will resume. 


The committee adjourned at 1803. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


Thursday 1 August 1991 


The committee met at 1012 in committee room 2. 


_ EMPLOYMENT STANDARDS AMENDMENT ACT 
(EMPLOYEE WAGE PROTECTION PROGRAM), 1991 
| LOI DE 1991 MODIFIANT LA LOI 
SUR LES NORMES D’EMPLOI 
(PROGRAMME DE PROTECTION 
DES SALAIRES DES EMPLOYES) 


_ Resuming consideration of Bill 70, An Act to amend 
ie Employment Standards Act to provide for an Em- 
loyee. Wage Protection Program and to make certain 
ther amendments. 

_ Reprise de l’étude du projet de loi 70, Loi portant mo- 
ification de la Loi sur les normes d’emploi par création 
*un Programme de protection des salaires des employés 
t par adoption de certaines autres modifications. 

| The Vice-Chair: I call today’s meeting to order. I 
elieve circulated this morning was a motion put forward 


| 


vat the committee pay the expenses of Ian Middleton, 


tesident of the student union of Lakehead University, to 
ttend the committee. 
_ Mr Klopp: Since we are dealing with this issue, I 
7ould like to move an amendment to add the name of Patti 
arsons to this motion. She was the young lady who came 
esterday morning, July 31, as a private citizen to talk 
bout what happened when she lost her job at Granny’s 
thicken Coop. As she pointed out, she is not too well-off 
ight now. Would that be okay at this time? 
The Vice-Chair: Okay, there has been an amendment 
) the motion put on the floor. Any discussion? I need to 
now who is going to move the first motion. 

Mr Offer: Has the first motion not been moved? 

The Vice-Chair: No. 


[ 
Mr Offer: Why do we not move the first motion, and 


len you can move an amendment to the motion? 

_ The Vice-Chair: Ms Murdock moves that the committee 
ay the expenses for Ian Middleton, president of the student 
nion of Lakehead University, to attend the committee 
leeting. 

_ Mr Klopp moves that the motion be amended by adding 
1e name of Patti Parsons. 

_ Mr Offer: Certainly we will be in support of the motion 
5 amended. I think this also brings to light the point our caucus 
1ade just before the hearings commenced of the necessity 
wr travel to meet with people across the province—not only 
lanagement, not only workers, but a variety of people. We 
and in support of this motion, but I think in a very real 
‘ay it says that this committee should have been travelling 
nd should have more extended hearings on a very impor- 
int bill which is viewed by both business and workers 
cross this province. We stand in support of the motion. 


Motion agreed to. 


CANADIAN FEDERATION 
OF INDEPENDENT BUSINESS 
- The Vice-Chair: Our first presenter for the day will be 
the Canadian Federation of Independent Business: Mr Gray 
and Ms Ganong. We are ready whenever you are. 


Ms Ganong: Thank you very much, Mr Chair. My 
name is Linda Ganong. I am the director of provincial 
affairs for Ontario of the Canadian Federation of Independent 
Business. This is Brien Gray, our senior vice-president for 
legislative affairs. 

I am not going to read our brief; I will just highlight 
some of the points of it. Just to tell you a little bit about our 
organization, we have been here on numerous occasions 
and seen some of you before. The CFIB is a non-partisan 
political action organization. We are not affiliated with any 
political party. We do not take any money from govern- 
ment or any political party. 

We represent about 88,000 independent, Canadian-owned 
and-operated, small and medium-sized businesses across 
Canada. About 40,000 of them are here in Ontario. Our 
members come from all sectors and all industries in the prov- 
ince. They pretty well represent the small business universe. 
We have about 15% or so in manufacturing and 12% in 
construction. If you look at the picture of small business and 
look at our membership, we are pretty representative. 

We also represent a variety of firm sizes. Size is not a 
criterion to be a member of the CFIB. Independent owner- 
ship means being privately and independently owned and 
operated, which means they tend to be small and medium- 
sized. We have very few large members. They are also a 
variety of ages. Our members tend to be a little older than 
the general Ontario population of small firms because we 
do not find them until they are established and have been 
running for a few years. 

The breakdown in terms of location in the province: 
about a third of them are in rural areas, about a third in 
smaller urban centres and another third in large metropolitan 
centres such as Toronto. So again they are pretty represen- 
tative of the entire Ontario business universe. It works out 
that about one out of every eight Ontario small firms is a 
CFIB member. Again, we are able to speak on behalf of 
the small firm community generally. 

With regard to the plight of unpaid workers, I do not 
think there is one member of ours who would not agree that it 
is just a tragedy if workers are left unpaid if their employer 
goes under. It is just a question of finding what the best 
solution is to make sure that those people get compensated. 

We have been lobbying for the past 12 to 15 years to 
have the federal government make changes to the Bank- 
ruptcy Act to allow unpaid workers to have a superpriority, 
so that they would get paid out of the assets of the bank- 
rupt estate first, ahead of the secured creditors and ahead 
of the banks. Needless to say, given the strength of the 
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secured creditor lobby, we have not been too successful 
with that, but we still feel that this is the best solution, that 
a priority should be given to the wages of workers. It 
would be a fair allocation of payment out of the bankrupt 
company’s assets and it would also mean that the cost 
would be borne by the people who have incurred the prob- 
lem, for whatever reason, rather than by the successful 
companies and the other taxpayers who now have to subsi- 
dize it. So any wage protection program is basically starting 
from a second-best position. The best solution would be the 
superpriority. 

Speaking about a couple of things the NDP government 
did right with regard to this wage protection program, the 
first was that it did not impose a payroll tax on the em- 
ployer community to pay for it. We cannot speak highly 
enough about the beneficial impact that this decision is 
going to have on small business. It was a very sensitive 
policy choice, and given the development in the federal 
arena, it is in very stark contrast to what Ottawa has de- 
cided to do, because Ottawa has gone the other way and it 
is creating painful hardship for small businesses. 

We have testified before as to the effect of payroll taxes 
on small businesses. They are much more burdensome on 
small businesses than large ones, because small businesses 
are labour-intensive. The costs of their labour are a much 
bigger proportion of their costs. Any tax on payroll is a tax 
on labour is a tax on jobs. The other thing is that payroll 
taxes are profit-insensitive. In times like these, recession- 
ary times when the companies are not making money but 
— still have to pay out on a payroll tax, it hurts a lot on the 
bottom line. 
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So the government stuck to the principles that were 
voiced quite admirably by Mr Rae when he was opposition 
leader and he was faced with the employer health tax that 
was being imposed on the small business sector. He basi- 
cally opposed that and said that a payroll tax is a tax on 
small business and a tax on jobs. We are really glad to see 
the government sticking to its principles there and not 
going the route of a payroll tax, and we completely support 
you in that. 

The second action that the government took that has 
helped is the retreat from the original proposal to increase 
the liability on directors and officers. The fallout from that 
on the small business community would have been tre- 
mendous, and the fact that the government listened and 
backed off—again, we commend you for that. 

That still leaves a number of outstanding problems 
with the bill that we want to draw to your attention today. 
The first one is just the overall extent of the coverage, the 
fact that this bill, in contrast to the federal proposals, goes 
beyond assisting workers whose employers have gone 
under through a bankruptcy or insolvency—basically a 
“gone out of business” situation—and also covers workers 
who are in still-solvent, still-operating companies who for 
some reason or another have missed a payroll. 

Basically, in a program like this, which is sort of an 
extreme situation, we think that to crank up the machinery 
of government for any number of reasons for which a 
solvent operating company should miss a payroll is really 


overkill and does not really accomplish the objective tha 
this program should be accomplishing. The fact that there is ; 
payout coming from a fund may also cause the creditors 0 
that company to get overexcited and push the panic button) 
Knowing that workers have got the payout from the pro’ 
gram may make everybody really nervous and they migh 
put in a receiver or start pulling the plug when it is no 
really necessary. There could be a number of reasons wh 
a payroll might be missed. Sometimes it is just a question 0 
cash flow. The employees just need to hold on for anothe 
couple of weeks until a major payment comes in from ; 
customer. So using it for solvent companies is, we think 
unnecessary and unwarranted and not going to really fur 
ther the purposes of the bill. 

There is also the extent of compensation, and there ari, 
two aspects of that. One is the ceiling itself and the otheri) 
the compensation package. We understand from official, 
in the Ministry of Labour that average claims are vanaf 
around $2,500 to $3,000. That makes us question, wir 
have a $5,000 ceiling? If that is what the average claim is 
why not set the ceiling around the nature of the averagy 
claim, $3,000 or $3,500? It just fits a little better with wha 
is going on. Why start off with a $5,000 ceiling? 

Also in terms of the package itself, it is a huge ste 
forward from the current situation, where workers basicall 
get $500 and that is it, to give them guaranteed coverage fo! 
their wages and vacation pay owing. Then to annex a laye’ 
of termination pay and severance pay coverage can just— 
given that we are running a deficit in this province and wi| 
have to really watch what we are doing, it just seems again t 
be unnecessary right now. What we would propose is tha) 
the legislation include a sunset provision so that the entiri 
package could be reviewed in, say, three years. If a lowe; 
ceiling of $3,000 to $3,500 and a compensation package 0. 
simply wages and vacation pay are not proving to do justice’ 
then the whole thing can be reviewed in three years ani 
revised. | 

There are some problems looming on the horizon wit!| 
regard to harmonizing this particular bill with the federal bil) 
We know that there are discussions ongoing right now a’ 
both the political and the bureaucratic levels to try to worl 
those out. Again we just want to alert you to a couple 0’ 
the areas to which attention really needs to be paid. | 

One is to look at how the $5,000 Ontario ceiling, 0' 
whatever the Ontario ceiling is, and the $2,000 proposei’ 
federal ceiling work together. We have been told by senio’ 
bureaucrats in our Ministry of Labour here that the prov! 
ince will not pay out an additional $5,000 on top of th’ 
$2,000 federal payment. The Minister of Labour con. 



















mates committee. However, we heard very recently fron) 
federal officials that they are not clear this is the cast) 
They did not understand from their discussions with th’ 
provincial officials that it was not going to be an add-or) 
We would like to get that cleared up. The small busines: 
community really needs absolute, unequivocal, public con) 
firmation by the minister, at the earliest possible momen’) 
as to the fact that the programs are going to be folded i 
together and not cumulative. Soon, please. Let’s not let thil 
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onfusion go on. It may just be because the federal officials 
ave not understood, but whatever, it needs to be cleared up. 
The other possible area for problems is meshing the two 
elivery mechanisms in the most cost-effective way. I know 
i cussions are continuing and the federal government is 
Iso speaking to Manitoba and Quebec about this. It looks 
$ though what the province is putting forward is sort of a 
ne-stop shopping location, where all the workers would 
ome in through the employment standards branch and 
jen the employment standards branch would verify the 
laims and bill the federal government for its share. That is 
‘very appealing concept in terms of simplicity and the fact 
tat workers know just where to go. 
_ The one caution we raise about it is, how much is it 
ing to swell the payroll of the Ministry of Labour? How 
any more people need to be added on and is it going to 
e cost-effective? We understand, and we are a bit appalled 
: hearing, that the Ministry of Labour is contemplating 
dding another 131 staff to the employment standards 
ranch for the wage protection program, and 57 of them 
‘ould solely be doing this intake verification work. One of 
te reasons the federal government said it liked this idea was, 
ad it was looking at Manitoba in particular, that there was 
‘core there of already trained, experienced employment 
‘andards branch people who have been running the Mani- 
‘ba program for a number of years. But if we are looking at 
king on another 57 inexperienced, unknown people, there 
*e going to be mistakes, there are going to be problems. Is 
iteally going to be the most cost-beneficial way to do it? 
7e want to alert you to that problem. 
| We are quite concerned about the fact that the bill con- 
mplates using the regulatory authority for any subse- 
uent increases to the program ceiling, for any additional 
omponents to the compensation package. In a bill like 
tis, which is coming out of the consolidated general reve- 
ae, the taxpayer and the public really deserve the full 
scountability of the Legislature. We think that is a misuse 
f regulatory authority. It should be an amendment to the 
ill and it should be subject to full legislative debate. It 
1ould not be sneaked off through a regulation when we 
ie talking about a substantial component of the bill. 
In terms of directors’ liability, we just want to reiterate 
at those initial decisions that were taken on extended 
ability did seriously damage business confidence and 
ust. It sent out a signal to the business community that 
as not a good one, especially considering the current 
onomic climate. That damage is not undone right now. It 
(great that the government has moved back, but the damage 
as done. It is really to highlight some of the dangers of 
ying to get things done quickly. There is a lot of pressure 
1. government to move quickly, and we understand that, 
it you are not going to hear that kind of pressure from us. 
’e are definitely going to.be advocating, “Take your time, 
) the work, do the research, do the consultation, get the 
2st possible advice before you move”, because it does 
luse damage to small business confidence when govern- 
ents move precipitously and send out the wrong signals. 
_ The fact that the liability provisions have been revised 
great, but there are still these new procedural changes 
at go along with the fact that they are now in this bill. 
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The fact is that collection proceedings for unpaid wages can 
be instituted against directors under the new provisions of 
this bill, under the employment standards branch, before 
the employer is found to be completely unable to pay, 
whereas under the Business Corporations Act, generally 
they do not move that precipitously. They do not have this 
new, administrative way of proceeding. 

We would like to see an amendment that provides that 
the directors’ liability would not be triggered until the debt is 
found to be uncollectable from the employer. Again, it will 
just save a lot of expense, cost, problems for directors, and 
remove part of the disincentive for being a director that these 
new onerous provisions are doing. That is what I really want 
to focus on right now with regard to directors’ liability. 
1030 . 

It still is a disincentive to be a director because of this 
new burden. It is a particular problem for small firms. 
Small firms are often criticized for lacking management 
expertise. You hear it from the banks, you sometimes hear 
it from governments. Even the Ministry of Industry, Trade 
and Technology talks a lot about, “Small firms just don’t 
have the management expertise and that’s why there are 
problems.” One of the ways they can get that management 
expertise is to bring outside advisers on to their boards of 
directors. They can bring on lawyers, accountants, other 
business advisers, other retired business people who have 
experience in their particular field, have them sit on the 
board and contribute to the management of the company in 
that way. 

If you set up a program that acts as a disincentive for 
people, because they are worried about their own personal 
liability, the last place they are going to want to go is to a 
small firm which is, by definition, a more risky place any- 
way. It is a more risky, precarious enterprise by virtue of 
the fact that it is small, and sometimes new. The kind of 
disincentive directors’ liability creates is going to be felt 
more strongly by the small firms which are most in need 
of that management expertise. That is part of the impact of 
having directors’ liability. It is going to have a heavier 
impact on the small firms and deprive them of the manage- 
ment expertise they really need to make it. 

The government points to, and I actually did not see 
this in the bill and I do not even know if it is still being 
considered, but initially there was talk about a three-month 
proclamation gap. The provisions for directors’ liability 
would be held off. They would not be proclaimed in force 
for three months after the rest of the bill was proclaimed, 
in order that businesses could put in place directors’ liabil- 
ity insurance. Especially from a small firm’s perspective, 
what that does is there are a lot of assumptions going on 
there on the part of the government about how available 
and affordable directors’ liability insurance really is and 
how sophisticated small firms are in going about getting it. 
We would like to blow that up, right here and now. 

The first presumption seems to be that there is existing 
directors’ liability insurance out there and it is adequate to 
cover this new risk. That is not clear cut, that is not black 
and white. Directors’ liability insurance is a malpractice 
type of insurance and it was meant to cover “wrongful” 
acts. It is unclear whether the particular policy wording 
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that now exists in some policies would be apt to cover 
directors’ payouts to employees or to the compensation 
program. It is going to take a legal review. ; 

Companies are going to have to look at their own poli- 
cies, probably with their legal counsel, and make sure the 
wording is apt. Some of it will be, but some of it might not 
be. In any case, you cannot be sure. You are going to have 
to undertake a review of it. That gets into that kind of 
expense, and also the ignorance factor of whether compa- 
nies are going to be aware they are going to need to do 
that. Otherwise, they could think they are covered and not 
be. Some insurance companies have actually indicated that 
their traditional directors’ liability insurance policy is not 
indeed apt to cover this new risk and that they are going to 
have to either revise their policies or people are going to 
have to get different kinds of coverage. What is out there 
might not be enough, as it stands. 

The second presumption, that three months is enough 
time to put insurance coverage in place, ignores the under- 
writing practices for this particular kind of insurance. This 
is not standard, easy-assessment insurance. It really re- 
quires an individual assessment of risk. Every single com- 
pany needs to be looked at individually. There are not any 
book rates for this. It is really based on the size of the 
company, the range and scope of its business and the over- 
all financial health of the company. It takes an individual 
risk assessment. 

There are some fairly extensive underwriting require- 
ments. There is a detailed application form that a firm needs 
to fill in. It usually needs to submit copies of its bylaws, it 
needs to submit financial statements, sometimes a track 
record of financial statements for the past four or five 
years, and then the underwriters themselves have to look at 
all that material and make an assessment. 


The Vice-Chair: I just want to let you know that you are 
about 20 minutes into it. We have allowed one half-hour. 


Ms Ganong: I am sorry. I am nearly done. This is sort 
of the meat of it, just the tricky parts of it. Because it takes an 
individual assessment of risk, oftentimes the underwriting 
function is centralized at head office. So you are going to get 
a bottleneck there too, with all of the applications flowing 
into the most skilled underwriters. It is going to take time 
for them to do it. Three months just might not be enough. 
It is-too tricky. It is not like, “Oh, here’s the application. 
Let’s just stamp it and send it on.” 

Also, for new companies some insurance companies 
may require audited financial statements. Small firms do 
not generally have auditors. They cannot afford them. It is 
not usually necessary. They are privately owned. But for 
this kind of insurance, the insurance companies may want 
audited financial statements, so then they will have to go 
through the whole business of getting an auditor and going 
through the audit and the time it takes to do that and the 
expense it takes to do that, just to get this insurance coverage. 
It could be quite a nightmare. 

Once you go through all those hoops, you have to look at 
whether you can afford it. Can you afford the cost of the audit? 
Can you afford the cost of just legal counsel reviewing what- 
ever you have, if you have anything? Can you afford the 


| 
premium? The current premium right now runs around a! 
minimum $2,000 a year, and that is not taking into account; 
the extra risk. That is anybody’s guess too. There is not a! 
lot of competition in this market. | 
Finally, even if you can get through all that, the insurance’ 
company could turn you down. The insurance company| 
could decide, “Too big a risk and we’re not going to cover: 
you.” The companies that are most in need of coverage) 
will be the ones that will probably be least likely to get it, 
because they will be the ones that are brand-new, with no/ 
track record or financial statements. They may be strug-) 
gling right now trying to readjust to the economy and to the 
structural changes that are going on and trying to see their! 
way through, but because they are shaky, “Too big a risk.” 
Maybe they have not made a profit yet. Those are the| 
problematic ones and those are the ones that are creating the, 
jobs right now. It is those brand-new, get-off-the-ground | 
starts that are the job creators, and you could be setting’ 
them up for a real fall. 
I will leave time for questions. Our recommendations , 
are all listed at the back of our brief in a really easy-to-see, 
format, so I will not bother reading them. Thank you very, 
much for your patience. I am sorry I took so long. 
The Vice-Chair: We will start the questions, Ms) 
Murdock, with your caucus. 
Ms S. Murdock: Just to allay some of your concerns, 
I know that when the deputy and the minister came on)! 
Monday, the negotiations with the federal government; 
were occurring, have been going on for quite a while. In’ 
fact, we have a meeting with our federal counterparts on. 
Wednesday of next week to continue discussions on this.) 
Yes, it is not $5,000 plus $2,000. The federal side may not, 
know it, but we will make it clear to them, I am sure. 
Our hope is that we would be able to work out one-: 
stop shopping, as you had suggested, at the provincial| 
level and then the province would go and get the $2,000 in, 
bankruptcy situations or insolvency cases from the federal | 
side and have it refunded back into the consolidated revenue, 
fund, so that the worker or the applicant would not be out’ 
waiting for two different agencies to be making decisions.; 
I think that answers one of your concerns. 


Ms Ganong: Could the minister make that clear? 
Could the minister make some kind of public statement? _, 
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Ms S. Murdock: It has not been decided yet, but that. 
is what are negotiating for and that is what we want, that) 
there be one area of application. i 


Ms Ganong: And that it not be cumulative, that the: 
provincial ceiling be the ceiling? | 
Ms S. Murdock: No, there will not be a double pay-. 


ment. 
Ms Ganong: Right. That is what needs to be clarified | 


Ms S. Murdock: No, that just does not make sense. 
anyway. { 
Ms Ganong: We agree. It just needs to be said. 
Ms S. Murdock: I know some people think we do not 
think, but we do. | 
Rather than questions, because this is extremely well 
done and I have to compliment you on your presentation,’ 


i 
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th regard to the concern you expressed for workers ap- 
ying to the fund—I cannot remember; it was right at the 
ginning of your presentation—the employment stan- 
tds officer would determine whether or not wages were 
arranted. If it was just a case of a solvent employer who 
‘d the funds but for some reason was unable to meet 
yroll that week, that case would not, as it does not now 
ithe same situation—these are amendments to the exist- 
x Employment Standards Act. So it would work now 
at if it was just that kind of case, then there would not be 
ges owed. There would still be that employment stan- 
rds officer intervention to determine whether the case 
‘1 warrant going into the fund or not. 


Ms Ganong: It is just that the provision for the fund 
les allow that if the employer is solvent but for some 


ison the worker has not received wages, the worker can 


ll make a claim on the fund. 


Ms S. Murdock: The worker could make the claim 
the fund, but if the employment standards officer deter- 
ines that it is just a matter of a minor delay or that he can 
t it from the employer—the primary payer is the em- 
yer, even before the fund, so you go to the employer 
st. That is who owes the money; that is who should be 
‘ying it. 

Ms Ganong: That is great. We would just like to see 
at provision taken out of what is being paid out of the 
‘ad and that the fund is left to cover the cases of real 
tdship, the insolvencies and bankruptcies. 


_Mr Gray: Could I just add a point here? If you were 
‘ask most businesses and small businesses out there 
iether they felt that agencies of the government were 
malty imposers or rehabilitation experts, they would 
obably say penalty imposers. My appeal to you is that 
th regard to the labour standards and employment stan- 
tds administration and enforcement and that kind of 
ng, you really impose on those people a mindset of, 
Ve’re trying to save this firm; we’re trying to keep jobs; 
re trying to see that wages get paid on an ongoing 
sis,” and not focus unduly on the penalty side. 
40 

Mr Offer: I recognize there is not a great deal of time 
naining, and you have covered many subjects for which 
2re are a number of questions. Unfortunately, I have to 
nit to one area. We have heard concern about this whole 
estion of directors’ liability, especially in terms of its 
(pact on small business. We all know that small business 
a major creator of new jobs. 
Under this bill there are enforcement procedures at- 
hed to directors of all companies. What would your 
action be if the bill were amended so that directors of 
iall business, however that would be defined, would be 
empt from the enforcement provisions of the bill? In 
ner words, the personal liability they face now under the 
isiness Corporations Act and the Employment Standards 
>t would remain basically unchanged, therefore relieving 
2m of the necessity, for instance, of obtaining insurance, 
that is even possible, and all of those things. 
Mr Gray: It is a novel concept. I do not think small 
siness is saying it does not have any obligations. They 
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do recognize they have obligations as employers and as, if 
you will, trustees of the workplace. I think the issue here is 
that as long as the obligations and the duties are appropriate, 
in other words, if the obligations are appropriate to the nature 
of the firm, its resources, its sophistication and so on, it can 
cope with that. 

What we are bringing to the table is that it may well be 
that there is not in place a regime that can handle what you 
are trying to achieve with this bill. What may be perfectly 
all right for a major corporation in terms of its obligations 
is simply inappropriate for a small firm. They do not have 
the financial or human resources or the advice to be able to 
respond. I cannot take an absolute position on this simply 
because we have not asked our members about it and we 
really do a democratic process. 

I do not think they are asking to be totally absolved from 
obligation, but I think they are asking to have some sensitiv- 
ity as to the differential impacts these kinds of obligations can 
have on different-sized firms. — 


Mr Offer: How would that be addressed, though? 


Mr Gray: You need not necessarily go as far as we 
are trying to go with this legislation. You deal with the bad 
actors on a bad-actor-by-bad-actor basis. I think you can do it 
that way, rather than having to do a broad-brush and touch 
everybody in the economy. One of the reasons we say 
superpriority is a preferable route is that you touch those 
firms that really are the ones causing the difficulty. But 
when you go into broad plans—for example, at the federal 
level, tax everybody because they assume you are going to 
fail or assume you are going to mistreat your employees— 
to me, that is coming from the wrong premise. You have to 
come from the premise that this will be an exceptional 
thing and let’s deal with the exception, rather than having a 
broad brush and do everybody in. 

Too often we come at legislation in this country from the 
point of view that we have to deal with every eventuality 
that might happen out there, even though the vast majority 
of firms or people do not get caught in these situations. 


Mrs Witmer: I realize we are running short of time. 
Actually, my question related to Mr Offer’s. I have been 
concerned about the availability of this insurance. We have 
done quite a bit of investigation. In fact, we heard from a 
gentleman yesterday who finally got liability insurance for 
his company this year but could not get it last year, and he has 
numerous business colleagues who are unable to obtain 
insurance. Have you done a study of your members to 
determine who has this insurance, who has tried to get it 
and cannot? Do you have any of those data? 


Ms Ganong: No, we do not have those data. We have 
talked to those of our members who are in the insurance 
brokerage industry—we have a number of them—just to 
get a feel of what the environment is out there, what the 
problems are. 

One of the problems is that there are basically only 
about six insurance companies that do provide this to the 
for-profit sector, so there is not a lot of competition. Insur- 
ance companies are in the business of risk assessment, and 
if something looks too risky for them, they do not want to 
cover it. That is their business; you cannot really fault 
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them for that. Unfortunately, the smaller businesses are the 
riskier ones. They have just started up and cannot say, 
“Here’s five years of our financial statements where we’ve 
been making a profit every year.” That is very rare for a 
small business anyway. For the first few years they are not 
going to be making a profit, so they are the ones that are 
going to get cut in the squeeze. 


Mrs Witmer: I think you have raised a very important 
point, and we have heard it from people. No one is going 
to create a business and create new jobs in this province if 
they cannot get the insurance. 


Ms Ganong: It is going to make it more difficult for 
them to get directors to serve on the boards if the directors 
feel they cannot be covered. That is a commonsense decision. 
You can understand that. If indeed the extra management 
expertise is sometimes what makes the difference in a 
small business succeeding and it is deprived of that, what 
have we done? Have we helped our economy? It is a tragedy 
when workers lose their jobs, and you want to make sure 
they do get paid their wages, but you also want to make 
sure they have another job to go to. 


Mrs Witmer: And I guess that is the key. 


The Vice-Chair: I am going to have to cut in here. I 
hate to be the ogre, but that is part of my job. Thank you very 
much for your presentation. In particular, I found your detail 
on the directors’ liability quite interesting. You seem to have 
gone into more detail than a lot of presenters. Thank you 
very much for that. 
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CANADIAN BANKERS ASSOCIATION 


The Vice-Chair: Could the Canadian Bankers Associ- 
ation please come forward for its presentation. Welcome to 
the hearings this morning. 


Ms Cannon: I would like to apologize in advance. I 
have come down with some sort of sore throat, so I am not 
in my best voice today. 

I am Louise Cannon. I am a senior vice-president for 
the Bank of Nova Scotia in the area of commercial lend- 
ing, and I also serve as chairman of the CBA task force on 
bankruptcy reform and issues involving creditors’ rights. 
Accompanying me today is Mr Bill Randle, who is a se- 
nior member of the CBA’s legal staff. On behalf of myself, 
Mr Randle and the CBA, I would like to thank the com- 
mittee for this opportunity to appear. 

I know all of you have received the brief we wrote in 
May on the basis of the consultations we had with the 
Ministry of Labour, two of them at that time, as well as the 
original bill. I might add that we found those consultations 
to be very worth while. 

Since that time, of course, we have seen the minister’s 
announcement of June 5 that there would be significant 
amendments, and in the last couple of days we have seen 
the amendments which were tabled. While we have not had 
an opportunity to have a lengthy study of these amendments, 
we are pleased to see that a number of the issues which we 
raised previously in our brief appear to have been dealt 
with and some of our concerns have been allayed. 


We had been particularly concerned with the inclusig: 
of officers as persons liable to pay and the expanded liability 
to-pay provisions imposed on directors. As creditors, bank 
were particularly concerned that bank officers, their agen’ 
and receivers might be construed to be officers and thy 
become liable to pay. . 

It was our firm position on the original bill that th 
expanded liability of officers and directors would have | 
dramatically negative effect on the competitive position ¢ 
Ontario industry. Consequently, we are pleased to see thi 
the officers’ liability has been deleted; that the directors 
liability has been cut back and no longer covers terminatio 
and severance pay; that the director’s liability will be fc 
unpaid wages coming due during the tenure of his directo: 
ship as opposed to one year after the fact; and that there hav, 
been a number of other technical amendments made, fc. 
example, directors being able to seek contribution from othe 
directors for amounts for which they are found liable. | 

Therefore, to begin with, as an industry we can say the 
the provisions which most directly impacted banks ad 
versely have been amended in a manner which resolve. 
most of our concerns. However, there are a number C 
other areas where we still have broad general concerns a 
they impact business because, as you can appreciate, fror 
an indirect point of view, how fare our customers, fare us. 

The areas I would like to speak on now are basicall, 
federal-provincial harmonization, scope of coverage ani 
the related issue of amendment by regulation rather tha: 
legislation, retroactivity, and then perhaps a few mino 
technical points at the end of my presentation. I know yo. 
have read our brief, but I would urge you to re-read ou 
brief, because I think we do cover many areas in grea 
depth and with clarity and it will be beneficial to the mem) 
bers of this committee. | 

Dealing first with federal-provincial harmonization, a: 
you will know from our brief, the CBA has consistentl 
supported the concept of protecting wages of employees 
However, we have always held the firm position that th 
protection of employee wages should be provided by » 
federal program through amendments to the Bankruptc’ 
Act, as we have always believed that the federal fund is th: 
best means of uniformly protecting the wages of employ 
ees throughout Canada. 

As we understood it, part of the rationale for Bill I) 
was a perceived slowness on the part of the federal govern 
ment to introduce the long-awaited federal legislation 
However, the federal government has now announced Bil 
C-22 and made it clear that its intention is to have a wagi 
protection plan in place by January 1, 1992. To our mind, thi. 
goes a long way to obviating the need for a provincial plan. 

We are concerned that the establishment of an Ontariv 
plan may in fact lead other provinces to establish similal 
but probably not identical, programs. There are some pro. 
grams in place, for example, in Manitoba. Banks, as insti. 
tutions with a presence in every province, are ver! 
conscious of the increased administrative costs and th 
burdens that are created by the absence of legislative har’ 
mony across Canada. | 

Therefore, we suggest that only a federal program ca) 


ensure uniformity of wage protection. Moreover, to thi 
( 
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xtent that wage protection programs do vary from prov- 
a to province, it seems to me that this will inevitably 
Mmpact on the competitive position of regionally located 
4dustries, particularly those in labour-intensive sectors. 

|» For example, we note in even the revised bill that the 
irectors’ liability is different for directors of firms incor- 
orated in Ontario versus firms incorporated in other juris- 
‘ictions. We are concerned that Ontario and other 
‘tovinces may find it difficult to attract or maintain business. 

We are also very much concerned about the possibility 
f double-dipping by company employees if we have both 
rovincial and federal programs. We are aware that Bill 70, 
ection 40q, contemplates and provides for efforts to har- 
ronize with the federal government. For that matter, Bill 
1-22 under paragraph 18 of the proposed Wage Claim 
ayment Act provides for efforts to harmonize with the 
tovinces. 

_ This is not to say that such harmony has actually been 
egotiated, thought through and is in place. There are 
‘umerous differences between Bill C-22 and Bill 70 with 
gard to scope of coverage, means of funding and the 
iechanics of payment. There is no clear guide as to which 
lan pays first. 

We can easily see a situation where unpaid wages, in 
je narrow sense of wages, will be paid under the federal 
‘overnment proposal, and then employees will claim sev- 
tance and termination under the provincial plan because 
ese amounts are not covered under the federal plan. As a 
omment, because directors will not be liable for the sev- 
tance and termination, the province will be in a position 
f paying out vast sums of money with no recourse to 
nybody. Our view is that the plan is going to be quite 
xpensive for the provincial government. 

Ideally we would like to see the provincial government 
rithdraw Bill 70, but if this is not to be, we would urge the 
tovincial government not to bring Bill 70 into force until 
te means of legislative harmony have really been thought 
arough and negotiated and are clear and have been open 
) public scrutiny so that the problems or pitfalls can be 
ddressed by interested parties such as creditors, receivers 
nd small business. 

' Through our discussions with the federal government 
n Bill C-22 we are aware that there is dialogue between 
‘our two governments at this moment, but the fact is that 
his harmony is not yet in place, not clearly thought 
arough, and we urge you not to introduce the bill until 
nese matters are covered. 

The next thing I would like to address is scope of 
overage. Under the employee wage protection program, 
ection 40b, wages are defined as “regular wages, over- 
ime wages, vacation pay, holiday pay, termination pay and 
everance pay,” and, as I will get to later, such other 
mounts as are prescribed. In our view, the coverage of 
hese wages by the employee wage protection program is 
nappropriate, fundamentally flawed and will be unneces- 
arily expensive. Wage earner protection for employees, to 
’ur minds, should be restricted to regular wages, overtime 
vages and vacation pay. We are opposed to the proposed 
‘overage which would cover termination pay and sever- 
Nce pay. 





It seems to us that the fundamental rationale for any 
wage protection program is to give employees protection 
for their immediate needs, and protection of regular wages, 
overtime wages and vacation pay is consistent with this 
rationale. However, it seems to us that the inclusion of 
termination pay and severance pay means that the program is 
going to be covering amounts that are not actually earned, 
and it will significantly increase the size of claims on the 
program, particularly if you do not have this federal-pro- 
vincial harmony in place as I have mentioned. 

In general, termination pay, when it is paid by a solvent 
firm, is given in lieu of notice. It is intended to compensate 
the employee for the delay in finding a new job. Severance 
pay operates as a recognition for past service. Both sever- 
ance and termination pay are payable to an employee when 
that employee is released by the company pursuant to a 
decision to terminate his services. When a company be- 
comes insolvent, decisions go by the board. There is no 
deliberate decision on the part of the company to release 
any of its employees. 

Therefore, we do not think this fundamental rationale 
for severance and termination pay applies in an insolvency. 
A number of people lose. Every stakeholder loses when a 
firm becomes insolvent: the shareholders will lose their 
capital; creditors often lose their funds which have been 
lent; the customers of the company may lose because con- 
tracts do not get fulfilled, and the suppliers of the company 
lose because trade does not get paid. It seems to us that 
employees are simply another stakeholder in the success of 
the firm, and that they should be made essentially fully 
immune to the effects of failure is inappropriate. 

That leads me to amendment by regulation. We are 
opposed to a number of the provisions in Bill 70 which 
allow for potentially major changes in scope of coverage 
and liability to be effected by changes to regulation. We 
refer to section 40b where the definition of “wages” has a 
little add-on, “and such additional amounts as may be pre- 
scribed”; to section 40i, which is the amount of $5,000 or as 
prescribed; and in particular to subsection 40s(3), which 
covers the directors’ liability for wages but specifically 
excludes termination and severance and then says, “and 
such additional amounts as may be prescribed by regulation.” 
I am not sure what is contemplated by that “as may be 
prescribed.” 


1100 

Dealing with the first part, the definition of wages, 
“amounts as may be prescribed,” not only allows for the 
definition of wages to be, pursuant to this bill, expanded 
upon without public scrutiny—that is a direct expansion— 
but we already draw your attention to the fact that, given the 
current definition of wages, you have an indirect possibility 
of expansion of coverage right now if you have changes to 
the Employment Standards Act. There was a bill, Bill 116, 
a private member’s bill that was introduced. By changing 
one act, you expand the coverage under this one significantly. 
So with your definition of “amounts as may be pre- 
scribed,” we feel there should not be direct enhancement 
of scope of coverage without public scrutiny and adequate 
notice, and that can only be done by legislative amendment. 
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With section 40s, the directors’ liability, as I say, I do 
not know what is contemplated by this additional “as may 
be prescribed.” In our brief, which you have, we noted the 
problems of getting directors to serve if the liability on 
them is too onerous. The last presenter I listened to was 
dealing with that issue at great length, so I will not ex- 
pound on it too far, but if that amount “as may be pre- 
scribed” becomes some other more significant liability, I 
think you will be back into the same problems of getting 
people to serve as clearly came to the fore with the consul- 
tations on the original bill. There is some potential to im- 
pact creditors there, as there is a garnishee provision in the 
Wage Claim Payment Act here, section 52. If the liability 
on directors is significantly expanded and you have this 
garnishee provision, it does have an impact on creditors, 
which is dealt with in our brief. 

Therefore, we believe any of these items should re- 
quire legislative amendment and therefore the public will 
be afforded adequate notice to properly scrutinize and 
comment. 

The last major area I would like to deal with is retroac- 
tivity. Under section 16 of Bill 70 it is proposed that the 
employee wage protection program be retroactive to October 
1, 1990. As a matter of principle, the CBA has always been 
opposed to the use of retroactivity by any government. We 
see this as an abuse of the parliamentary system. In addi- 
tion, if you apply the employee wage protection program 
retroactively, you are going to create a number of practical 
problems for creditors, trustees, debtors and employers. I 
expect if you have a submission from the Canadian Insol- 
vency Association on the receivers, it will probably go into 
this in greater detail. 

For any of the companies that go out of business be- 
tween October 1, 1990, and the date the legislation is fi- 
nally passed, it is going to create problems. For example; 
banks quite regularly do pay final payrolls and wages. I 
admit this is done often in self-interest, because you have not 
taken a judgement as to whether or not the business may be 
able to be restructured or your receiver might be able to sell it 
aS a going concern and preserve the jobs. Therefore, the 
wages are paid so that these businesses will go on for a while. 
If you know they are going to be covered under another 
program retroactively, you introduce a fair amount of un- 
certainty into this process. Again, we oppose the retroactivity. 

I think that is basically all I would say at this point in 
time, because most of what I have said is covered in far 
greater detail in our brief, which I do urge you to re-read. 
Bill, do you think there is anything I have missed there that 
you would like to address? 


Mr Randle: No. 
Ms Cannon: Then thank you very much for hearing us. 


Mr Offer: Thank you for your presentation. It cov- 
ered a number of areas. I think I would like to talk first 
about the directors’ liability issue. I have just spoken to 
ministry staff to verify this. Though the bill is effective as 
of October 1, even in so far as wages and vacation pay are 
concemed, directors will not be liable until, I believe, three 
months after this bill is proclaimed. I do not know if that 
meets the concern you raised, but my understanding from the 


ministry is—and I would share your concern, by the way— 
that there is no liability on directors under Bill 70 unt 
three months after the bill has been proclaimed for debt 
incurred at that point forward. I do not know; it might b 
better for you if that were in the legislation, but that is m: 
understanding. I am wondering, as a first question, whethe 
that comes to grips with that one concern you have. ! 


Ms Cannon: Directors no doubt will be happy to hea 
that, and I am sure they would appreciate having it in th’ 
legislation. But no, my concern with retroactivity is the 
between October 1990 and whenever the bill comes int, 
being, time passes. There has been a poor economy. Ther. 
have been a number of insolvencies, some of which ar. 
already wound up. The assets of those companies had bee; 
distributed pursuant to current legislation. If you make ; 
retroactive, you potentially create a nightmare of unravellin, 
past actions. That is one example of the problems that ca, 
come about, and it has nothing really to do with director 
per se; it has to do with just the whole distribution of th 
insolvent company’s assets. 

Similarly, as I say, if you make it retroactive, you do put | 
lot of people in a quandary about, “What do I do today 
knowing that something is going to be retroactive but it isn’ 
in force yet?” It does create that problem of, do you mak 
an immediate payment of wages to keep something going’ 


Mr Offer: I understand. I would like to put aside th) 
federal legislation, because we have no control over it. W, 
do not know how it is going to proceed and we do nc 
know how it is going to be amended, so in that respect | 
put aside the harmonization aspect, as desirable as it is. I. 
it your position that the wages and vacation pay of worker. 
in bankrupt situations should be protected? 


Ms Cannon: We have always held, the CBA, and w: 
have been on public record many times as saying, that to | 
limit, yes, workers are vulnerable. We think they should b 
afforded some protection, and wages and vacation pay— 
when I say “wages,” I mean wages for work actually done: 
I am not— ; 


Mr Offer: In “wages” I am excluding termination anv 
severance. 


Ms Cannon: “Wages” in the narrow sense of wage) 
and vacation pay, to a limit, yes, we have always felt the 
they should be afforded some protection. We are on recore 
We have always thought it should be afforded through | 
fund, but we have always also held very specifically that i 
should be at the federal level, because in the vast majority 0 
cases unpaid wages arrive out of an insolvency situatior 
and that is a federal jurisdiction. 


Mr Offer: Is it also clearly your position, bringin 
back the federal bill—the $2,000 and the $5,000—that : 
should not be $7,000 but rather a total of $5,000— | 


Ms Cannon: No. Our brief will state quite clearly the 
we think $5,000 is excessive, and we believe the provin’ 
cial program, the scope of coverage and the amount, i 
excessive. Our position is that ideally we would like to se 
the legislation in place at the federal level only. That i 


probably not politically feasible—I can see that—but tha 


is why we feel this harmonization issue is so crucial. ( 
a 
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Mrs Witmer: I appreciate the thoroughness of your 
orief. You have raised some points that have not been 
made before, and I look forward to re-reading it. What 
comments would he make about the financing of the 
fund? 

_ Ms Cannon: The fact that it is out of the province’s 
sonsolidated revenue fund? 

Mrs Witmer: For at least the first 18 months, but 
after that there is certainly no guarantee. 


' Ms Cannon: The CBA’s position has always been that 
‘unding from the consolidated revenue fund is probably the 
most expeditious way of doing it; otherwise you create a 
‘arge bureaucracy. Because of the scope of coverage and 
the fact that this bill can even be indirectly increased by 
changes to other bills, we believe this is going to be very 
2xpensive to the province. 
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_ Mr Wood: I notice in your brief you suggested that 
Bill 70 be withdrawn and that we wait for federal legislation 
0 be brought in. I do not know if you are aware that over 
he last 24 or 25 years we have had four different prime 
ninisters—Trudeau, Clark, Turner and Mulroney—who 
jave brought in legislation six times. This is the seventh 
ime; previous bills were left to die on the order paper. I 
am wondering if, in your opinion, the new government that 
1as been in office for about 10 months should depend on 
he federal government to protect the workers of Ontario. 


Ms Cannon: In answer to your question, “Am I 
aware?”—yes, I am fairly well versed in bankruptcy mat- 
‘ers because of my work with the CBA. The fact of the 
natter is that Bill C-22 is out now. It very clearly states 
hat it is the intent to have it in place by January 1, cer- 
tainly the wage protection plan part of it. To the best of my 
xnowledge, there has been no major opposition to the 
wage aspects of that bill. 

Mr Randle: And the way it is structured, it would 

also be possible for the federal government to detach the 
wage protection program from the other amendments. We 
are not aware of any group that has opposed the principle, 
and any opposition to some of the details has not been 
overwhelmingly significant. So, to answer your question, 
we are aware that there have been no real major amend- 
ments to the Bankruptcy Act at the federal level since 
1949, but there have been numerous attempts. 
_ I think it is significant that this time they tried to make 
a limited number of amendments to the Bankruptcy Act. 
They have had substantial consultation with a wide range 
of groups, including ourselves for a number of years, and 
they certainly feel they have a consensus on most of the 
major issues. 

There is obviously going to be opposition from differ- 
2nt groups to different parts of it, but it is probably further 
along than any of the previous bills in terms of its prospect 
of passage. The minister seemed very determined to get it 
passed, and the cabinet seems to wish to get it passed. I 
think this is an important change from previous attempts, 
Out the most important for this particular bill is that the 
wage program is not part—technically it is to some extent, 
out as a practical matter it is not—of the bankruptcy 


amendments per se. It would be very easy simply to deal 
with that as a separate issue and pass it, without having to 
pass the Bankruptcy Act amendments in other areas, if 
they were to present any problem. 

Mr Wood: The point I wanted to make is that we are 
getting into the third year of the federal government. Next 
year is in all likelihood an election year, and it has hap- 
pened on previous occasions that the bill was left to die. I 
just wanted to raise that point. 

I wanted to hear your opinion on the liability of direc- 
tors under the Corporations Act. The liability of business 
corporations is substantially different than that of non- 
profit organizations or companies. This is the proposal that 
we have brought forward. I am just wondering if you had 
any comments on that. 

Ms Cannon: As we pointed out in our briefs, if you 
were to have a substantial directors’ liability for charitable 
and non-profit organizations, I do not know how you 
would ever get anybody to serve on their boards. 

Mr Randle: I myself have served on the boards of 
charitable, non-profit organizations for free. If this legislation 
had been passed then, I would have resigned the next day. 

Ms Cannon: I also serve on a number of volunteer 
boards, and I would not carry on. 


Mr Wood: We are all aware of the hardship in the 
community when a number of employees lose their jobs 
and all means of income as a result of bankruptcy or re- 
ceivership. Is it the feeling of your group that these people 
should be compensated, rather than the community having 
to pick up the burden? 

Ms Cannon: I am not sure I understand. 

Mr Wood: There is a real hardship on the municipality 
when people are thrown out of work as a result of bank- 
ruptcy and receivership and do not get the wages they are 
owed, whether it is for a month or two months or whether 
it is vacation pay. The trauma shown in the examples that 
have been brought forward to us in the last two and a half 
days is just unbelievable. 

Ms Cannon: We have always gone on public record 
as being in favour of some protection for unpaid wages, 
with a cap, to be paid from a special fund. 

The Vice-Chair: I have to cut you short because we 
have exhausted our time. I thank you very much for your 
presentation. It is a different point of view coming from the 
banking industry and we have not heard it before, so I thank 
you for that. It really helps us round out our deliberations. 


Ms Cannon: Thank you very much for your time. 


SOLARCHEM ENVIRONMENTAL SYSTEMS 

The Vice-Chair: Our next presenters will be 
Solarchem Environmental Systems. 

Mr D. Lorriman: Could I ask an administrative ques- 
tion? It was unclear to us whether we had a 15-minute slot 
or a half-hour slot. 

The Vice-Chair: A 15-minute slot has been scheduled. 

Mr D. Lorriman: That is fine. I would like to intro- 
duce myself. I am Doug Lorriman. I am chairman of 
Solarchem Environmental Systems. Beside me—and the 
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relationship is a little hard to hide—is my brother Scott, 
and he is president of Brolor Investments Ltd, our prime 
investor in the company. 

I would like to thank the committee for inviting us to 
make this presentation. I am sorry we did not submit a 
brief beforehand, but it was less than two weeks ago that 
we received the invitation. I am sure you can appreciate that 
those of us in small business have many demands on our 
26-hour days and we did not have time to prepare written 
material, although I know some of you around the table 
will have been recipients of a letter we sent to Mr Rae 
outlining some of our concerns. 

Who are we? Solarchem is a small new business dedi- 
cated to the design, manufacturing and selling of environ- 
mental remediation equipment. We were founded in 1984. 
We are 100% Canadian owned. Over 80% of our investors 
are based in Ontario. We had an investment of more than $4 
million in the company and more than 60% of this was spent 
in research and development, developing our product from 
scratch. We have developed what we and others consider to 
be world-class technology in environmental remediation. 

We have attracted interest in this technology in the 
United States, Europe and Australia. Our sales are increasing 
by more than 100% a year. Greater than 70% of our 1991 
sales will be exported to the US. We have a US office now 
in the southwest part of the states to facilitate our market- 
ing there. Some of our key customers include Domtar, 
Mobil Oil Corp, Uniroyal Chemical, ICI—formerly CIL— 
and Nestle. 

We employ 40 people in this province. We consider our 
employee relations are good, and we have a plan set up so 
that our employees will benefit in our company’s success. 

We have been very fortunate in attracting a board of 
directors that includes people versed in accounting. We have 
two retired CEOs of similar organizations, two people with 
MBA credentials, two current CEOs of similar organiza- 
tions, and a PhD in the science that we are involved in. 

To date, none of our directors has received any remu- 
neration for service provided and none of our investors has 
received any return on investment. We are currently trying 
to raise new equity to expand our business. As part of this 
process, we have canvassed our existing investors and at 
least one of them has said, yes, they are interested in in- 
vesting but not in Ontario. That is not a political statement 
on my part. That is what we are up against. 
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Why are we here? The list of witnesses we had seen for 
this committee included many organizations, and we agree 
with a lot of the points they are making, but we did not see 
too many small businesses represented. We feel the point 
should be made since we are the ones that are actually in 
the trenches. 

We appreciate the reasons behind the proposed Bill 70 
and we sympathize with a lot of the undeserved hardship that 
falls upon employees when they are out of work, but thinking 
about the welfare of workers at an unfair cost to those re- 
sponsible for the startup and financial support of companies 
is more damaging to the workers’ interest in the long run. 
Although the short-term gains for workers may look attrac- 
tive, I think the long-term implications could be devastating. 
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Solarchem is unique in Canada because of the un; 
favourable environment for risk investment, but it shoule 
not be unique. In fact, if you read many of the economists) 
papers, we should be a model company. This is the kind 0: 
company Canada seems to want. We are expanding. Wé 
are exporting technology. We have developed a world: 
class technology through our own internal R&D and we 
have created new jobs. Those seem to be all the buzzword: 
these days. 4, | 

In terms of our comments on the bill specifically, we 
do not know where it stands. The last presenter said, “The 
amendments have now been tabled.” When we last heard’ 
they had not been tabled, so we did not know how they; 
read and it was difficult to provide detailed inputs. We dc 
not have the resources to monitor the actions of Queen’s 
Park on a daily and hourly basis. i 

We would like to address some fundamental concerns 
that underlie the bill. In spite of the remarks made by the 
minister, it is hard for us to believe that there was any 
consultation with the business community prior to the in- 
troduction of Bill 70 or, if there was, it was totally ignored, 
We feel there is a great lack of understanding among those 
who drafted and supported the bill of how small business 
works and grows in this province. We certainly find unac: 
ceptable and offensive the implied selfishness and dishon- 
esty on the part of boards of directors and officers thai 
seem to be contained in the bill. | 

Blaming investors, directors and officers solely for the 
failure of any company is an unacceptable and unfair basis 
for any legislation. There are many things that make < 
company fail, many of them out of the control of anybody 
who is in charge of the company. Under the bill, as we see 
it, even if the directors do a responsible job, the liability is 
still there and there is little defence or recourse. ) 

We are concerned about the alarming signals that un’ 
derlie this bill and what they could become in other bills 
The thinking just scares us, so we thought we had better 
outline what risk we take in starting a new company ir 
Ontario. Canada and Ontario need entrepreneurial devel: 
opment of technology, not discouragement. 

Business uncertainties are already substantial even foi 
profitably operating businesses; we do not need additional. 
barriers from government. It is hard enough to attract in- 
vestment for any company in Canada these days and espe:! 
cially difficult for those of us in a new technology field: 
taking technology from laboratory to market. 

We understand that governments want to be progres: 
sive, but if they become too progressive and get us too fa! 
ahead of competitive countries then the business risk in’ 
creases immensely. I will just outline some of our persona’ 
and company risks. They include the odds of survival from’ 
Startup of any small business, and the ultimate successes 
are remote. Just look at the record. 

Will our technology work? We do not know until we 
have tried it and marketed it. Can it be adapted to commer: 
cial use? Again, we do not know; we have to find out. 

We are a small company. We have new technology 
That raises great barriers when we market to large cor 
porations. They do not like either of those features. We: 
have to overcome that problem. We have to plan and hire 
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in anticipation of orders because we cannot wait until they 
come in to get our staff up to speed. 

| Forecasting is difficult at the best of times and under 
recessionary conditions it is even more difficult and practi- 
cally impossible. Our company and others must be com- 
detitive, not only domestically but on an international 
scale, not because we market internationally but because 
we are up against competitors coming into this country and 
his province. 

' On top of that and on top of the investment we have 
put into the company, many of us must make personal 
zuarantees for leases and loans that the company assumes. 
in Bill 70, there is an apparent assumption that the natural 
result of risk is reward. Clearly this is a desirable result, 
dut it is certainly not a natural result. If our company fails, 
we as investors and directors stand to lose a great deal 
along with the employees. 

_ Now the odds to improve our chances of success are 
peing able to attract a good board of directors and good 
officers. We need to depend on this good board of directors, 
90th for the protection of the investors and ultimately for the 
srotection of the employees, because it is their good advice 
and good service that will keep the company alive and 
‘thriving. We cannot afford to purchase this type of advice 
‘hrough consultants and others. 

' Where Bill 70 comes into play is that we are asking 
hese directors to assume an unknown magnitude of liability. 
We are asking them to assume retroactivity. In other words, 
they have to accept responsibility for things they no longer 
van change, and there is a carry-forward responsibility for 
‘hings they cannot predict in the future. 

__ What are the likely consequences for Solarchem? First 
of all, a number of our good directors will resign. We have 
een put on notice to that effect and that will be a major 
dlow to the company. 

_ The options, then, for the company: One would be to 
close up shop. That is rather drastic, but we may have to do 
hat if we lose all the advice and we lose our confidence. 
Two would be to find insurance to cover this. First, only 
nsurance companies win in that kind of game, and second, 
‘ight now we cannot even afford directors’ liability insurance, 
let alone additional insurance to cover these eventualities. 

| The only other option then would be to move our com- 
dany to a more favourable business environment. Now we 
are located in Ontario because it was natural for us. We are 
Intario people. We believe in Canada. We believe in On- 
‘ario. We thought we could make world-class technology 
'n this province and make it work. However, moving is 
iow an item on the agenda at our board meetings. We do 
10t want to move. It is expensive. It would cause a lot of 
lisruption. But we are being both pulled, because our 
major markets are elsewhere, and we are being pushed by 
certain things that are happening in Canada. 

It would be wrong to suggest that Bill 70 alone would 
de the single reason that would make us move, but it might 
de one of the last straws. We must encourage initiative at 
all levels, not just for employees and managers of companies, 
dut investors as well. There are a number of programs that 
nave been introduced by the provincial government that pre- 
end to help small businesses and research and development. 
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However, if we bring in legislation such as Bill 70, that is 
working at countermeasures. It is not encouraging the de- 
velopment of the company itself and investment in it. 

We must have an environment where companies like ours 
can grow and flourish, and we do not believe the basis behind 
Bill 70 is the kind of environment that will create that. 

That is the end of our formal presentation. We would 
entertain questions. 


The Vice-Chair: Due to time, because we will over- 
run the time, I will allow one question from each caucus, 
and we will start with Miss Witmer. 


Mrs Witmer: I very much appreciate hearing how 
this personally is going to impact on you and you are 
certainly echoing the comments made by many other busi- 
ness people. They, unfortunately, seriously have to con- 
sider moving south of the border in order to make a go of it. 
What particular aspect of the bill are you most concerned 
about? 

Mr D. Lorriman: I will not comment on particular 
aspects of the bill because as I said, we did not have time 
to study it to the degree that we could answer those types of 
questions. It is the underlying fundamentals that concern 
us most, not just with this bill, but things that could come 
downstream. If we accept this, then it could get worse. 

Mrs Witmer: So you are looking ahead to the other 
bills that are being proposed. 

Mr D. Lorriman: That could conceivably be proposed. 
1130 


Mr Owens: One of the things that concerns me about 
your comments and the comments of other presenters is 
that the wage protection plan is designed as the last step 
along the road and is designed for workers whose compa- 
nies are unable to pay for whatever reason. I cannot see 
how that is a disincentive to invest. The other market prob- 
lems you have described I think are far more of a disad- 
vantage, along with federal tax issues and interest rate 
policies and high dollar policies, than the wage protection 
policy would be when it is implemented. 

Mr D. Lorriman: That could require a long answer, 
which I will not give, but I think a great disincentive to 
investment is for an investor to see no or a very inactive 
board of directors. If we cannot have a good board of 
directors we are not going to attract good investment. 

Mr Owens: If we can arrange to get the amendments, 
I think you will find them instructive. 


Mr D. Lorriman: I do not believe so. 


The Vice-Chair: I have to got to interject here. I am 
sorry, but I said one and I am going to hold everyone to it. 

Mr Offer: Thank you very much for sharing if not the 
particulars of the bill, at least some of the feelings behind 
the presentation which are important. I guess I would like 
to carry on with that and ask you a very simple question. I 
know there are all these other things that are also in the 
offing. If it is not changes to the Labour Relations Act, it is 
discussion around the Employment Standards Act as well 
as this. You are a small business person, and as you said 
you fall within all the buzz words. What is the message 
you are hearing? 
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Mr D. Lorriman: From government? 

Mr Offer: Yes. 

Mr D. Lorriman: I am talking from an investor-di- 
rector perspective now. It is that it is creating an environ- 
ment in which if we meet and live within that 
environment, we are likely to be uncompetitive and the 
company will not survive. 

The Vice-Chair: Once again I think you have reaf- 
firmed some of the concerns that have been brought to us 
by the small business people who have come in on an 
individual basis. There have been a couple, and you reaf- 
firmed their concerns and I thank you for that. 


Mr D. Lorriman: Could I just make a final point, not 
related to this but in terms of the way your committee 
operates? We are from out of town. We had to come into 
Toronto today and in doing our research to develop our 
presentation we were not able to get a copy of the Employ- 
ment Standards Act. The only way we could get it was to 
go down to the government bookstore on Bay Street and 
pick it up. Being from out of town, we just cannot do that, 
so the government information process does not make it 
easy for people to input into your committee without that 
information being freely and easily available. 


The Vice-Chair: I thank you for that and I know they 
can be ordered, but in the past— 


Mr D. Lorriman: Not in two weeks. 
The Vice-Chair: In two weeks it is difficult. 
MrS. Lorriman: They are out of print. 


The Vice-Chair: I ran into that out-of-print scenario 
myself in the past and I thank you for your suggestion we 
look at that. 


LABOUR COUNCIL OF METROPOLITAN TORONTO 
AND YORK REGION 
The Vice-Chair: The next presenter is the Labour 
Council of Metropolitan Toronto and York Region. Perhaps 
you could come forward and introduce yourself for the 
sake of Hansard. 


Mr Clancy: We want to thank you for the opportunity 
of being able to come and make representations to a gov- 
ernment we have confidence in. My name is Pat Clancy 
and I am the vice-president of the Labour Council of Met- 
ropolitan Toronto and York Region. With me is Brenda 
Wall, who is the executive assistant to the president of the 
Labour Council of Metropolitan Toronto and York Region, 
and Janet Dassinger, who is the assistant executive director 
of our Metro Labour Education and Skills Training Centre. 
I am going to ask Ms Dassinger if she will read our brief. 


Ms Dassinger: The Labour Council of Metro Toronto 
and York Region is pleased to have an opportunity to ap- 
pear before your committee to discuss the employee wage 
protection program. The Labour Council of Metro Toronto 
and York Region represents approximately 180,000 members 
in over 400 affiliated local unions. Since September 1987, the 
labour council has sponsored a worker’s education centre that 
provides education and assistance programs to both em- 
ployed and unemployed union members. In September 1987, 
the labour council, through the Metro Labour Education 


Centre, initiated a service specifically targeted at assisting 
union members who experienced job loss through work- 
place closings and layoffs. Since that time, the skills training 
program for unemployed workers has assisted over 2,000 
workers who have lost their jobs. Many of those workers. 
have been doubly victimized by employer bankruptcies 
and insolvencies. 

Experience with bankruptcies came early in the life ofl 
the centre. In March 1988, several months after the skills 
program began, workers from two bankruptcies came to us 
for assistance. Marshall Industries, which was organized 
by the United Steelworkers of America, closed for the sec- 
ond time due to bankruptcy, this time permanently. At the 
same time, Transport Route Canada was declared insolvent, 
throwing thousands of workers across the country out of 
work, represented by the Canadian Brotherhood of Rail-: 
way Workers. Only months before, that company had been: 
privatized with the consent of the federal government. 

In a letter written to the Prime Minister, a worker from 
Transport Route Canada wrote bitterly at that time: “After 
33 years of faithful service to the company, I wound up on 
the street without any security at all; no separation pay, no’ 
severance pay, no pension, only partial holiday pay.... 1 
hope to repay you in some small way for your kindness— 
perhaps at the ballot box in the next election. God save us. 
from you and your government’s kindness.” 

As Transport Route Canada and Marshall Industries 
workers struggled to put their lives back together, they. 
were studying math and English at the centre. One of their, 
classroom exercises involved calculating the money that: 
was owed to them. Collectively six workers had 185 years 
of service and were owed over $60,000 in vacation pay, 
severance pay and pension money. Not one of them was 
entitled to less than $8,000. ! 

Over the past four years many more bankruptcies have. 
occurred in Metro Toronto. The garment industry is partic-, 
ularly vulnerable. Immigrant women are frequently thrown: 
out of work from the garment and textile industry with out. 
any notice at all, often arriving at the company to find the’ 
doors locked and the machinery gone. Companies like the’ 
Sigal Shirt Co Ltd and Russill Morrin were early closures. 
More recently, Fine Art and Arrow Uniform have closed. | 

There is no question that the economic picture in Metro) 
Toronto is a reflection of what is going on in the province. 
as a whole. As the Ontario Federation of Labour has docu-. 
mented, job loss in the province has totalled 214,000 dur-: 
ing the recession, with the most severe losses occurring in. 
manufacturing. As well, these job losses, unlike those of: 
the recession in 1981 and 1982, are permanent. Bankr 
cies have increased by 73% in 1990. 

In March 1991 the unemployment rate in greater Tox 
ronto reached 10.1%. Job losses due to layoffs, partial clo- 
sures and closures increased from 4,965 in 1989 to 27, 317) 
in 1990, which is a phenomenal increase. Between January. 
and March of this year another 19,289 jobs were lost. 
Clearly the haemorrhaging of manufacturing i is much more: 
than a temporary phenomenon, and economic recovery will, 
therefore take much longer. From our own records at the: 
labour education centre we can attest to the displacement! 
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f 21,819 unionized workers from over 110 plant closings 
ince we opened our doors in 1987. 

, I would like to describe to you a picture of the laid-off 
vorker we have assisted at MLEC, because we really want 
o see this issue put into human terms as well as economic 
mes. The level of demand for services and assistance 
mong the unemployed has matched the intensification of 
ob loss, as demonstrated in the statistical summary you 
vill find at the back of this brief. While workers have 
xpressed many needs in the area of assistance, the following 
iave been consistent: 

_ Of course the very first one is always income support. 
Chere is no more compelling argument for a generous 
vage protection fund than the overwhelming and immediate 
seed among laid-off workers to have their income main- 
ained. Many workers who are affected by bankruptcies 
some from low-paying, labour-intensive industries like 
sarment and textile. They have little, if any, personal savings 
nm many cases. When wages are abruptly cut off, workers 
isk being thrown into immediate poverty. In order to suc- 
sessfully adjust to job loss, workers have to be able to 
neet their basic needs for shelter and food. A wage protec- 
ion fund would provide for these immediate needs until 
nore stable income support was available. 


(140 

As well, workers need information about basic skills 
ind job training programs. They accurately perceive that 
nanufacturing jobs are disappearing and they express an 
nterest in training, but for the majority of laid-off workers, 
information about available programs is difficult to find 
and understand. For workers whose first language is not 
8nglish, the problem is magnified a hundredfold. 
| Workers need access to adjustment programs and train- 
ng. Those who are fortunate enough to find accurate and 
4p-to-date information about adjustment programs, such as 
the program for older worker adjustment, which the prov- 
ince participates in, and the Transitions program for older 
workers, are likely to find access severely restricted. Rigid 
criteria in the vast majority of programs make it very difficult 
for workers to get into them. This is even more true for 
immigrant workers, who also face systemic racism, sexism 
and agism when attempting to access programs and services. 

The typical worker at MLEC, if you were to look at a 
snapshot, would basically be described in this way: Many 
laid-off workers are age 45 and over. Well over 60% of the 
workers we see at MLEC are in that age group. Their 
plight has been well documented. Older workers experience 
longer periods of unemployment, and in fact there is a 
survey at the back which will show you that when we 
surveyed a group of workers who had been affected by job 
loss, the group that was still 75% unemployed was over 45. 
Clearly, it is the older worker who is affected most seriously. 
Immigrant workers and visible minority workers are 
the majority of those affected in the workplace closings 
that MLEC deals with. This holds true in both higher-paying, 
capital-intensive industries such as steel, auto and rubber 
and the lower-paying, more labour-intensive sectors like 
garment and textile. Immigrant and visible minority work- 
ers face greater systemic barriers to re-employment and 


retraining and are often disadvantaged by their need for 
literacy and language training. 

Finally, workers displaced from manufacturing have few 
transferable skills. They have often worked in unskilled 
and semiskilled jobs, with little opportunity to upgrade or 
learn new skills. This means that accessing meaningful 
re-employment is very difficult. Similarly, job training is 
difficult because they have lacked the opportunity to learn 
generic and portable skills. 

The vast majority of workers laid off that MLEC as- 
sists are displaced from manufacturing and have had little 
opportunity to gain transferable skills. Consequently, they 
risk being trapped in low-wage, low-skill employment. For 
those who need to improve basic skills in order to find new 
employment or enter training, there are even more serious 
barriers. 

Income support is a key element in successful adjust- 
ment to job loss. For workers to access information and then 
programs and services, income support is a critical first step. 
Without being able to meet basic needs for shelter and food, 
workers cannot properly decide on the training and em- 
ployment options available to them. Income support must 
be viewed as a right for the unemployed, not a privilege. 
Without adequate income support, it is not possible for 
workers who are displaced to have choices. 

A wage protection fund should assist workers least 
likely to have access to information and services: workers 
displaced suddenly through bankruptcies, and specifically 
those workers displaced from low-paying, labour-intensive 
industries like garment and textile. Through our experi- 
ence, it is very evident that workers in these industries 
rarely benefit from the usual adjustment mechanisms such 
as workplace adjustment committees. There is no reason 
why a worker who has been displaced from a job ghetto 
should have any less access to government programs and 
training than one who has lost a job in a large company 
and will likely receive a generous severance package. En- 
suring that workers who are victimized by bankruptcies, 
particularly in job ghettos, have access to wage compensa- 
tion is an issue of equity, not a privilege. 

Access to such a fund must be swift and non-bureau- 
cratic. Workers who do not speak English in particular face 
great barriers in accessing written and verbal information 
about programs. Workers must have access to information 
about the wage protection fund through their union, 
through community agencies which serve them and 
through government adjustment programs. As well, there 
should be a great effort to expedite access to money so that 
workers can begin to make significant decisions concern- 
ing employment and training options. 

We submit that the level of compensation available 
must be generous. As we noted above, long-term workers 
particularly, who constitute the majority age group at 
MLEC, often have huge sums owed to them. While the 
current sum of $5,000 is a good minimum, we strongly 
feel that a greater amount should be available to more 
properly compensate long-term employees. Specifically, 
we feel that the program must be indexed to the CPI in 
order to protect the purchasing power of recipients. 
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Finally, we propose that the program be funded not 
from general tax revenues, as currently proposed, but by a 
payroll tax so that the employer bears some of this respon- 
sibility. Our estimates would place such a tax at approxi- 
mately one tenth of 1%, and this level, we submit, would 
neither be onerous for employers nor adversely affect 
Ontario’s economic recovery. 

In conclusion, we congratulate the government for hav- 
ing introduced this long-needed program. While it does not 
represent a fulfilment of all the objectives we have out- 
lined in this and previous briefs to the government on the 
issue, it will serve the working people of this province well. 


The Vice-Chair: We only have about four minutes, so 
I will start this time with Mr Owens. 


Mr Owens: I would like to thank the folks from the 
MLEC for presenting today. I know from personal experi- 
ence with the organization that you folks do extremely 
good work and have been of great service to many workers 
in this city. 

I am concerned about your recommendation with respect 
to funding the plan with an employer tax. It seems that one 
of the difficulties we have encountered around the eco- 
nomic situation is tax problems, and putting another tax on 
employers I do not think is the best way to go. 

A supplementary question around fixing the funds to 
the CPI: Would you then be in favour of a sunset review, say 
a three-year review period where the government could 
review where figures are with respect to CPI, or would you 
just want to see that on a floating basis to be fixed periodi- 
cally throughout the year? 

Mr Clancy: I think that really the indexing, which we 
will deal with first, does not necessarily have to be the 
CPI, but it has to be some kind of indexing that is going to 
guarantee that with the increased cost of living, the wages 
workers are going to be paid are going to be maintained. 
The $5,000 today, in three years or two years or five years 
in this economy, can be very— 

Mr Owens: Presumably workers are going to make 
advances as well. 


Mr Clancy: That is right. I noted that the federal gov- 
ernment is talking about $2,000. With great respect to that 
$2,000, I can remember when we were making representa- 
tions to the federal government from the union I worked 
for and $2,000 was the amount at that time, and that is 
somewhat longer than five years, six years ago that those 
were the numbers. They really have not grown in their 
concerns about protection of workers’ wages. 

As far as how the money is collected is concerned, | 
think that fundamentally, the way we see it, it is a respon- 
sibility of corporations to be able to provide security to 
their workers with regard to the wages they have at least 
earned, the benefits they have earned—not necessarily that 
it is going to be some kind of gift to them, but the things 
they have earned, either because of the legislation or be- 
cause of the fact they are working for wages and benefits 
and they are the things that they are entitled to get. 

Those corporations should be responsible to provide 
that kind of protection. It should not just go back to the 
general taxpayer to have to provide that protection. It is 


really another part of the cost of doing business in th 
province. We think it is part of doing business and the cos. 
of that is really not extremely costly to the corporations 
We think it is their responsibility. There is no real need t 
downshift it, as they have been doing for years, downshiftin, 
that responsibility to the general public. i 


1150 ! 
The Vice-Chair: I made a slight error on time, so if yo. 
have a very quick one. 


Mr Owens: I guess another proposal that has come Wy 
is with respect to making the worker a super-secure credito! 
in a bankruptcy proceeding. How do you view that? 


Mr Clancy: The thing about workers is that worker 
do not go out to go to work and risk their investment, 
What is their investment? Their investment is their labow 
They do not go out to risk that investment. They go ou 
there to make that contribution of their labour and they 
expect to be paid for that contribution of their labour, I 
there is a successful business, the successful business i: 
still going to make that money. If the business is not suc) 
cessful, the people who went into that business went it 
there taking a risk. | 

I have a problem where we say that workers shoul 
have to get placed behind all the risk-takers. I think th 
worker should be in front of all the risk-takers, the banks 
the investment corporations and all of these people, plants 
corporations. I think all of them should be secondary to tht 
worker, and I do not really care what order they necessar 
ily come in, but I do think workers have an entitlement, i 
positive entitlement, in fact a right, to be the first to ge 
their wages and what they have already sold their labou 
for, because if they do not get that, then they very seldom 
ever make a recovery. 


{ 
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Mr Owens: I guess as a comment— 


The Vice-Chair: I am sorry. I have to cut you oft 
there. You have exhausted it. Mr Offer. 


Mr Offer: I would like to carry on with that previous 
line of questioning. I imagine if it were possible that we ir 
this Legislature could determine the priorities under ¢ 
bankruptcy or whatever, this piece of legislation might nol. 
be necessary. Unfortunately, we do not have that ability, as 
it is federal legislation. | 

Actually, I do not know that anybody really has dis: 
agreed with this, no matter where they come from on this 
spectrum. I think there is a general recognition, for in 
stance, and I will use a bankruptcy, that a particular em 
ployee will be entitled to wages, vacation pay, termination 
and potentially severance pay. The question that always, 
follows from that is, given that this can be quantified, whc. 
should pay? That is what we are left with. In your submis: 
sion, I think you are saying that dealing with the limit, il, 
should not be the general taxpayer but rather the business. 
community specifically. | 

I have two questions, and that would be the first one. Is, 
that your position? That is what is really here in the legisla: 
tion now, that in general it is the taxpayer who is going tc ( 
fund this particular matter and it is not going to be the busi- 
ness community. Is it your position that should be reversed? a 
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Mr Clancy: I think very clearly our position is as I 
‘nunciated it, that we feel the responsibility to pay those 
Jebts is the employer’s responsibility. We can understand 
why the government is proposing legislation that has 
broadened it to the general taxpayer, I guess because they 
Jo not want it to look like a disincentive to people to be 
»mployers. 

My problem with that is that bankruptcies are one 

hing, but bankruptcies are not necessarily always things 
hat cannot be avoided. In many occasions, bankruptcies 
‘an be avoided. Plant closures are things that can quite 
often be avoided. Many times those kinds of plant closures 
ire to take a plant from one place to another community or 
‘ven to another country because the ability to make more 
yrofits is there. Why should the general taxpayer have to 
yay that? It would be our opinion that it is a business 
Jecision, and because it is a business decision, the business 
sommunity should have to pay that. 
_ We find that in most cases the closures that happen 
sould quite possibly be avoided if there was any incentive 
mn the part of the business community to change those 
hings. We have gone through all kinds of plant closures in 
Jntario and in the greater Toronto area in the last year and 
i half or so, and quite a few of those closures could have 
yeen prevented if the people who were involved in direct- 
ng those corporations wanted to do business in this coun- 
‘ry. They did not have to leave to go to another community 
yr anything else, except that they were in it for one motiva- 
ion, profit. The workers are not in it for profit; they are in 
t for guarantees. If they are in it for the profit motivation, 
we feel they should be the ones who are paying the cost, 
rot the general taxpayer. 

Mr Offer: You bring forward an important point. I do 
10t want to put words in your mouth, but it seems you are 
saying that the vast majority of business owners in this 
orovince are good people who want to make a success, but 
.n your case I think you are saying there are some who are 
aot as good as others. I do not know whether that is what 
you are saying. If it is, I would like to hear that. Is it then 
‘ight that the good business operators, people who have 
deen in business, who employ a lot of people, who expand 
and continue to expand should, through a payroll tax, in 
many ways subsidize those who are less good? Is there 
some inequity in that case? 

‘Ms Wall: I would like to say that I do not like this 
combination of good employers versus bad employers. Es- 
sentially, employers are in it for the profits they make, and 

es, in most cases the ones who are doing things on behalf 
of t the workers or setting up good collective agreements 
have been negotiated by the strong unions in this province. 
[t is a misnomer to say good employers versus bad em- 
ployers. Within that system we have, yes, it is to stop a 
kind of superexploitation of workers. 

In this city we have had several examples of garment 
industries, for example Lark Manufacturing, closing down 
one day, opening up as another company the next day and 
then laying the same workers off and opening up down the 
street. That kind of superexploitation of workers has got to 
be stopped. In the end the workers themselves are waiting 


for years for any kind of compensation. Yes, this legisla- 
tion and asking those employers to pay for it is the way to 
go because essentially they are the ones who are abusing 
that system at the present time. 


Mr Arnott: I am very concerned about your sugges- 
tion that a payroll tax should be implemented. I hear that 
when economic times improve, as I hope they do in the 
next few months, when the 18-month commitment is 
elapsed, there will be a new payroll tax of some sort to pay 
for this. Do you honestly, fundamentally reject the notion 
that a new payroll tax will inhibit job creation in Ontario? 


Mr Clancy: Do I think it will inhibit job creation, the 
payroll tax of the amount that would be? No, I do not think 
it would inhibit job creation. But I think that can be a 
concern of some people. I am not making decisions for the 
government. If you are asking me to think for the govern- 
ment, I am not going to think for the government. I think 
the government’s legislation is fair legislation, and the way 
the government has dealt with it is fair. But the argument 
of payroll tax is just a matter of how I think and how our 
organization thinks responsibility should be assessed. We 
have lobbied on that platform before, and we will continue 
to lobby on that platform. This is an opportunity to con- 
tinue that lobby. It is not a matter of whether I think it will 
inhibit or not inhibit. I think it will make them a hell of a 
lot more cautious if they have to pay that kind of tax and 
then have to continue to pay that tax because that tax is 
being used. 

I am not as scared of the good employer, bad employer 
question because there are good employers and there are 
bad employers. The problem is that the good employers 
should be insisting that the government legislate against 
the bad employers. If the good employers were as con- 
cerned as they should be about the bad employers, the 
people who are going to cause them that payroll tax, there 
may be a change in the whole system of whether we have 
good employers or bad employers, because we have some 
lousy employers in this province and in this city. 

I think those are the kinds of things we see that could 
offset that kind of situation, and that is why we say the 
government should consider that payroll tax. With regard 
to the bill, I think it is an excellent bill, but there are some 
things where we may want to step farther ahead of the 
government. I am sorry for taking so much time. 


Ms Dassinger: I just want to draw your attention to 
the example of Route Canada. You may remember it. It 
was dragged through the courts and finally there has been 
a settlement. But to reiterate what Pat has said about the 
cost being higher for companies, that was a publicly 
owned company. It was basically sold off at bargain base- 
ment prices by the Prime Minister to someone who did not 
even have a credit rating, who could not even get a credit 
card and months later went bankrupt. Those workers were 
very high-seniority workers. Most of them had been there 
in the area of 25 to 35 years. They were broken workers. It 
has taken them four years to recover only a portion of what 
has been owed to them. If there had been more responsi- 
bility and obligation on the part of that employer prior to 
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that little deal being made, then perhaps they would have 
acted more responsibly. 

Mr Owens: Plus the social cost as well. 

Ms Dassinger: Exactly. 

Mr Arnott: I do not know if I understood you or 
heard you correctly. If there were an additional payroll tax, 
would you feel that it would encourage more responsibility 
by employers? 

Mr Clancy: I guess we have in our community differ- 
ent ways of punishing people. We get into workers’ com- 
pensation, the assessment for workers’ compensation, how 
workers get assessed by work groups in workers’ compen- 
sation. If we are going to judge how the business commu- 
nity treats its workers, we cannot always judge the 
business communities that are locked in as good employ- 
ers, because they have strong unions that make them good 
employers. We have to get into the communities that are 
not good employers and that are not playing the game. 

Maybe it is not the government that needs to protect 
workers from bad employers; maybe it is other employers. 
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All I am saying is that I am not really concerned about tha) 
issue. That is really not an issue with us. The issue with w 
is that there is going to be legislation that is going to mak 
sure the workers come first on the totem pole for picking 
up losses. Whether it is done by general taxation or by ; 
payroll tax, this is the real issue. We just think a payroll tay 
would be better than general taxation. 

The Vice-Chair: The time has expired for your Pres 
sentation. 

Mr Clancy: I am sorry we have overrun our tin 
Take care of your problem and we would be here for hal: 
an hour. 

The Vice-Chair: That is no problem at all. The com: 
mittee was interested. I thank you very much for you) 
presentation and for coming before the committee. I now 
ask for George McCullough, if he is here. Okay, not seeing 
Mr McCullough in the room, we will recess until 7 
o’clock, when the committee will reconvene for the after: 
noon session. 

The committee recessed at 1203. 
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The committee resumed at 1403. 


ONTARIO PUBLIC SERVICE EMPLOYEES UNION 


The Vice-Chair: We will reconvene the hearings and 
call the meeting to order. The Ontario Public Service Em- 
‘ployees Union is first up. Could you please introduce 
yourselves for Hansard and for the members. 


' Ms Dalys: I am Beverly Dalys. I am here on behalf of 
‘the Ontario Public Service Employees Union. I have John 
Nicholson with me. 
‘On behalf of the Ontario Public Service Employees 
‘Union, I would like to thank this committee for taking the 
‘time to hear us and to hear our position on Bill 70. 
| It is a very timely piece of legislation and very impor- 
tant now, particularly in light of the economy. This has 
‘been the worst year for Canada’s economy in quite some 
time, and Ontario has been unfortunate to take the brunt of 
the downward turn. Plant closures and the latest business 
rage of downsizing have cost the province an estimated 
250,000 jobs in the past year. 

Many of these losses came as a surprise to the workers 
who discovered they no longer had a job to go to and they 
no longer had an income to rely on. It is encouraging, in 
the midst of these times, to see a government take a posi- 
tive direction with these amendments to the Employment 
Standards Act. 

It is particularly welcome to see a concern for workers 
whose job security and opportunities for financial planning 
have been jeopardized. OPSEU represents thousands of 
workers in financially vulnerable agencies and facilities, 
such as the 46 children’s aid societies that are now in a 
deficit position. As a union that has a growing membership 
in privately owned companies that provide services to gov- 
‘ernment, and I am talking specifically about contracting 
out, we take the threat of job loss very seriously. 

In the public sector, decentralization policies have 
forced transfer payment agencies to balance their budgets 
and not to expect bailouts from the provincial government. 
This really makes a repeat of what happened in New York 
City this year with its financial crisis and the reverbera- 
tions in which about 3,200 government employees were 
given two weeks’ notice of layoff. That kind of thing is a 
possibility in Ontario now as well. — 

__ For our members in the private sector our interest is 
‘much more obvious. Private contractors are completely re- 
sponsible for their own finances. As a result, OPSEU has a 
very keen and relevant interest in wage protection legislation. 
_ When you do not know from day to day how long your 
job is going to last, it is agonizing and it is detrimental for 
workers, their families and their communities. A guarantee 
that workers will be able to recover moneys that are owed 
to them when, through no fault of their own, they find 
themselves unemployed is a crucial step for the wellbeing 
of the province. 
_ The proposed amendments to the Employment Stan- 
dards Act in this bill recognize that it is crucial for workers 
to receive all the money they are owed when their jobs 
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disappear. This legislation was drafted to cover workers 
whose employers have failed to pay wages, vacation, sev- 
erance and termination pay. 

Having these additional protections guaranteed by law 
is absolutely essential now, especially in light of the recent 
changes to the Unemployment Insurance Act, which of 
course is federal but covers everyone across the country, 
that make qualifying for UI a longer, more difficult process. 
It also means a lot of people spend less time receiving it 
and are forced to accept a little bit less in terms of alternative 
employment. Without receiving the money they are imme- 
diately owed, many workers would be forced, at best, into 
a desperate job search, often for lower-paying jobs, any- 
thing they can get, and, at worst, directly on to welfare rolls. 

The money guaranteed in this legislation will make the 
difference for some laid-off workers who might otherwise be 
unable to search for meaningful work or to maintain them- 
selves and their families while they explore other options, 
like retaining or relocation. 

For these reasons, OPSEU commends the government 
for drafting this highly principled legislation and creating 
the wage protection fund. 

Unfortunately, there are a growing number of working 
people in Ontario for whom this legislation will not apply. 
These are workers who have no recourse to vacation, sev- 
erance or termination pay ever. These workers deserve a 
reasonable chance to avoid being immediately thrown on 
to welfare rolls and to find quality employment after losing 
a job. 

A considerable proportion, possibly as many as a quarter, 
of Ontario public service bargaining unit employees are work- 
ing under what is called unclassified status. These workers, 
like seasonal, or definite-term or task employees in the 
private sector, have managed to slip through the cracks in 
Ontario’s labour legislation. Wage protection is just one 
more workers’ right which they are denied. 

Unclassified workers do not enjoy the same protection 
as classified permanent employees with whom they work 
hand in hand. In this way, the provincial government as 
employer sidesteps its own legislation. 

There is a recent trend also for employers to techni- 
cally hire workers on a fixed term or task and to extend 
these work agreements or contracts indefinitely. Unfortu- 
nately, workers in these situations are not afforded the 
same status and rights as their co-workers who have per- 
manent positions. 

John Nicholson, a steam plant supervisor at the Vine- 
land horticultural research station near St Catharines, will 
bring to the attention of this committee the situation he and 
his co-workers are currently facing. 
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Mr Nicholson: In a period of five years, we have been 
managed by as many contractors. On August 28, 1990, a 
contract for operating the plant, signed by the Ministry of 
Government Services and Johnson Controls Ltd, expired. 
The successor contractor, Jesco Ltd, had not yet finalized 
its contract. 
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We were directed by the Ministry of Government Ser- 
vices to bill for personal services. Two weeks later, the 
Ministry of Government Services signed power station 
employees on as unclassified staff for a one-month period, 
until this contract with Jesco was settled. It was not six 
months after Jesco assumed management of the power 
plant that the company went into receivership. 

We have since missed regular scheduled paycheques 
and have made several frustrated attempts to recover our 
money. The Ministry of Labour, the surety company hold- 
ing the performance bond and the Ministry of Government 
Services, for which the work is being done, have all denied 
liability for payroll. Meanwhile, we have suffered personal 
hardships. Debts have intensified for some workers who 
have had to refinance their homes. One worker’s truck was 
repossessed. Others have had their telephones discon- 
nected. All of us have paid NSF charges for cheques we 
have written that ought to have cleared. 

The experience at Vineland clearly indicates the need 
for an effective system through which employees can re- 
ceive money owed to them. It also points to the need for 
protection for many of the workers across the province 
who are now excluded. 

I have provided continuous service for six years at 
Vineland horticultural, but have had several different em- 
ployers. Certainly I feel I deserve the same protection as 
other workers who have six years’ continuous service for 
one employer. 

Ms Dalys: OPSEU’s concerns about this legislation 
are twofold. To begin with, unclassified workers—and I 
am talking specifically about the public service—who lack 
seniority rights under the collective agreement are losing 
their jobs because of government downsizing and 
privatization. More job losses are going to occur as trans- 
fer agencies become insolvent. 

Our second concern is that if employers’ liability for 
unclassified or definite-term or task employees—and this 
of course applies to the private sector as well—is less than 
it is for regular employees, there will be a proliferation of 
this kind of employment. Employers will seek a way out, a 
way to save a little bit of money, to have a little less 
responsibility, and more workers are going to be excluded 
from this legislation. OPSEU is concerned that unless all 
workers are covered by Bill 70, there will be an increased 
transition from regular to contract employment in this 
province, as employers try to circumvent their responsibil- 
ities, and these amendments will protect far fewer workers 
than is presently intended. 

We are confident that the disparity between definite- 
term and task employment and regular employment with 
regard to coverage under Bill 70 was merely an oversight 
by the government. There is no question in our minds that 
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employees to benefit from the protections offered regarding 
termination of employment. 
Thank you for your time. Are there any questions? 


Mr Offer: Thank you for your presentation. Looking 
at the relevant subsection (3), as far as I can recall, that i: 
the first time that particular matter has been brought for: 
ward to the committee. I was just trying to think what tha’ 
would mean to the private sector. What is the impact oO. 
your amendment on the private sector, which may have ¢ 
degree of contracts for services for which subsection (3. 
would qualify? 

I was also thinking as we got on to that, would this 
kick in—let me just leave it at that, because I have no’ 
thought it all the way through. Can you give me some ide: 
as to what implications that might have for the private sector! 


Ms Dalys: Private sector employers? 


Mr Offer: Yes. I am sorry, but I see this as that a 
employer has contracted with an employee for a particula: 
service over a particular period, with a beginning to the 
contract and an end to the contract. You are saying tha’ 
right now subsection (3) puts that outside of entitlement to. 
for instance, termination pay and things of that nature. You 
are saying by moving that away, that now makes that per: 
son entitled to notice. There are those who might argue 
that the expiration of the contract is something which the 
employer and employee have in good faith contracted anc 
determined. I wonder what that means. 


Ms Dalys: I think it means several things. OPSEU* 
experience has been that the application of definite-term 0) 
task employment often is not definite-term or task. There 
are often contracts that are signed over year after year afte: 
year. It is not someone who is coming in to do landscaping 
once. It is someone who is coming in on contract to de 
regular, ongoing work. These are people who generally, 
expect that their contracts will turn over from year to yea’ 
and who are putting service in with the employer ofter 
because there is not as much permanent work available. 
This is an option that has been taken up by employers é 
fair bit. We see it. We have more experience with it in the 
public sector, but certainly it is making inroads elsewhere. - 

The other point is that, yes, the expiration date of ‘ 
contract may serve as notice, but what happens to a persor 
who is on a personal services contract for a year, and si 
months into the year the employer goes under? That per: 
son does not have the same rights as someone else who 
might have worked there permanently or become em: 
ployed as a permanent employee and then six months latei. 
did have the protections under part XI of the ESA. 


Mr Offer: We could discuss this, but my initial reaction’ 
without really thinking this all the way through, is that tha’ 


this principal piece of legislation was intended to cover 
workers in Ontario, not just a few who are becoming al- 
most privileged workers who have a real, regular, full-time 


possibility could be part of the contract of employ; there 
could be provisions within the contract of employ to dea’ I 
with that. I do not know if that would happen. People who 


permanent job. 

As such, OPSEU recommends what it believes will be 
a friendly amendment to the Employment Standards Act, and 
that is that clause 40(3)(a)—that is in the original act—be 
repealed to allow the legislation to allow definite-term or task 


contract for landscape services, apartment buildings, migh 
have a landscape contract which is landscape in the summer’ 
snow removal in the winter. A home owner might have the 
same thing. There may be, and in many cases there is, ¢ | 
contract entered into. Would that, in the event that for 
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some reason the contract is not carried out, put them in the 


position of having this fund? 
| Iam sorry, I do not have the question fully unfolding in 
‘my mind, but I just have a sense that this has some very 
far-reaching implications. I do not want to pass any judge- 
ment on this. Certainly we will be looking very closely at 
it, but I feel it has some very far-reaching implications 
which we must, in a responsible way, appreciate before we 
can properly address this issue. 


lige, 
} 


{ 
| Ms Dalys: If I can respond to that on two points, first, 
you mentioned the possibility of a home owner who might 
ibe contracting for landscaping in the summer, snow re- 
moval in the winter. Without wanting to get too far into 
legal technicalities, in the Ontario Labour Relations Act 
‘there is a distinction between dependent and independent 
contractors. Our concerns are with dependent contractors. 
Definite-term or task I think refers more to dependent con- 
‘tractors. That is who we are concerned about. 

| As to far-reaching implications, of course there are. 
That is why we have developed this position. We are afraid 
of far-reaching implications which boil down to an em- 
Ployer saying, “If we put this person on contract for a year, 
and then put him on contract for another year and another 
year after that, we can shirk some of our responsibilities.” 
‘That, and I am sure I speak for OPSEU’s membership, is a 
far-reaching implication, a very important one. 
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_ MrArnott: How would you favour that the wage pro- 
tection fund be financed? 


' Ms Dalys: I would have to think about that. I stand in 
idefence of the wage protection fund; that has not been the 
focus of my concern. I really have to think about that 
oo I would be happy to respond to you in writing if 
'you are interested. 


_ MrArnott: Yes, thank you. 


__ Mrs Witmer: You indicated that you do not know 
when this brief was put together. Was this put together by 
the executive of OPSEU? 


Ms Dalys: This was put together by the education and 
campaigns department of OPSEU. 


Mrs Witmer: So it is the only group that has had 
‘input into this submission. 


Ms Dalys: There have been discussions with members 
who are affected, unclassified members. Obviously John 
‘Nicholson, who has been on several contracts and has 
‘spent some time as an unclassified public service em- 
ployee, has had input. 


Mrs Witmer: You mention here on the first page that 
‘you are a union that has a growing membership in pri- 
-vately owned companies. Can you clarify that? 

Ms Dalys: With privatization practices coming 
along—for example, in the industry of natural resources 
where a lot of work is contracted out—we have been mak- 
ing applications through the crown transfers legislation to 


take over those units. 
__ Mrs Witmer: Have you been successful? 


Ms Dalys: Crown transfers, as you know, take a 
while. We are going in the direction of becoming a private 
public-sector union. We are developing, as privatization 
goes along, to follow that trend. As much as we are against 
it, we are a union first and foremost, so we do have an 
interest in the private sector. 


Mrs Witmer: But at present there is no involvement 
of your union in the private sector. 


Ms Dalys: There is. We are involved in crown transfers. 
That is involvement in the private sector. 


Mrs Witmer: Has your membership directly been im- 
pacted by companies closing down and your members losing 
their wages? 


Ms Dalys: We have members who are involved in 
contracted-out companies, where we have crown transfers 
going through, whose jobs are on the line. Yes, John Nich- 
olson is one. 


Mrs Witmer: But only in that regard. 


Ms Dalys: At the moment, yes. We have members, as 
I explained before, in transfer payment agencies. The gov- 
ernment is saying it cannot bail out these agencies when 
they get into trouble. We have those. 


Mrs Witmer: But it is a little different from some of 
the people who have come in here and indicated they have 
worked for a company for 25 years and suddenly it has 
closed its doors and they are left without wages and sever- 
ance and termination. I guess I am trying to establish 
where you are coming from, as opposed to some of the 
other individuals who have been here. 


Ms Dalys: The perception of this bill is that it is ori- 
ented towards the private sector, which it is. But to say that 
it applies only in the private sector is a misnomer. What we 
are coming here to show you today is that with the expansion 
of unclassified employees and with the expansion of con- 
tracting out and crown transfers, we have a keen and relevant 
interest now, and unless some of these policies are re- 
versed, we will continue to have a keen and relevant interest. 


Ms S. Murdock: Just for the benefit of people who 
are not here every day, the section you are asking to have 
included in Bill 70, on contracted-out employees, is a sec- 
tion which exists within the Employment Standards Act 
right now but is not part of Bill 70. What you are asking us 
to do is amend subsection 40(3). 


Ms Dalys: Yes. 


Ms S. Murdock: I do not have a question. My under- 
standing is that the Employment Standards Act is under 
review right now and that is one of the areas which is 
seriously being looked at, due to the extent of your lobby- 
ing and excellent work in that regard. The mandate at this 
point under Bill 70 does not cover that area, and I am 
wondering how you would respond to that. 


Ms Dalys: A couple of points: one, of course, is that 
when Bill 70 was drafted, at the beginning it talks about 
how it is harmonized with the existing Employment Stan- 
dards Act. For example, at the beginning, section 1: “Sub- 
section 2(3) of the Employment Standards Act is amended by 
striking out ‘47 or 49’ in the fourth line, and substituting 
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‘39c¢, 39f, 47 or subsection 49(1) or (2).’” That is harmoni- 
zation. What I am bringing up is another area. 

Ms S. Murdock: You are asking us to add subsection 
40(3) to that list. 

Ms Dalys: Yes. 

Ms S. Murdock: I had not given it any thought so I 
really cannot say, but certainly I will look at it. I cannot 
say any more than that, because I have to look at the 
ramifications. There is a committee set up to study the 
entire Employment Standards Act. 

Ms Dalys: In relation to Bill 70, which is a very 
timely bill, given the economy, we also have a situation 
with unclassified and contracted-out people, etc, which is 
very important in that respect. Perhaps it should be looked 
at in the context of Bill 70. 


Mr Owens: What is the current situation, Mr Nichol- 
son, with yourself and your colleagues with respect to your 
moneys? 

Mr Nicholson: We would like to know too. Presently 
the Ministry of Government Services states that we work 
now for the bonding company, which is Alta Surety Co. 
Alta states that we are not employees of theirs. Alta has a 
company in Montreal that disperses its funds, Assistech 
Canada, and it also states that we are not its employees. No 
one seems to want to take us on as an employer, yet the 
Ministry of Government Services insists that we stay. They 
acknowledge that our job is important to the Ministry of 
Government Services and the Ministry of Agriculture and 
Food, the client ministry involved. 

As for our pays, we have been paid up until July 19, I 
believe, but that was after a lot of fighting through every 
avenue we could possibly think of. We are afraid that it is 
going to take another 90 days at least for them to rewrite 
this contract, reissue it for tender, and during this time we 
will have to continue to fight for our wages, again through 
all the avenues that we have been using. 


Mr Owens: So I guess hung out to dry is a fairly apt 
description. 


Mr Nicholson: Yes, sir. 


The Vice-Chair: Thank you for your presentation. It 
is the first one we have had from the public sector, so I 
thank you for your outlook on it. 
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INFORMATION TECHNOLOGY ASSOCIATION 
OF CANADA 
The Vice-Chair: Information Technology Associa- 
tion, please come forward?. Please introduce yourselves 
for Hansard. 


Ms Moyer: Thank you very much for taking time to 
listen to us today. 

Mr Chairman and ladies and gentlemen of the commit- 
tee, my name is Janice Moyer, and I am the president of 
the Information Technology Association of Canada, or 
ITAC. I have with me today two members of our associa- 
tion. On my right is Allen Berg, who is the vice-chair of 
Enterprise York, and also the president of Computer Meth- 
ods, a small software company that has been in business in 


Ontario since 1975. On my left is Richard Newman, who: 
is the manager of employee relations at IBM Canada Ltd. 

I would like to spend a couple of minutes this after- 
noon acquainting you with ITAC and why we are here today, 
and then ask Allen and Rich to address specifically our’ 
comments on Bill 70. 

Information Technology Association of Canada repre- 
sents the computer telecommunications and related office. 
equipment, hardware, software and services industry in’ 
Canada, an industry with revenues of approximately $35. 
million in 1990 and employing approximately 280,000. 
people in Canada. Ontario has the lion’s portion of that 
figure, with provincial revenues of approximately $20 billion ‘ 
and with some 150,000 employees in Ontario. / 

Information technology has been Canada’s fastest-. 
growing industry sector for about the last 40 years. It cur-- 
rently has a growth rate of more than 8%, even in these. 
recessionary times, and some of the sectors, such as soft-' 
ware and services, are growing as fast as 14% per year. 

We are currently generating in the area of 8,000 new 
jobs per year, approximately half of these being in Canada, 
most of them in small and medium-sized businesses. The’ 
mission of our association is twofold. The first is to promote’ 
the effective use of information technology by Canadians to. 
help improve our standard of living and our international 
competitiveness as a country, and the second to provide 
leadership on issues that affect the growth and the profit-. 
ability of the information technology industry in Canada. 

The association brings three important perspectives to ’ 
bear on the discussion surrounding Bill 70 that I would like 
to review with you today. The first perspective is that our) 
industry is directly and indirectly at the heart of the sweeping, 
changes that are under way in the Ontario economy right 
now. 

Technological innovation in all enterprises is driving 
the shift from our industrial and service-based economy to. 
a post-industrial, knowledge-based economy. Technology. 
is the underpinning, and constant change i is the overriding . 
characteristic today. The world is paying less and less for, 
Canada’s resources. Increasingly, employers are far more’ 
interested in the knowledge value that people can add to a 
product or service for sale. 

The worker of the future will increasingly be expected 
to add intellectual, rather than physical, value to the task at 
hand. Let me quote a paragraph from Robert Reich’s new’ 
book, The Work Of Nations: 

“The real economic challenge facing the United States in’ 
the years ahead—the same as that facing every other nation— 
is to increase the potential value of what its citizens can’ 
add to the global economy by enhancing their skills and 
capabilities and by improving their means of linking these: ‘ 
skills and capabilities to the world market. [We need] to. 
encourage new learning within the nation and to smooth | 
the transition of the labour force from the old industries.” 

In case you have any doubt about the pervasiveness of 
technology in our lives, let me give you a couple of pieces” 
of information from the Harvard Business Review re-. 
cently. In 1970, less than 50,000 computers were installed: 
worldwide. Today, more than 50,000 computers are sold’ 
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every day and more than 80% of all those who use com- 
puters today had never even touched one in 1980. 

_ The second perspective is that our industry is fiercely 
competitive and operates in the context of an international 
marketplace. Technological lifespans and competitive ad- 
vantages are now measured in months rather than in years. 
Our member companies today are both competitive and 
full of knowledgeable workers. Our technology and our 
people in turn help other Canadian industries to become 
internationally competitive. 

| To survive, our companies must lead rather than react 
to technological developments taking place in the United 
States and the Far East. You and we should not think of 
trying to slow down or stop technological change. We will 
all be far better off to channel our efforts to working to- 
gether to find ways to accommodate and to take advantage 
of technology in various workplaces and to preparing Ca- 
nadian workers for the future. 

A Statscan survey recently indicates that Canadians are 
ready for this. Almost two thirds of Canadians surveyed 
think that the introduction of new computers and other 
technology has made their work more interesting and 
meaningful and 96% feel that their job security is not af- 
fected by or in fact has been improved by the introduction 
of computers—surprising, I think, to most of us. 

__ Canadians are adopting and enjoying information tech- 
nology, partly because it is defining today’s jobs. Informa- 
tion technology has been called the single greatest factor in 
determining the competitive potential in all other industry 
sectors today. 

_ Finally, the third perspective we bring to bear is that our 
industry employs people who are highly skilled workers. 
We treat our employees as partners who are critical to our 
success and we make major investments in their education 
and training. We pay them above-average wages, provide 
them above-average benefits and encourage them to par- 
ticipate in the operation and the success of our business. 
This industry is one that thinks of its employees as valued 
‘partners rather than workers. In fact, our industry is our 
people. They are our biggest asset. 

_ Because of this and because our industry tends to be at 
the forefront of our shift to the knowledge-based society, 
many of our companies have created employee relations 
‘models in addition to the existing industrial relations mod- 
‘els to ensure employee involvement in the day-to-day con- 
duct of their work and the assurance of fair treatment. 
Thus, employment legislation in its broadest sense needs 
‘to take these models into account. 

By way of conclusion, let me add that ITAC’s vision 
‘statement is helping Canadians build a better future 
through information technology. With that background on 
‘the association and the industry, I would now like to ask 
‘Richard Newman to make specific comments on Bill 70. 
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Mr Newman: Mr Chairman, ladies and gentlemen of 
the committee, in April of this year when Bill 70 was first 
tabled, many of us in the private sector were surprised and 
shocked by some of the elements of this bill. To our 
Diowicdee, there had been little if any consultation, at least 


with business, regarding the extension of directors’ liability to 
include severance and termination pay and the inclusion of 
officers as carrying the same accountability as directors. 

Needless to say, we were therefore delighted by the 
government’s responsiveness to business concerns when 
on June 5 the minister announced his intent to realign this 
bill with the Ontario Business Corporations Act. However, 
we still continue to have some concerns with Bill 70. 

First, the broadened definition of wages under the 
wage protection program will in future include severance 
and termination pay, as we all know. The end result of that, 
however, will be to substantially increase final fund settle- 
ments in cases regarding insolvencies. This program, 
therefore, seems destined to become another level of social 
safety net with the costs borne by the taxpayer in the short 
term. Predictably, in the long term, these costs will be borne 
by the remaining employers in Ontario through some form of 
payroll or head tax. I will come back to that later. 

Second, Ontario currently provides the highest termi- 
nation and severance provisions of any province in Canada. 
We compared the cost of terminating the employment of 
50 people with representative lengths of service and whose 
pay averaged $35,000 annually. The costs for Ontario were 
just over $600,000. The next closest province was Manitoba 
at $335,000. All of the rest ranged somewhere between 
$50,000 and $300,000. Now these figures only include 
termination and severance pay. They do not include back 
wages, vacation pay or holiday pay and the like. 

Earlier this week I asked our legal staff to check what 
would happen in New York state if 50 people were laid off. 
They went back to our US counterparts and determined 
that it would be nothing under the law, and I did not be- 
lieve that. So I sent them back a second time and they have 
not got to me yet, but on the first go-round their point to me 
was that in the United States employment is employment at 
will and it is looked at in that context, as opposed to being 
under the common law approach that we take in Canada. 
What that means is that in the United States there will be 
some form of severance pay or termination pay for at least 
some employees. It depends on the custom of their firm. 

Clearly much of this expense being generated by termi- 
nation and severance pay will eventually be picked up by the 
employee wage protection fund. The degree will depend 
on the extent to which the employment standards provis- 
ions change and the degree to which the board exercises its 
regulatory ability, ie, the $5,000 cap. 

Third, with respect to group terminations, there have 
been discussions this year about the possibility of increas- 
ing termination and severance amounts and changing these 
thresholds and caps, particularly as they regard group ter- 
minations. In that Bill 70 hooks directly into employment 
standards definitions, we worked out the potential future 
costs for the same group of 50 people using some of the 
ideas aired in consultations this spring, and the figures 
became astoundingly high when taken in the context of 
other jurisdictions. In the case of that 50 in Ontario, using 
middle ground assumptions that were discussed in the con- 
sultation proceedings this spring, that package came to 
over $1 million. 
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Is all of this a problem? It will not be a problem for 
those who view this as a socially desirable termination 
insurance kind of program funded by some form of wage 
premium. Bill 70 will be a big problem, however, to an 
investor trying to decide in which province or state to 
establish a new facility. 

Earlier in these proceedings right here in this room, a 
payroll tax was proposed as a right, just and relatively 
inexpensive long-term solution to funding. This program, 
when you couple it with a payroll tax, will drop with a 
thud on the scales when weighing in against the invest- 
ment case for Ontario. We have to recognize that it is not 
only the cost of doing business in a given environment that 
investors will measure. They will also look for indicators 
of the different kinds of influences and mindsets that are at 
work in these different jurisdictions. They will be looking 
at their decision in the context of what is going to happen 
five, 10 and 15 years out. Is my investment going to be 
secure? They will be looking at the broad undercurrents as 
well as the specifics. 

Some of the people whom I heard speak earlier this 
week at these proceedings simply do not understand the 
realities of how these investment decisions are made. We 
are not sloughing off social responsibility. What was 
sloughed off is that the funding of this program is a rela- 
tively insignificant cost taken against the payroll systems 
of industry. The message that comes through to someone 
who is betting his own personal savings for his future 
wellbeing speaks a lot more loudly than that. 

To help position Bill 70 in the context of small busi- 
ness where most of the jobs, as Janice said, are going to be 
created in the future, I will turn this over to Allen Berg 
who, as a small business owner, can speak in that context. 


Mr Berg: Mr Chairman, ladies and gentlemen of the 
committee, as noted earlier, I come here as a small busi- 
ness owner. I also bring a unique perspective in my capac- 
ity as vice-chairman of the board of Enterprise York, an 
organization within York University. 

Enterprise York is one of the six provincial centres of 
entrepreneurship established by the previous government 
of Ontario. The purpose of these centres is to encourage 
entrepreneurship in Ontario. My role is to organize the 
Staff of the centre and to direct their programs in serving as 
a catalyst to help small business thrive and expand in Ontario. 

The high-tech industry encourages the growth of small 
companies. The products tend to be relatively complex. 
Potential use of our products is everywhere. It is labour- 
intensive, but the level of skill involved tends to be high, 
and our industry is exceedingly competitive. These small 
firms tend to be highly specialized and many deal in a 
marketplace niche with a very limited range of products, 
so there is not a lot to fall back on when your main product 
develops problems. 

Let us pretend for a moment that you are in your late 
20s or 30s. You have worked in the high-tech industry for 
a few years and have a fantastic idea about how to adapt 
personal computers to the business requirements process of 
firms in the construction industry. Your product will enable 
construction companies to be much more competitive and 
profitable. 
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You do not have much capital and cannot get much of 
a line of credit. You want some of your acquaintances or, 
even relative strangers to serve on your board so you can, 
take advantage of their unique expertise. In preparing your 
business plan with help from your lawyer and accountant, 
you find that there is a whole lot more involved than you 
initially thought. As you think your way through the cost: 
and location of your facilities, the cost of employing 10 to. 
12 people and the rules and regulations at all levels of 
government, you suddenly focus on the fact that some 
environments are better than others in enabling you to re-' 
duce your risk of failure. 

Remember now, it is your money, your risk, your effort. ' 
It is not some nameless corporate executive who is going’ 
to make this decision. Also, you are probably a person who: 
appreciates having grown up somewhere in Ontario and: 
who wants to stay here. 

I went through this decision in 1973. If I were to go 
through it today, I am not sure what the answer might be. 
Clearly there would be some clear-cut economic advan- 
tages in choosing to locate your new business outside of 
Ontario. This presumes you want to minimize your risk. 
However, just as big a problem for us in Ontario is the fact. 
that many potential entrepreneurs will go through this pro- 
cess and decide to do nothing. That scares me. That possi- 
bility would clearly cost us in terms of unrealized job. 
opportunities in Ontario. | 

Let’s assume for the moment that you do go ahead. 
Your business prospers and grows to SO people. In time, 
however, you find it more difficult to remain competitive’ 
in your market segment, and a few years later start to lose. 
money. In looking for a so-called white knight, you find) 
that no one really wants to buy into a failing business in) 
which the main assets are its people and, to a lesser extent, . 
its product and customer base. The liabilities by this time’ 
are primarily vested in its people, ie, termination and sev-. 


erance pay. As I observe Bill 70 and its amendments, I see’ 
its future structured with the potential to extend termina- 
tion and severance pay requirements, add to the responsi- ' 
bilities of owners and directors, increase the $5,000 cap: 
and the like. 
You as the hypothetical owner find yourself between a. 
rock and a hard place. You cannot sell your business and you j 
cannot keep it going. Caring and honest owners, directors ' 
and officers, when faced with a decision like this, will find. 
themselves wanting to fold up the business sooner rather 
than later and cut their potential losses, rather than keep. 
struggling when there is a risk of losing everything including ' 
one’s own personal assets. 
Bear with me for one last scenario. The owner does” 
close the business and the receiver is now faced with trying to’ 
find a buyer. Change your role to that of a potential buyer.’ 
Does it make sense for you to take over the assets and the 
liabilities of an operation when the previous owners, directors 
and employees have a divided attention as to how they will. 
fare under the provisions of Bill 70 versus getting on with’ 
the future? 
In Bill 70 lies another potentially serious problem. All| 
the well-funded machinery of the board will be in place to’ 
make things very complicated and uncertain for a long) 
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period of time for the previous management team, and by 
association, for the incoming management team. 
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' What Bill 70 is about is the protection of workers’ 
wages. When we consider the long term, however, our 
association sees it as one more government-initiated struc- 
ture that will inhibit the generation of jobs not only in our 
industry but in other growth industries and industries that 
need to be restructured and consolidated in view of the 
larger implications of the international marketplace in 
which Ontario resides. We feel there should have been 
much more consultation with business before proceeding 
with the initiation of this bill. It is still not too late to 
undertake such further consultation, and we invite you to 
take advantage of this offer. 

_ Thank you for this opportunity to present these obser- 
vations. 

| Mrs Witmer: Thank you very much for a very infor- 
mative presentation. I think you have pointed out very well 
the need for us to take a look at the changes in the global 
economy and to prepare our people in order that they are 
‘suited to assume jobs in other areas. 

_ In the very last paragraph, you talked about the need 
for more consultation with business. If this consultation 
did take place, what would you be encouraging the gov- 
ernment to do regarding Bill 70? 


__ Ms Moyer: Rich, I know you have given a lot of 
thought to that. Would you handle that, please? 
' Mr Newman: I have two layers of desire, I guess. The 
first one is probably one that would not appeal to this 
lcommittee, but I should set the stage for it. I would like it 
‘rethought actually, if I had a chance to put my input into it. 
I see it as a social program really. I think the aegis of it 
probably i is prompted by social stimulus. Yet what is happen- 
‘ing, in its current form, is that it is going to cripple business, 
especially small business. So I would like it rethought. 

I think if it were possible to stack it somehow or rational- 
‘ize it with the UIC, tum it into an insurance program and 
fund it out of general revenues, that would be the right thing 
for this province, for both workers and employers. 
_ Recognizing that might not sell, my second suggestion 
would be that you unhook it from employment standards, 
that you in fact take out the termination and severance pay 
and leave it strictly what it was before, what the intent of 
the Bankruptcy Act is and things like that. Leave it to 
earned back wages and leave it to earned vacations and 
holidays and things that are there from the past. Moreover, 
I would put the cap back with the Legislature. 


_ Mrs Witmer: As opposed to regulation? 
Mr Newman: As opposed to regulation. 


_ Mrs Witmer: Certainly if it were limited to strictly 
vacation, the $5,000 cap would be changed dramatically. 


Mr Newman: There are cases—you just heard one 
before this—where people in fact go and work for nothing, 
‘because as long as there is light at the end of the tunnel, 
‘maybe you will accumulate quite a bit of back pay. 
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Mr Owens: My question is around the statement that 
Bill 70 will inhibit the generation of jobs. I like the statement 
and I will use it later in remarks, but in a different context. 

My comments are around the fact that the wage protec- 
tion fund is not meant to be a social program to be univer- 
sally accessed by all. When one looks at IBM, IBM pays 
its way. It pays its employees well. I understand they have 
just signed a letter of intent with Apple Computer. There is 
going to be a good alliance there. They are good corporate 
citizens. The problems we have, and the problems of the 
workers who have testified before this committee, the 
workers we have all seen in our constituency offices, have 
come from employment situations which are not like that 
at IBM. These are the people we are aiming to protect. I 
am not quite sure how something that takes place at the 
back end, where all possible avenues have been exhausted, 
is going to inhibit, at the front end, the creation of jobs. 


Mr Berg: I will answer that because I have seen this 
quite a few times in the last year or year and a half, wearing 
my different hats, what I do as a small businessman and also 
as vice-chairman of Enterprise York. I do not think anybody 
opposes, certainly not I, having the wages paid of workers 
of companies that fold or are in receivership. I think that is 
a given for anybody I know of. 

What bothers me is to try to resurrect companies that 
are in receivership. Usually the banks, as many of you 
probably know, do large ones, but they also pull the plug 
very quickly on small corporations and small businesses. 


Mr Owens: Not according to the Canadian Bankers 
Association. 


Mr Berg: That is another argument. 


Mr Owens: The white knights of industry, according 
to this morning’s testimony. That notwithstanding, yes? 


Mr Berg: That is not up for discussion now. But I see 
a lot of small businesses that are right on the ledge. They 
are either pushed over in a few days by the bank or have a 
few months and then they go out. A lot of them do not go 
into bankruptcy; they go into receivership. What bothers 
me is really how to recover and raise something from the 
ashes for small corporations. A lot of them are in the high- 
tech industry because they have very few hard assets. 
Their assets are in their people. 

If I were an investor—and I have looked at them as an 
investor—this legislation would scare me. It scares me be- 
cause one is putting in a board that will not make big 
decisions. The board’s decisions, when I read them, are 
over 45 days or over 90 days, and it is not conducive to 
putting a deal together quite quickly to save the jobs of 
companies or people that are in receivership or close to 
bankruptcy. 

I think it is the severance and the termination packages 
that bother me. I do not know, if I buy from a receiver, 
what the liabilities are on a successor corporation, because 
they may well carry over. This is not a bankruptcy but a 
receivership. That is what scares me and that, in my opinion, 
is what will lose jobs for you because I will not look at it. I 
will say, “What’s the use? I will go and look at a situation 
in Buffalo.” That is all. 
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The Vice-Chair: I am going to have to jump in here 
because it is now Mr Offer’s time. I am afraid that unless 
Mr Offer does not exhaust his time, you are out of luck 
this time, Mr Klopp. 

Mr Offer: I will be, as usual, as brief as possible. You 
know there is legislation pending in the federal area 
around this whole issue, Bill C-22, I think it is, which calls 
for protection of wages and vacation pay in bankruptcies 
and which is to be financed through a payroll tax. I wonder 
if you have had time to look at that and if you have any 
thoughts as to that. We are obviously not dealing with that 
particular legislation, but a lot of people have come before 
us and talked about this whole issue of harmonization. 


Mr Newman: If I remember correctly, it was a $2,000 
peak that they would pick up, and the harmonization 
would be that you would pick up the other $3,000 and 
would administer it through the provincial ministry. 


Mr Offer: I do not think that is it. 


Mr Newman: For the same reason that I do not think 
we should be doing a payroll tax or a head tax, levy or 
whatever, at the provincial level, I feel the same way at the 
federal level. Going back to this gentleman’s comment, it 
is a social safety net used only in certain specific cases of 
insolvencies where in fact it is not forthcoming. It is a 
form of insurance, as I see it, and it could be paid for out 
of general revenues. 

I think what the federal government is doing is abso- 
lutely wrong. They are sending a message to business all 
across the country now, in the sense that the mindset at 
work in Canada is really not to foster the creation of jobs 
and to leave employers free to put jobs together, so much 
as it is to have employers pay the costs of the phase-out of 
old industries and the phase-in of new industries. That I 
see as a broad societal problem. 
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Mr Offer: Very quickly, we have heard of a potential 
impact, no matter how it is funded, whether it be through a 
payroll tax, which is a possibility down the line, or through 
general revenues, that there is going to be, no matter what, 
an impact especially on small business, the small business 
person having to try to access insurance, which is a cost of 
doing business. Whether they are successful or not is up in 
the air. Mr Berg might want to share with us that aspect. 


Mr Berg: Mr Offer, I will be as brief as possible. 
When I Icok at a business, or when people are walking in 
here, pieces and pieces of legislation being piled on small 
guys like me, we are just throwing up our hands and Say- 
ing: “What’s the use? Let’s go to another jurisdiction.” You 
can write all the legislation you want. We are just too 
overburdened. In the last year and a half, we have had or 
possibly will have the GST, two bills that may affect us 
through employment, your bill and the bill from the fed- 
eral government, and then a tax on payroll basically for 
health costs. I do not have a lawyer or a legal department 
such as IBM that sits around and reads acts, unless you 
want to subsidize it. What I have is myself. You are cutting 
into my time of generating profits or business or new en. 
terprises, you really are, and this is just another piece of 


legislation where many people like me will say: “What a 
day. There must be easier ways of doing business.” 


Mr Newman: I would make one last comment from: 
my perspective, I guess. As I look at IBM with 12,000 or: 
13,000 employees, I cannot conceive of our growing in the) 
next 10 years, in the foreseeable future. Our whole focus) 
today is to try and lean up. For the first time in my 33. 
years at IBM, we are five months into a year and we are’ 
negative. We are losing money. It is that kind of thing that) 
is driving us to link up with Apple; two historically hostile k 
organizations. 

Mr Offer: I suppose there are also transnational com-’ 


‘ 


petitive pressures sort of driving your— 


Mr Newman: Yes, there are. That is what is driving, 
but this is what is driving Ontario today. It is not just 
driving IBM and Apple; it is driving every organization. 
you have got. My point is that your new jobs lie with 
organizations like Allen’s. They do not lay with the IBMs| 
and the Apples, so take care of them. 

Mr Klopp: They are selling stock. 

Mr Newman: I wish. Not another one heard from. 

Interjections. ) 

The Vice-Chair: Okay, please, some order. I wish to 
thank you very much for your presentation and to let you 
know, sir, that in reality I think we have had about three | 
small technology people come in and present, so we recog- ] 
nize there is some concern within that group. | 

Ms Moyer: Thank you, and if there is anything else. 
we can do to be of assistance, we will make that offer at. 
any time at your convenience. 


1 
| 
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CANADIAN UNION OF PUBLIC EMPLOYEES, 

ONTARIO DIVISION | 

The Vice-Chair: Thank you. Our next presenter will 

be the Canadian Union of Public Employees, Ontario Di- 
vision. There is a slight typo on the agenda, but it is okay. 
For the sake of Hansard and some of the members, would. 
you please identify yourselves and introduce yourselves to. 
the committee. 


Mr Stokes: My name is Michael Stokes and I am 
president of the Canadian Union of Public Employees in 
Ontario, and with me is Brian Blakeley, our legislative | 
liaison. 
The Ontario division of the Canadian Union of Public: 
Employees welcomes this opportunity to present our posi- | 
tion on the employee wage protection program to be en- 
acted by Bill 70, an act to amend the Employment: 
Standards Act. 

With over 400,000 members, CUPE is the largest lab- : 
our union in Canada. The Ontario division of CUPE repre- 
sents more than 151,000 members employed in both the: 
public and private sectors in all regions of Ontario. CUPE’ 
members work in a wide range of settings, including rest’ 
and retirement homes, nursing homes, homes for the aged, 
associations for community living, children’s aid societies, | 
the Ontario Housing Corp, the Workers’ Compensation 
Board, municipalities, public utilities, Ontario Hydro, — 
school boards, hospitals and universities. ( 
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| Many of our members work for employers in situations 
of very real financial hardship. These employers, to name 
put a few examples, include day care centres, rest and 
retirement homes and nursing homes. Many of our members 
aave experienced the hardships of missed paycheques or 
an employer that goes out of business with moneys owing 
for wages, vacation pay, termination or severance pay. 

| Accurrent and very real example of the financial uncer- 
vainty that CUPE members face in their day-to-day work 
ives is the situation of Garson Manor in Garson, Ontario. 
This private nursing home has, over the last 10 years, 

switched hands several times and our members have be- 
some accustomed to living their lives under the constant 
cloud of the imminent bankruptcy of their employer. On 
one occasion this spring, the employer presented our mem- 
bers with cheques for $10 in lieu of wages. This is but one 
>xample of CUPE members who could have benefited 
from an employee wage protection program had one been 
in place when they required it. 

On behalf of CUPE members at Garson Manor and the 
many other health care workers in similar situations 
throughout the province—Garson Manor is in by no 
means a single situation; it is a situation that is plaguing 
rest and retirement homes across this province—as well as 
all other workers in Ontario, CUPE Ontario, as indicated, 
is pleased to have this opportunity to comment on the 
zmployee wage protection program introduced in this past 
session of the Legislature. 

In our view, there is a very real and pressing need for a 
wage protection program in Ontario. The current recession 
is without question the worst to have hit the province since 
the Great Depression. Job losses in this province have to- 
talled over 214,000 in the first year of this recession, com- 
pared to 89,000 in the first year of the 1981-82 recession; 
97,000 jobs were lost in the manufacturing sector com- 
pared to a drop of 76,000 in 1981-82. 

__ The rate of job loss in Ontario has been over twice that 
of the national average. In Ontario we account for 80% of 
the national job loss. Many of these jobs are gone for ever. 
Like jobs in the resource sector, manufacturing jobs are 
hard to replace. It is important to remember that it is in the 
lower-paid jobs of the service sector where most new jobs 
have been created over the past decade. Increasingly it is 
in the service sector that workers displaced from the re- 
source, manufacturing and industrial sectors, as a result of 
the restructuring of the Canadian economy brought on by 
the free trade deal and the goods and services tax, must 
look for employment. 

In June of this year, the Minister of Labour informed 
the Legislature of Ontario that the employment standards 
branch of his ministry had received more than 13,000 po- 
tential claims for compensation from workers. That means 
13,000 Ontarians have not been paid wages since the Pre- 
mier announced the wage protection plan in October 1990. 
These workers were unable to collect their earned wages 
and other entitlements due to their employer’s insolvency, 
closure or simple failure to pay. The Ministry of Labour 
estimates that in the first 18 months of the employee wage 
protection program, more than 50,000 workers will qualify 
for compensation. 
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Judging by the severity of this recession, a portion of 
those 50,000 citizens of Ontario will no doubt come from 
CUPE workplaces, be they day care centres, nursing 
homes or community social service organizations. Receiv- 
ing up to $5,000 in compensation for unpaid earned 
wages, vacation pay, severance and termination pay will 
undoubtedly help these workers and their communities 
substantially. 

When the Minister of Labour, the Honourable Bob 
Mackenzie, introduced the legislation creating Ontario’s 
employee wage protection program, he said, “We have to 
take measures to increase protection for workers so that 
they do not become victims of circumstances they cannot 
control.” Mr Mackenzie also stated, “Workers are entitled 
to receive the money they have earned, and they must be 
assured that this money will be given to them.” 

CUPE Ontario strongly supports this position of the 
Minister of Labour. Workers should be assured that they 
will receive payment for their labours. 
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While the need for wage protection is highlighted dur- 
ing times of extremely high occurrences of bankruptcy, 
such as during the current recession, the need is none the 
less important in good times. Businesses fail for a myriad 
of reasons, as the table from the Brown commission report 
indicates. It is on page 6 of our document. 

The employee wage protection program proposed by the 
government is, as we understand it, meant to reimburse 
workers for unpaid wages, vacation pay, termination and sev- 
erance pay not paid to them as a result of employer bank- 
ruptcy, abandonment or any other failure-to-pay situation. 

As we see it, the program has two main components: 
first, to compensate employees for lost wages to a maximum 
of $5,000, and the EWPP will cover earned wages and 
vacation pay as well as the minimum amounts of severance 
and termination, as outlined in the Employment Standards 
Act; second, the creation of an expedited appeals process 
for employers and a new adjudication system for employee 
appeals. 

The program promises to provide quicker access to 
unpaid wages for employees than they are entitled to under 
the existing system. The legislation also reaffirms the respon- 
sibilities of directors of a business corporation with regard 
to their obligation to make good on unpaid wages. The bill 
as amended does not appear to extend any new liabilities 
to employers or their agents. 

Currently a worker who is owed wages, vacation pay, 
termination or severance pay has recourse to the employ- 
ment standards branch of the Ministry of Labour. Follow- 
ing an investigation of the worker’s entitlement, an 
employment standards officer has the authority to issue an 
order to pay against an employer. The maximum amount 
that can be so ordered is $4,000 plus any outstanding sev- 
erance pay amounts. However, despite the best efforts of 
the employment standards officers, it often proves impos- 
sible to collect these amounts. 

A worker entitled to wages, vacation, termination or 
severance pay is recognized by the federal bankruptcy 
laws as an unsecured creditor. Since workers’ claims under 
the current bankruptcy laws rank behind those of all the 
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secured creditors, such as financial institutions, their 
claims are rarely, if ever, paid. Many workers are therefore 
unable to collect wages, vacation, severance or termination 
pay owed to them by their bankrupt employers. 

Recently the federal government has announced plans 
to amend the federal bankruptcy law to provide some relief 
to workers who are owed wages and vacation pay. However, 
they propose covering only $2,000 of earned wages and 
vacation pay from a special fund to be established from a 
new tax. It seems unlikely that this proposal will make it 
through the legislative process in Ontario or in Ottawa. 

The inadequacy of the current process for recovering 
unpaid wages and other moneys has been documented by a 
number of reports, including the Premier’s Council report 
entitled People and Skills in the New Global Economy. An 
excerpt from that document reads: 

“Ontario should provide a wage protection advance to 
all workers who are owed wages, vacation pay, contribu- 
tions to benefits and pension plans, termination pay and 
severance pay by employers who shut down and default on 
their legal responsibilities. Ontario must then vigorously 
pursue recovery of these funds by all legal means available.” 

That is on page 277 of the report. 

The Brown commission report also recommended 
changes to allow employees to have increased rights to mon- 
eys owed to them for unpaid wages under bankruptcy laws. 

Clearly it appears that this government has taken into 
consideration the recommendations from those two reports 
in introducing this much-needed and progressive legislation 
to protect the wages, vacation, termination and severance pay 
of the workers of Ontario. 

The government of Ontario, in proposing this legisla- 
tion, has moved to ensure that compensation owed to em- 
ployees is paid in a timely manner. Under the EWPP 
appeals may be initiated by employees, by employers, by 
directors or by the director of employee standards. The 
government has announced that employees can file claims 
for unpaid moneys dating back to October 1, 1990. An 
employee can file a claim for any unpaid moneys with his 
local employment standards branch office. To ensure the 
timeliness of payments from the EWPP, hearings and ap- 
peals by employees will be required to be scheduled within 
45 days after an application to appeal has been made. Im- 
partial referees will then be required to make their deci- 
sions within 90 days of the initial hearing. 

In most cases, it appears that no payments from the 
EWPP will be made prior to the conclusion of any appeal 
proceedings. However, an adjudicator or referee hearing 
an appeal will be able to order an interim payment for any 
portion of the claim amount that is not found to be in 
dispute. Payments will also be made to workers while an 
appeal by directors about their status is proceeding. 

The EWPP will, as we understand it, be administered 
through the employment standards branch of the Ministry 
of Labour and financed out of general tax revenues. Em- 
ployment standards officers and area officers will investi- 
gate all claims for unpaid wages, vacation pay, severance 
and termination pay, as is the current practice, to identify 
employees’ eligibility for payment under the EWPP. 


In conclusion, I would say that in our submission we 
have documented: 

1. That there is a very real need for wage protection ir 
Ontario, both during times of recession and during times 
of economic prosperity. The need is clearly reflected in the 
Statistics on full and partial plant closures and the estimates 
of total financial loss to workers presented in our brief. The 
EWPP is needed to offset the financial penalties to work- 
ers, their families and the communities in which they live 
of plant closures, bankruptcies and other situations leading 
to a failure to pay earned wages. 

2. Why CUPE Ontario supports the initiative of the’ 
Ontario government in amending the Employment Standards 
Act to establish the employee wage protection program. _ 

When the Minister of Labour, the Honourable Bob 
Mackenzie, introduced this legislation, he noted that it 
was both “a major achievement in strengthening the 
rights of workers in Ontario” and “an integral part of 
our government’s comprehensive approach to labour 
adjustment.” 

CUPE Ontario strongly supports the creation of the 
employee wage protection program through Bill 70 and 
sincerely hopes that the government of Ontario will continue 
in its efforts in this regard. CUPE Ontario looks forward to 
the day, hopefully a day in the near future, when the peo- 
ple of Ontario will have a comprehensive system of labour 
adjustment in place. The employee wage protection program 
is a much-needed and timely first step in this process. 

We would like to thank you for your kind consideration 
of our position on the employee wage protection program. 


Mr Owens: The Ontario Public Service Employees. 
Union made mention of a problem with respect to govern-. 
ment services being contracted out to private sector em- 
ployers and these private sector employers then denying 
responsibility for payment of wages when they have gone 
out of business. Do you see that happening within the CUPE 
sector around nursing homes or children’s aid society group 
homes or homes for the developmentally handicapped? 

Mr Stokes: Absolutely. The situation in all of those 
sectors that you mentioned is outrageous. Those services: 
are best provided by public employees. When they are 
contracted out to companies, often these companies find: 
themselves in financial difficulty and the people who suf-, 
fer are not only the clients but the workers, who are denied’ 
wages and benefits that are rightly owed to them. It creates. 
quite a stressful living condition, as I said, for the residents’ 
of those homes as well as the workers. 

Mr Owens: We really appreciate your support. Do 
you see any problems within the legislation, any recom-: 
mendations you might like to make as to how it might be 
fine-tuned? : 

Mr Stokes: Not offhand. We see it as a very progres- 
sive and positive step. You could go further if you like. We 
would obviously be pleased to see it extend beyond this to 
include all wages and benefits that are currently owed to. 
an employee, rather than have it capped. : 

Mr Blakeley: There are two areas that we considered. 
including in the brief. One is the fact that there is no provi- 
sion for indexing on the $5,000 amount. I understand that: 
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_ sill probably be contained in other briefs from labour or- 

_ anizations and we chose not to include it in ours, but it is 

_ efinitely an area of some concern; $5,000 may seem like 
a appropriate amount in 1991, but in 2001 if it is still 
5,000 we have defeated the purpose of the legislation. 

Mr Stokes: Yes. While it has not been included, we 
vould support indexing. 

Mr Blakeley: The other area concerns the lack of a 
oecific funding mechanism other than general revenue. I 
vink to a certain extent that makes sense in that you do not 
ant to impose a taxation on the good employers in the 
revince, but problems as far as financing is concerned 
aight develop over the long term. 
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Ms S. Murdock: I just want to make a comment, be- 
ause when I was Shelley Martel’s constituency assistant 
ye Garson Manor situation arose, actually for the first time. 
he thing about this piece of legislation is that in the Gar- 
an situation, while it is in receivership or whenever it is 
ut in, because it has been in it a couple of times, the 
vorker under this legislation would still be eligible to re- 
eive benefits if that came to pass, regardless of whether 
ome mechanism was put in place to keep the thing alive. 
‘he worker does not suffer. 

I know that too many times they get their cheques and 
yen they go and cash them at their local grocery store, 
ecause Garson is a small community and you do not have to 
0 to the bank, as you do down here. Then it would bounce, 
nd yet these were employers at the time who were funded 
vy the provincial government and were getting good dollars, 
nd yet were not paying them out to where they belonged. 
am glad to see you used that one as an example, because 
‘is definitely a timely one. 

Mr Blakeley: Certainly a key feature of the legislation 
S$ Well is that there does not have to be a termination of 
ne business before benefit entitlement arises. If you get a 
10 cheque you can file a complaint with the ministry and 
\opefully it will be made good. 


Ms S. Murdock: | just have one question. I know the 
‘eputy minister said on Monday that the average wages, 
facation, termination and severance pay would amount to 
bout $4,300. I know you said you would like a COLA on 
he amount, the $5,000 and so on, but would the $5,000 
‘over most of your employees? 


Mr Stokes: Probably in those work situations, Be- 
ause they are critically underpaid, | would imagine the 
5,000 would cover it under today’s situation, 

Mr Offer: I have just a few questions, They deal with 
de legislation as originally introduced by the minister, and 

think you have alluded to that on page 5 of your brief in 
ems of quotations. | am wondering if you can share with 
ne your reaction to the amendments which were subse- 
juently introduced, those amendments which, for instance, 
ook away the liability of officers and restricted the liabil- 
ty of directors of those Companies that in some cases went 
vankrupt. | am wondering if you could share with us 
vhether you feel those amendments enhance the principle 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


R-331 








of workers being assured they will receive payment for 
their labours, as you said on page 5. 

Mr Stokes: I do not know whether “enhance” is the 
right word. I think it restricted the liability to those who are 
appropriately responsible for it. I do not think the intent of 
the legislation was ever to penalize volunteer directors. 


Mr Offer: I was not alluding to the volunteers. I 
would just like to get your thoughts as to whether, in your 
opinion, those amendments should or should not have 
been introduced. 


Mr Stokes: We do not have any problem with the 
amendments, if that is what you are asking. 


Mr Offer: I would like to get your thoughts, because 
certainly that has been the subject of some discussion as 
we have gone through these hearings. 


Mr Blakeley: I think the amendments were intro- 
duced for a couple of reasons. The amendment regarding 
the directors’ restrictions, as I understand it, now brings 
those restrictions in line with the restrictions set out in the 
Ontario Business Corporations Act, which is obviously the 
appropriate place to be defining a director’s responsibili- 
ties and liabilities in a corporation. If you then start turning 
around and using other pieces of legislation to achieve 
goals which are addressed in separate legislation, I think 
you would be running into a problem. 

We were at a meeting this afternoon where we were 
discussing regulations for health care workers and trying 
to achieve goals that are properly contained in the Mental 
Health Act. People were trying to use the legislation to 
achieve goals that are not what the legislation is trying to do. 

I think in that case it did not reduce anybody’s liabilities. 
It clarified that the liabilities were the same as the ones in the 
Business Corporations Act. 


Mr Offer: I guess the question is not so much the 
liabilities, which basically are the same; it is the enforcement 
procedure which is different under this bill than under the 
Business Corporations Act. I just wanted to bring this 
point up because you were so very strong and clear in your 
presentation in terms of the workers being assured they 
will receive payment. It harks back to the April 11 intro- 
duction of the legislation, which was of course amended 
and which seems to fly in the face of the principle. 


Mr Blakeley: In response to that, the workers, as they 
stand now, do not have a lot of protection. If somebody 
closes up shop and disappears, there is no guarantee they 
will receive any form of monetary compensation. What 
this legislation proposes is that the government will go on 
the hook, if you will, for $5,000, and then the government 
will have to recover the money. So if the government then 
has a problem getting the money back because it does not 
have anybody to go after, that does not lessen the value of 
this legislation to an individual who is out cash, 

From what we have looked at, the way to guarantee the 
workers will receive their pay from their employer would 
be to amend the federal bankruptcy law—not the way it has 
been introduced, which is the token $2,000 with another 
taxation program, but to put unpaid wages, vacation entitle- 
ments, severance entitlements, ahead of secure creditors. 
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Why should a bank go in and be able to reclaim money 
that it made a mistake lending, let’s say? Let’s take a bad 
case. Let’s say they gave money to somebody who had a 
bad business idea. This person went out and employed 
people and went bankrupt. Why should the bank, which 
had knowledge of this business, had a chance to look at the 
prospectus, at the business plan, and to evaluate the people 
who were coming to it for money, have a greater claim to 
the money than the employees who said, “I’d rather be 
working than be unemployed, so I’ll go down and I’ll cast 
my lot with this person who is hiring”? 

Mr Offer: Yes, I recognize your opinions on the 
Bankruptcy Act. We have heard this, obviously, and it is 
unfortunate we do not have any jurisdiction over that. Just 
carrying it forward, is it your position that there is some 
social responsibility of the taxpayers of the province to in 
effect guarantee the termination and severance pay of po- 
tentially every worker of this province up to whatever limit 
is in the legislation? 

Mr Blakeley: I think what we see in this legislation is 
a willingness of the province, or of the current govern- 
ment, to assume that role, to say that in Ontario people 
who work for a living and who are denied earned income 
deserve the protection of the government to the amount of 
$5,000, as it now stands, and that the government will take 
the responsibility of seeking redress for that. I think that is 
an appropriate policy. 

Mrs Witmer: We have heard from different people 
during the past four days and certainly we hear from most 
of the union members that they are very supportive of this 
legislation, that it will certainly help their members to re- 
cover unpaid wages and the other moneys owed. Yet we 
have heard from business people, employers, that this is 
definitely going to have an impact on the economy in On- 
tario because it has created uncertainty, that there are indi- 
viduals who will not invest more money in this economy 
and individuals who are looking to move to other jurisdic- 
tions, whether it be the United States or Quebec or what 
have you. What does your membership feel about this, the 
fact that the possibility of getting a job in the future could 
be lessened because of this type of legislation, which the 
employers definitely do fear and will mean an added cost 
to doing business in this province? 


Mr Stokes: First, the protection would be extended to 
all workers, not just our members. The majority of workers 
in the province are non-union. 


Mrs Witmer: Okay. The only reason I say that is be- 
cause most of the people who have appeared here have 
represented the unions. 


Mr Stokes: Our interests extend beyond our own 
membership to all workers in general and the protection 
that should be extended to them. The issue of the impact 
on the business community, I think, is a red herring. I do 
not think businesses will leave this jurisdiction because of 
this piece of legislation. If they are going to leave, they are 
going to leave for other reasons. I do not think it is going 
to pre-empt anyone from investing in the province as well. 
I think this is a good province. It could be a successful 
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province for business. I do not see why it has to exclude 
rights for workers at the same time. | 

Mr Blakeley: Another concern we have is that we de 
not see how it is a new cost of doing business. There is no 


specific taxation. 
Mrs Witmer: There is the increased cost of purchasi 
directors’ liability insurance, if you can get the insurance. | 


Mr Blakeley: But our understanding is that those lia- 
bilities are currently in existence under the Business Cor: 
porations Act. 

Mrs Witmer: No. According to this legislation there 
are some changes that will have an impact. I guess I hear 
you saying that you do not feel it is going to cost . 
province jobs. 


Mr Blakeley: No, I do not think it will. Basically the 
legislation provides an avenue for some compensation foi 
people who happen to get in with a bad lot, as far as 
employers go, or an employer who comes across some 
unforeseen circumstance. Generally I think employers sel, 
up business to earn a living and recognize that paying their 
employees is part of the cost of doing business. 

I will defer on the question of liability insurance. | 
assume you will hear from numerous other witnesses whe 
will address that issue. Our understanding was that it is in 
line with the current liabilities. 


Mrs Witmer: Actually, we have heard from peo 
that there is a great deal of difficulty in getting liability 
insurance and that it does increase the cost of doing busines 
Certainly this bill will have a severe impact. 


Mr Blakeley: That was certainly a significant part al 
the discussions during the legislation when they reviewed 
that. It may increase the cost of doing business in that area, 
but I do not think it is going to drive businesses out. 


Mrs Witmer: I definitely feel that in this province 
there is a need for greater consultation with all people. 1 
think we are seeing polarization on this issue and some of 
the other upcoming labour legislation. What suggestions. 
would you have for bringing together all the people who 
are going to be impacted by this type of legislation so that, 
when legislation such as this is brought forward, we do not 
have the problem that was created with Bill 70, where it 
had to be seriously amended? What suggestions do you 
have so that we could work more closely together? 

Mr Stokes: That is an interesting question. The fact of 
the matter is that this is the first time the labour movement 
has had an equal opportunity for consultation in any of the 
processes that existed. I guess I am not surprised it is the 
first time I have heard these types of questions come for: 
ward. What about broadening the consultation process! 
Quite frankly, we were shut out of the consultation pro: 
cess. We think the consultation process that exists now is 
much broader than the one that existed before. | 


Mrs Witmer: Okay, so I hear you saying this is the 
first time you feel that you have been consulted. 
Mr Stokes: Not on this piece of legislation. The firs) 
time the labour movement has been consulted in real, gen: \ 
uine terms was since October 1990. 


Mrs Witmer: I appreciate that. 


! 













‘1 AUGUST 1991 
| Ms S. Murdock: On a point of order, Mr Chair: Mrs 


Witmer just made that the liabilities of the directors. I 
think it is a misunderstanding that the Ontario Business 
Corporations Act and this legislation would differ. They do 
not. They are the same. I have asked the ministry people to 
do a chart of the three different areas because I think a lot 
of us are getting confused as to what is and is not in it with 
the amendments that were announced on June 5. There is 
‘no difference between the liabilities of the directors under 
‘OBCA and this. 

Mr Offer: The procedure for enforcement. 


{ Ms S. Murdock: The procedure for enforcement is 
different but the liabilities are not different. 


_ Mrs Witmer: It is very different, and I think that is 
‘important and significant. 


| Mr Offer: The working mechanism is clearly one that 


‘is having some concem. 


/ Ms S. Murdock: I will agree that the enforcement 
‘mechanism is different, but the liability is not different. I 
just wanted to say that. 


_ The Vice-Chair: Time has expired and I thank you 
for your presentation. 

Is there anyone here from the North Shore Loggers 
Association? No? I think we are going to end up having to 
take a recess for 10 minutes while we wait for the next group, 
which will be the Canadian Bar Association—Ontario. 

| 

, The committee recessed at 1535. 

1548 
CANADIAN BAR ASSOCIATION—ONTARIO 

_ The Vice-Chair: Would the committee to come back to 
order. Our next presenter is the Canadian Bar Association— 
Ontario. Please come forward. The bar association has given 
‘us two briefs. One I believe is pre-dated to the proposed 
‘amendments and then there is a current one. I ask that you 
identify yourselves and introduce yourselves for Hansard. 


_ Mr Manning: My name is Garth Manning. I am the 
president of the Canadian Bar Association—Ontario. We 
Tepresent something in excess of 16,000 members. I am 
merely going to set the scene for no more than two minutes. 
The main submission will be made by my colleague, Daniel 
Dowdall, and then will be taken by my other colleague, 
John Swan. 

Setting the scene, you are quite right; there are two 
submissions. The first one is the submission my associa- 
tion made when Bill 70 was originally introduced. We will 
all recall that the original bill attracted some attention—I 
‘think that would be an understatement—and was subse- 
quently amended by the minister. We have given you our 
original submission because our up-to-date submission, 
the one with three names on the front, brings our submis- 
‘sion up to date and takes into account the changes the 
‘minister announced, although some of the material in our 
original submission is still germane today. 

_ I would like to emphasize that the association is non- 
political in nature. We are not equipped to, we do not want 
to and we do not in fact comment on political matters. 


We are knowledgeable in submitting briefs to all areas 
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of government. We have done so on many occasions. Our 
aims are primarily in the public interest, and second so that 
any proposed legislation is written in clear terms which are 
incapable of being misconstrued. 

With that brief introduction and setting the back- 
ground, I will leave the actual submission to Dan Dowdall 
and John Swan. 


Mr Dowdall: We are going to divide this presentation 
up between John and me. I am going to talk about certain 
concerns we have with respect to the payment plan itself 
and the implications of that and some continued concerns 
we have with respect to director liability. John will be 
addressing you with respect to concerns we have about the 
procedural elements of the proposed bill. 

Dealing first of all with the question of the payment 
plan, and this of course is the proposal that a fund be 
established and people can make claims against the fund, I 
think in a nutshell the concern I can express in that respect 
is really one with respect to the failure of the bill to take 
into consideration the issue of mitigation. As lawyers, one 
of the fundamental issues we deal with in terms of the 
recoupment of loss to individuals is the question of 
whether or not they have been able to successfully take 
action so as to lessen the loss. The concern we have with 
the bill is that it has not taken into consideration the fact 
that employees who are displaced as a result of termination 
may have been able to take effective steps to lessen their loss. 

My particular background in being here today is as a 
fairly rare breed of insolvency lawyer. I am a fairly busy 
person, unfortunately, these days. Very often in my practice, 
for instance, we see situations where companies fail and 
the corporation dies but the business continues. In many 
ways, receivership is a fairly effective way of restructuring 
a business so that the useful parts of the business go on 
and get purchased by a new purchaser, who continues and 
employs the employees and the failing parts of the business 
get liquidated and discontinued. 

There seems to be a public misconception that somehow 
or other receivership or bankruptcy leads to a mechanism 
whereby the table gets purchased by Mr A, who carts it off 
in one direction, the machine over here goes off to Mr B, 
Miss C picks up some other machine and it is all just 
disbanded. In reality, what happens in receivership and 
bankruptcy, in the vast majority of situations, is that the 
functioning parts of the business are purchased and the 
employees who are associated with that are re-employed. 

To put that in the context of Bill 70, what is happening 
here is that there are purchasers buying businesses and 
re-employing individuals, and those purchasers are, under 
the Employment Standards Act, successor employers. 
Under the Employment Standards Act, the employees have 
the same rights with respect to severance pay and the same 
rights with respect to termination pay from that purchaser 
as they would have in the situation they had previously 
left. So we are in a situation where they really have not 
suffered a loss. 

Perhaps the best way of showing this might be an 
example. A company goes into receivership. It had 70 
employees; 50 of these employees are re-employed by a 
purchaser; 20 of these people are terminated. Clearly the 
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people who are terminated are in a different situation from 
the people who are re-employed. Let’s take the position of 
one of these individuals who becomes re-employed. The 
employer decides to terminate that individual three weeks 
or three months into his new employment. At that time, the 
new purchaser would, under the existing legislation, be 
responsible. The purchaser, not the public purse, would be 
responsible to pay that person based on the seniority rights 
he had accumulated in the predecessor business, both ter- 
mination and severance pay, according to the statute. We 
do not see that there necessarily is a loss in that situation. 

The question that arises is, why is this bill proposing to 
compensate this person and allow this person to make a 
claim against the fund, which I think, when all is said and 
done, and notwithstanding the efforts that may be directed 
to recoup some expense from the directors, is ultimately 
going to largely come out of the public purse? 

I am saying the same thing with respect to both termina- 
tion and severance pay and, to a lesser degree, with respect 
to vacation pay. Certainly with many of the receiverships and 
bankruptcies I have been involved in, when the employees 
are in fact rehired the purchaser, as a matter of goodwill, 
just gives the employees the same vacation routine and the 
same pay package and so forth that they routinely had. 

That is not to say everybody is going to come out fine 
in this situation, but I think what we have to do in looking 
at this bill is to determine where there really is a loss 
happening. It would be a very unfair situation, for instance, 
in one of these situations where there is continued employ- 
ment, for a person to walk up, get a $5,000 cheque from 
the government and have all the termination and severance 
pay rights he already has from a new purchaser. There would 
be some reduction, I believe, if they were then fired by the 
new purchaser, but what we are doing is really giving the 
new purchaser a kind of windfall in the sense that he now 
has employees to whom he owes less obligations than he 
would in another situation. When the choice is between the 
new purchaser taking on an obligation, which he has been 
taking on for years, and being relieved of that obligation at 
the public purse, it does not make a lot of sense to us. 

That is the main thrust of the provisions, which are set out 
in more detail under the section dealing with the payment plan. 

The second issue that comes out of the plan is the whole 
question of the fact that the fund itself is likely—I underline 
the word “likely” because we are going to have to give time 
to see what happens—going to displace what has really 
become a fairly entrenched practice in the insolvency com- 
munity of the banks going in at the commencement of a 
receivership and paying money, paying the outstanding 
payroll amounts, especially in light of the fact that the bill 
seems to suggest, although it is not very clear on this, that 
the banks will not be able to pay the employee and take an 
assignment of the employee’s claim, which is the practice, 
for instance, in the United Kingdom. 

Today sees the bank go in, appoint a receiver and fund 
the last payroll that has not been made, so that the employ- 
ees get the payroll money, which is the money they really 
are relying on. None of these people is banking on his 
vacation pay, banking on termination and severance pay. 
They are not expecting those payments. What they are 
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expecting is their payroll cheque. That cheque now gets 
honoured by the bank. It almost always gets honoure¢ 
gratuitously. The bank adds that to its security and tries tc 
get it out of the assets, but the bottom line is that if the 
bank comes up short, it eats that amount. That payment is 
happening immediately and it is being made by the bank. | 

Our view is that what is going to happen is a situatior 
under this fund system, especially if there is to be no as. 
signment to the bank, where the bank is not going to maké 
that payment, the employee is not going to get the payrol) 
cheque he has counted on and the bank’s recovery is going 
to be enhanced out of the public purse. 

The reason I speak to this issue is that as a bankruptcy 
lawyer—lI said a rare breed, and there really are very few 
of us—we have obviously been dominated—I think the 
entire time I haye been at the bar we have been talking 
about our new Bankruptcy Act, which got introduced—a 
least part of what we hoped for got introduced in the lasi 
few weeks. One of the reasons, as I have understood it as ¢' 
bankruptcy practitioner, that the last decade of delay ir’ 
bankruptcy has been about is precisely this issue, the con- 
tentious nature the government has had about how to deal 
with the employees and the question about whether ii 
ought to treat the employees as having a supersecurity 
position against the assets or whether it ought to set up ¢ 
fund and how to fund the fund. Of course, they have opted’ 
as we have seen from the recent amendments, for the func’ 
option, but they are doing it really on the basis of some tay’ 
on employers rather than out of the public purse per se. 

I think this is an area we really have to sit down and think’ 
about. At the very least, I think we owe the banking/com# 
mercial insolvency end of our world the duty to make the 
government’s position on this clear. If there are not going 
to be assignments, we should say it. If you look at thé 
wage legislation that came in with the bankruptcy amend: 
ments, they came right out and said, “You can’t assign.” ’ 
do not know that I agree with that. I think that is not ¢ 
good policy actually, because I think it is just going tc 
delay payment to the employees. The banks are going t 
have a perfect excuse not to make the payments they have 
been making all along. They are going to say, “Go see the! 
government.” There the fund is well known. So you are’ 
letting the banks off the hook. 

I think it is my duty here to come and tell you that. | 
am wearing sort of a double hat. Because we are all tax’ 
payers here, I am not sure that is the best way I want to sev 
the money go. Again, that is.a political decision. 
1600 

The third element I wanted to come and speak to you 
about on this plan is how the fund is going to impact o1 
restructuring. I talked about insolvency lawyers beinj 
fairly rare. Those of us who have a substantial portion 0: 
our practice working with troubled companies, as I do, art 
an even rarer breed. I have had to deal in my practice wit] 
the whole question of how it is that some of these issue: 
impact on restructuring. 

Traditionally, when you have a company that is in trou 
ble, typically management does not recognize that problen’ 
very quickly. Hindsight is wonderful, and you say, “Gee, 
Should have recognized that.” But the reality is that thi 
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managers, just like any other human beings, are able to kid 
shemselves about their problem. The result of all this is 
hat by the time the companies end up in a restructuring 
node and they are in my office or whatever, they do not 
iave any real extra cash to throw around. You look at a 
vompany and you say: “Look, you can’t make money 
naking widgets and it’s dragging down the rest of your 
yusiness where you are successful. The answer here is that 
egrettably, because you can’t make money doing it, you 
ave to shut down part of the business. But let’s save this 
yther part over here.” 

The problem is you are in a catch-22 situation, because 
he present legislation says that if you are going to lay 
yeople off, you have to make extraordinary payments to 
hem. The problem you have there is that you just do not 
lave any money. You have got all the credit you can have. 
You are usually on COD with your suppliers. If you stop 
aking goods in from your suppliers, you do not have ma- 
erial to put through your plant and you might as well shut 
lown the whole plant. You cannot borrow any more 
noney at the bank. The businessman has probably mort- 
gaged his house and injected money into the business. He 
s at this situation where he has these obligations to make 
ind he cannot come up with the cash. 

Under the present regime we have, you are able to go 
0 the employees and you are able to just tell them the facts 
of life; call in the guy from the union, call in the employees 
ind say, “Look, let’s make a deal.” The reason is because 
hey know that in the present priority regime, if you go 
yankrupt they are not going to get anything for termination 
ind severance pay. That is the sad reality of where we are at. 
| I think all of us in this situation would like to see some 
‘orm of bankruptcy reform where employees’ rights have a 
aigher priority than they already have. In our original sub- 
mission what we said was that this should all be part of 
yankruptcy reform. Regrettably it looks like it has been 
shoved off to phase 2 of bankruptcy reform, which for all I 
cow may be another 26 years away, just like phase 1 was. 

In any event, the problem you have here is that you get 
nto a tension situation between sustaining the business, 
which means the employment for the individuals who are 
z0ing to continue, versus the making of the payments to 
he individuals who are being dismissed. There is a tension 
n the rights. With the next act and the new fund that 
would be here, it is going to be a lot tougher to make these 
xind of deals, because the dismissed employees are really 
3Oing to say: “I want to insist on a minimum cash payment 
hat I can go get from the fund. There is nothing left for me 
n this business.” 

_ The point we want to point out for you, so that in 
naking your decisions and recommendations you can at 
east focus on it and make a decision on it, is that there is a 
yalancing here. The fund is creating a situation where the 
‘ights of continuing employees are being put in tension 
Nith the aspirations of the terminating employees and the 
‘esult of all this might be that—you have got a company 
hat has no cash. We would like it to have cash and we 
nould like it to not be in trouble, but the reality is it does 


1ot have cash and it cannot make the payments, and what I 


am afraid we are going to see are situations where the 


deals we have been able to make in the past are not going 
to be happening. 

One of the recommendations we make is that there 
Should be incentives in the plan to turn to people and say, 
“Look, if you the employees had a reasonable deal on the 
table from the employers and you just turned it down be- 
cause you were going to come here and get cash out of the 
public till,” they should perhaps have some question mark 
in their mind at the time they are refusing to make a deal 
as to whether or not they really are going to qualify for 
compensation. 

On to the question of directors’ liability. First of all, I 
should say with a lot of sincerity, as one of the people who 
screamed and yelled perhaps most about the previous bill, 
that I am very gratified by the fact that there was a re- 
sponse to the concerns that were expressed about the ex- 
tent of directors’ liability and officers’ liability in the area. 
To me, directors and officers are not mythical people. They 
are the guys who come into my office and sit in the chair 
across in my office and they are very scared individuals 
who are sitting there saying: “Are they really going to take 
my house? Am I really going to lose my car?” 

Ironically, there is a tension here, because these same 
directors and officers who seem, when you are dealing in a 
legislative context, to be faceless moguls are really human 
beings like you and I, and they are very terrified by the 
concept of losing everything they have as a result of director 
liability concerns. 

I can tell you a true story. I have a client I am working 
with. It is a company here with a lot of employees. It was 
one of the most democratically run companies I ever had. I 
remember I asked the client, “Who is the president?” He 
said, “Oh, we elect that from the employees every year.” 
He was in my office because he was concerned about his 
liability to the bank, which was $100,000. This was right at 
the height before the government had withdrawn the last part 
of Bill 70, and I almost had to restrain myself from laughing. 
I told him his Bill 70 liability with this many employees— 
this was back when we had termination and severance pay 
obligations in the amendment—was more like $500,000. 
The man got up out of his chair and started walking to- 
wards the door saying, “I’m going to go shut the plant.” 

That is the kind of reaction. I had to physically get out 
of my chair and say, “No, we’ll work this out.” We calmed 
him down, but the point is to convey to you the seriousness 
with which these individuals regard this. If you take a 55- 
year-old man, who may be a director of a company, and tell 
him he is going to be wiped out because of liability to 
employees—he has come into my office to try and find 
ways to stay in business, because the businessman’s first 
objective is to meet the payroll. It is not because he is an 
altruist. It is because if he does not make the payroll, the 
employees go home and he is out of business. He has 
nothing more to fight for. He is on the hook for his guaran- 
tee to the bank. He is out of business. He has lost his 
investment in the business. For perfectly selfish reasons, 
his primary objective in business is to make the payroll, 
and that is the number one thing that dominates a 
businessman’s objective when he is trouble. 
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The Vice-Chair: I am going to interject to warn you 
that you are about halfway through your brief but you are 
three quarters of the way through the time allotted. 


Mr Dowdall: I will speed it up. In insolvency situa- 
tions, when you look at what does not get paid, it is the 
things that directors do not have control over. They are 
what I call the stub-end issues. You are always paying 
payroll in arrears. You never pay vacation pay, or very 
rarely in very few businesses. You do not pay vacation 
pay; the boys take their vacation. There is never this act of 
saying, “We’re not going to make the payroll.” What hap- 
pens is that there is a constant struggle to make the payroll 
and then it suddenly just does not happen because you run 
out of cash, because the bank appoints a receiver, because 
you get petitioned into bankruptcy. The directors are being 
held personally liable for something which in reality they 
have no control over, and that I think is unfair. 

In our proposal, we are saying that the way to deal with 
this is to introduce a due diligence defence. In fact, we are 
making the radical proposal that there should be actually 
less liability than there is under the existing corporations 
statute, and explain in here why it is that there has not been 
a tremendous outcry about the existing corporations statute 
liability. The reason for that is because up until two years 
ago, and over the last two years, it has not been a practical 
problem. But a combination of Supreme Court of Canada 
rulings which have wiped out in certain cases the deemed 
trust for vacation pay, and this payment fund, which is 
now going to stop the bank’s gratuitous payment, which 
benefited the directors in the past—two years ago, when 
the director came into my office, we did not talk much 
about being worried about the employees because we 
knew they were going to get paid, and we have gone to the 
situation now where they are going to get dinged. 

They are caught in this impossible situation. Their op- 
tions are, do you rape the company, do you take the little 
bit of cash you have and maybe continue the business, 
continue the employment, or do you grab it all, throw it 
into some bank account, cut people a bunch of cheques, 
and then terminate them all? We have had this. I have had 
businesses, clients, which could have continued but have 
not continued because to do so would have been to expose 
the directors to these kinds of liabilities. So I think there is 
a counterproductive element to this thing as well. 

John is going to talk about some procedural aspects 
that we find troublesome, and then I guess we will have 
some time for questions. 
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Mr Swan: I will be very brief. The Employment Stan- 
dards Act has always taken the position, and it is well- 
known to be very effective, of making sure that employees 
get current wages. A call to the Department of Labour will 
very often make sure the employee is paid very promptly. 
It is a very proper threat to make sure the employees have 
money to buy their groceries. 

What we are concerned about is the transfer of that 
very summary procedure to determine the liability of di- 
rectors under the legislation. We would Suggest that rather 
than using a means to reimburse the compensation fund, 
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which is designed to protect employees for their week]; 
paycheque, that method be replaced by the ordinan 
method by which any debtor is made liable to pay a credi 
tor; that is, an ordinary action started in the the courts i) 
which the ordinary defences are available. We do not see; 
reason, when the purpose of the payment is not to funi 
employees immediately, that the summary procedure 0. 
having a director’s liability determined by an employmen. 
standards officer should be adopted. | 

The second point is that we do not see the need fo 
what we can point out is a rather savage fine of $50,00( 
for failure to comply with an order of the employmen 
standards officer. That failure to comply could arise i 
there was a failure to pay in accordance with the order 
While there are some procedural safeguards for the directo 
who seeks to have the order reviewed, it seems to us to b 
overkill to suggest that in addition to being made liable fo’ 
the amount of the wages he should be liable for, there i 
the risk of a fine. 

In our brief, we point out what we understood was th. 
origin of that particular provision, but if the provision i: 
intended only to get those who have, for example, ab 
sconded from the jurisdiction and taken the company’s kitty 
with them, then perhaps it should be limited to that ani 
should not be used as something in terrorem. We point ow 
as well that if a director is facing his or her own persona. 
bankruptcy, a fine is not discharged on bankruptcy, an 
that looks a bit vindictive, that the person cannot avoid thi 
liability for non-payment even by going bankrupt. 


The Vice-Chair: We will start our questions with M’ 
Offer. We have time for only one question each. 


Mr Offer: I have one question in two parts. People havi 
come before the committee and spoken about the provision 
in the bill that the branch does not have to exhaust all it 
remedies against the employer before proceeding agains 
the director. Can you share your thoughts with us on tha 
provision? Second, the due diligence provision is one thiny 
which I think was in your earlier brief. To be clear, doe, 
that mean there should be a right for a director to argu’ 
before someone that his or her liability should be miti: 
gated, reduced or whatever? 

Mr Dowdall: To exhaust all its remedies: The presen’ 
Corporations Act provides that there is an obligation ti 
take certain steps to recover from the corporation. I thin), 
we should never get away from the view that director lia 
bility should be secondary. The assets of the corporatioi 
should be what pays people out. The problem we are con. 
fronted with is certain constitutional and legislative prob. 
lems in trying to create the appropriate priorities. Th. 
problem is that the province has in some ways tried t 
create the appropriate priorities only to be defeated as . 
result of certain decisions of the Supreme Court of Canad) 
and the bankruptcy amendments are not going to help us ¢ 
all with that, that I can see. 


Mr Swan: On the due diligence, the model we woul. 
recommend is something like the Income Tax Act. Ther’ 
would a number of decisions under that which indicate thi 
standard of care that the director has to establish, and it i, 
pretty high. It means that the director who, for example. 
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akes all reasonable precautions to make sure vacation pay 
is accrued, let’s say, is put aside into the kitty, is protected 
f somebody whom he cannot control takes off with it or 
jays it improperly. The cases on the Income Tax Act are a 
\seful source of information on that. 

! Mrs Witmer: I appreciate your presentation today 
nd the former one. It certainly gave many of us a great 
leal of information. What advice would you have for the 
irovince, now that the federal government has introduced 
egislation, on harmonization of the two plans? 


Mr Dowdall: I think it is going to be a real problem. 
tis going to take a lot of discussion, not only because you 
te both trying to do the same thing in one area but espe- 


ally because you are trying to do different things. The 


irovince is trying to compensate for more dollars abso- 
utely and also for different things. I am not sure: If you 
nake your claim to the federal fund and you get $2,000, 
vhat does that cover? It also comes bouncing back even to 
he directors, and it has significant enforcement issues for 
he directors, because the subrogation issues and enforce- 
nent issues at the federal level are very different from 
ose in the province. I do not have a complete answer for 
rou. I think it is a real hornet’s nest. 

__ Mrs Witmer: I guess I hear you saying that there cer- 
ainly needs to be more investigation. 


Mr Dowdall: Exactly. 


| Mr Swan: The difficulty is that the feds have un- 
loubted jurisdiction overall under their Bankruptcy Act. I 
hink it almost puts the responsibility on the province. to 
‘ind some way in which its goals can be achieved within 
hat overall umbrella, because if it comes to a dispute, as 
\appened with the statutory trusts, the federal legislation 
vill prevail. There is nothing we can do about that except 
o work within that framework to achieve, for the prov- 
nce, its goals, whatever they may be. 
_ The Vice-Chair: I am going to have to— 
_ Mrs Witmer: Just one comment: We have certainly 
aad some people indicate that the province should not be 
yassing that bill until that process has been completely 
vorked out. 
_ The Vice-Chair: You are getting as good as Mr Offer 
it sneaking something in. 

Mrs Witmer: That is good. I have tried for four days. 


| Mr Owens: Mr Dowdall, you mentioned the concept 
of a reasonable deal being worked out. How would you 
Jefine a reasonable deal? What time frames would you 
attach to that reasonable deal, and who then would you say 
would be responsible for the wages that would have been 
yaid during that period of the reasonable deal being 
worked out? 

__ Mr Dowdall: The issue for the reasonable deal is that 
he topic, the subject matter of the so-called reasonable 
deal, is termination and severance pay. I am not saying that 
some employer ought to be able to come and say, “I’ll pay 
your wages six weeks from now.” We are dealing with 
matters which really are what I call extraordinary pay- 
ments in the sense that they are not made in the ordinary 
course. Businessmen do not want to be in a position where 


they are laying off employees. They would rather be growing 
and hiring more people, thanks very much. 

The reasonable deal is really defined by the circum- 
stances of the company and the cash flow needs of the 
company. It is very difficult. This is largely what I do on 
the debtor side of my practice. We try to figure out what we 
need to make the business run within reasonable parameters 
SO it is not going to be in constant crisis, and then devote 
excess cash flow to making extraordinary payments, like 
trade suppliers the debtor company has accumulated 
amounts owing to. We try to get the debtor company on 
payment plans it can make, and the same thing with the 
employee package. 

The Vice-Chair: Thank you for your presentation. It 
has been something different. You are the first people to 
come with your point of view from your perspective, and 
we will be definitely taking that into consideration. 


STUDENT UNION OF LAKEHEAD UNIVERSITY 


The Vice-Chair: Our next presenter is the Student 
Union of Lakehead University, Mr Middleton. At your lei- 
sure, Sir. 


Mr Middleton: Thank you for this opportunity to ad- 
dress the committee. My name is Ian Middleton. I am the 
president of the student association at Lakehead University, 
and I represent both graduate and undergraduate students as — 
well as full- and part-time, approximately 7,000. Lakehead 
University is situated in Thunder Bay. 

Our student union is a non-profit organization. It is 
democratically based. Its mandate is service-oriented, 
which means we run services for our students. We are also 
a politically motivated organization, so we do more than 
just run businesses. We also lobby the government, we 
also run campaigns and we also try to promote social 
awareness and social consciousness within our community at 
the university and within the community of Thunder Bay. 

There are a few issues in the bill I would like to talk 
about. But first I will give you a little bit more background 
on our organization. We have eight full-time employees; we 
also employed about 120 part-time positions throughout 
the academic year. We are fairly large. We have revenues 
in excess of $1 million, which may seem a little surprising 
for a student association, but it is one of the smaller ones 
in the actual province. We have a varied operation: we 
have everything from a women’s issues co-ordinator to an 
ombudsperson to student security service as well as a pub. 
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On a first reading of Bill 70 I was fairly concerned with 
the liability for board of directors of not-for-profit organiza- 
tions and I was pleased to see the amendments come out, 
which eliminated the enhanced liability. Nevertheless, under 
the current acts we still face a fair deal of liability. As an 
organization that elects its board of directors as well as its 
executive officers through general elections, I feel this could 
hurt the democratic process at our institution. 

If, for instance, you as MPPs were to face the same 
liability that members of our association had to face, I do 
not know how many people would actually run for a position. 
Our members of our board do not necessarily have much 
to do with the business operations of our organization. 
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Perhaps that is a fault within our own organization. Never- 
theless we would like to have as much participation by 
students in our group as possible, and that means those 
who are not as economically advantaged as others and 
who do not have the fiscal resources available to them that 
others do. For instance, our institution has the highest per- 
centage of students on assistance in the province, and we 
would feel that if they were aware of their liability cur- 
rently, we might not have anybody sitting on our board. I 
was rather shocked to find out what my liability was when 
I was going through the bill. 

On other issues with the bill, although I am not as well 
versed in it as the bar association, I think it is nevertheless 
fairly good. Employees need to be protected, especially 
those in northern Ontario, where we have a boom-and-bust 
cycle in communities. I think a situation can occur where 
they do not have the kind of protection they might have if 
they were in other parts of the province. Perhaps the 
$5,000 is a little bit low. I think there could be room for 
improvement there. I think the enforcement policies seem 
to be fairly good. 

Finally it seems that the existing legislation is merely 
being enforced by this bill, and I think if you have legisla- 
tion, it is there for a reason and it should be enforced. 
Attaching a fine to non-payment is putting teeth into the 
legislation. This is a fairly short presentation; I apologize 
for not having anything written but, due to the Ontario 
Federation of Students, we are having my brief translated. 
It is a bilingual organization, so any documents we send 
out have to be translated. I apologize for that. I would like to 
thank the committee for this opportunity to come and ad- 
dress you, and if anybody has any questions, please shoot. 


The Vice-Chair: I thank you for this part of your pre- 
sentation, and do not ever feel that you have to have a 
written brief to come before a committee of the Legisla- 
ture. That is not what we are about. We know that it is not 
always easy for people. If you are up to questions, this 
time I believe we start with Mrs Witmer. 


Mrs Witmer: I really appreciate your taking the time 
to come and share that information with us. I think most of 
us had overlooked the fact that it does have an impact on 
Students. Have you discussed this widely with the other 
students? 


Mr Middleton: There is a provincial organization, the 
Ontario Federation of Students, which represents every 
university in the province except for Wilfrid Laurier Uni- 
versity. We have had discussions with them and through 
their network we have discussed it with a number of other 
student associations, yes. There is a great deal of concern. 
There are two student associations that are in a little bit of 
financial difficulty. We are fairly fortunate that we have a 
stable base of income through our student fees, but other 
Student associations rely on incomes from their business 
operations and some of those are not doing so well. The 
University of Waterloo, for instance: one of their pubs lost 
over $100,000 last year. The students’ association at the 
University of Windsor is $500,000 in debt. So there are some 
associations that are in trouble. Ours went bankrupt in 1972. 
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We were the Alma Mater Society at Lakehead Universit, 
and we went bankrupt and changed to the student union. | 
Mrs Witmer: Representing two of those in Waterlo’ 
that you have spoken about, what suggestion would yo: 
have for this government as far as this bill is concernei 
and how it impacts on the universities? 
Mr Middleton: I think that perhaps it is not the actua 
Bill 70 that is the problem but the existing liability under th: 
Ontario Corporations Act that poses the biggest problem 
Considering that there are organizations that are in trouble 
I think that Bill 70 does help alleviate perhaps some of th: 
concems that those employees might have if their associa 
tions do go under. And the federation of students at thi 
University of Waterloo is quite large and has a great numbe 
of employees, so they have a legitimate concern, | 
Mrs Witmer: I really appreciate your coming ani 
speaking to us. | 
Ms S. Murdock: I have not got any questions bu 
thank you very much for coming. I know it was a long haul. | 
Mr Middleton: I did not walk. q 
Ms S. Murdock: Coming from Sudbury I can identify 
and I am not as far as you by any stretch but I am jus 
wondering—maybe I misunderstood you. I did not have: 
question but now I do. At the beginning of your presenta 
tion I understood that your concern was for the directors. 
liability, and then you have changed completely, suppor 
the $50,000 fine, the enforcement provisions that Bill 7( 
provides over the present ESA, and the $5,000 is good bu 
it could be better. 
Mr Middleton: Perhaps I did not make myself clear. | 
was worried about the section that deals with not-for-profi, 
organizations, because we are substantially different thar’ 
the usual business in the sense that we have voluntee: 
directors; none of our directors are reimbursed. So I have # 
concen in the sections that deal with not-for-profit, but no 
in the other section that deals with the other. 
Ms S. Murdock: All right. So that the amendment: 
that were announced on June 5 by the minister probably 
pleased you. 
Mr Middleton: They did a great deal. | 
The Vice-Chair: So we can move on from your non’ 
question? | 
Ms S. Murdock: Yes, from my non-question. Yes, 
you may. 
Mr Ramsay: Ms Murdock’s non-question kind of an. 
swered mine, so that is all right. 
The Vice-Chair: We do have a minute or two so i. 
anyone has a question. 
Mr Offer: I have a supplementary to those two non’ 
questions. What type of corporation do you have? Are yor 
incorporated? 
Mr Middleton: Yes, we are. 
Mr Offer: Is it a non-profit organization? 
Mr Middleton: Yes. 


Mr Offer: I just wanted to be clear that you are nov. 
outside. Is the presentation you are making here today you! 
presentation or is this also from the students’ federation? 
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hink it is very important that the committee really does get 
he sense from young people on campuses of this particu- 
ar bill and how it will affect them, especially because of 
he fact that we are not travelling. I am sure you know that 
nd I am sure you know why. But is this a presentation 
vhich we could take as one from the federation? 


_ Mr Middleton: I will give you the background on how I 
ame to be here. I was contacted by a constituency office 
a Thunder Bay which mentioned that this might impact 
‘ur organization. Shelley Wark-Martyn’s constituency of- 
ice telephoned the student union and said this process was 
joing on and you might have concerns because there are 
hings directly affecting not-for-profit organizations. So | 
jot the information from the Ministry of Labour. Then I 
ontacted the Ontario Federation of Students and had them 
lo some fieldwork in the province, talking to other student 
ssociations. I had meetings with them yesterday and 
oday and we worked out our presentation. So I do have 
‘ssociation with the Ontario Federation of Students, 
vhich, as I mentioned earlier, represents all student associ- 
tions except for Wilfrid Laurier. 
- Mr Offer: I am glad you were able to come because 
ve just received word from the clerk that there was not a 
ime slot available for almost 40% of the people that 
vanted to come before the committee. It is good that you 
vere able to do so. 

Mr Klopp: And support the bill the way you have. 
_ The Vice-Chair: Let us put it this way. I am going to 
ump in right now, before we digress somewhat. I thank 
ou very much for your presentation and for the points that 
rou brought forward. It is very important to hear from the 
roung people that are in college. 

Mr Middleton: Thank you again. 
630 


DAVID WILLIAMSON 

The Vice-Chair: I would ask Mr Williamson, if he is 
wresent, to come forward for his presentation. At your lei- 
‘ure, Sir, whenever you feel comfortable. 

Mr Williamson: I am Rev Dr David Williamson, 
ninister of Victoria Avenue United Church in Chatham. I 
ome as a concerned individual, and come representing other 
tiends in the church. I also come representing the local 
inion of automotive workers, and the Chatham and District 
-abour Council, as well as the Office of Community and 
3conomic Development in the city of Chatham. I do not 
lave any brilliant critique, and I will not take too much of the 
sommittee’s time today. I think my presence here today, 
ny willingness to come in from holidays and fight the 
taffic, and even endure my mother’s cooking tonight— 

_ The Vice-Chair: You had it made until you said that. 

Mr Williamson: Well, some days it is better than others. 


The Vice-Chair: We are going to pass that on to your 
nother. 

Mr Offer: Do you know something called Hansard? 
Mr Williamson: She does not read it fortunately. I 
hink probably my presence here today really is simply a 
statement of support and appreciation for the intention of 
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the legislation. On behalf of that group and our commu- 
nity, I agreed to come and simply say that we are very 
appreciative and supportive of the intent of the legislation, 
Bill 70, in particular, the amendments as well. Also, maybe 
you have heard the story but I am sure you have heard it in 
various forms. I need to take just a couple of minutes of the 
committee’s time to tell the story of places like Chatham. 

Chatham in Kent county in southwestern Ontario is an 
area which is hurting deeply. It is extremely unstable right 
now. The unemployment rate is certainly above the provin- 
cial average, varying anywhere between 12% and 13%. It 
is hard to tell exactly because we are lumped in with Essex 
and Lambton counties as well. It is an area which primarily 
moves around the agricultural industry and the automotive 
industry, which are both deeply in trouble right now. We 
have lost approximately, probably over, 1,800 jobs in the 
last year. We have seen Motor Wheel close just a week ago. 
We lost 550 jobs there. Elan tool and die closed, losing 
165 jobs there. NHS Die Casting and WG Die Casting 
closed; that was 110 jobs there. There were major layoffs 
at Siemans of 183, Standard Tube of 140, Eaton Yale of 250, 
Navastar of 250, Woodbridge Foam of 140 and Hunt Wesson 
of 60. It is estimated, fairly accurately and recently, that about © 
156 have also been laid off as a result of those layoffs in 
small businesses in our community. 

A recent survey done this spring by the department of 
economic development in the city of Chatham indicated 
that of manufacturing operations within the city having 
more than 10 people, 20% of the full-time jobs are now 
laid off, and it is anticipated in the near future that 30% of 
those full-time jobs will be laid off. Within the two major 
cities in Kent county, that is the city of Chatham and the 
city of Wallaceburg, there are just under 9,000 people pres- 
ently listed as unemployed with the unemployment offices. 
As in so many communities, the general welfare assistance 
has tripled in the last year. The predominant feeling of the 
community right now is that those jobs will never return. 
The plants will certainly never raise their heads again in 
our community. It is a community which is very discour- 
aged and, at best, unstable. 

With respect to Bill 70, when I called a labour leader— 
perhaps the major labour leader in the city—for his com- 
ments on the bill, he said simply, “Something is better than 
nothing.” Whether that is exactly right I do not know, but I 
have no brilliant critique of the legislation. Certainly 
something is better than the nothing which many of those 
1,800 people are now getting. 

It is appropriate and right that workers who have given 
many years to an industry and to an employer should be 
compensated clearly and easily and readily. That may be 
particularly true of places like Chatham whose history has 
been very stable. People who have worked, some for gen- 
erations, for a particular employer, and have worked many, 
many years, find themselves with absolutely nothing. 

I support the legislation because I believe that, in the 
climate of insecurity and instability in which we live, it 
may provide some element of stability. We live in an envi- 
ronment of rumour and devastating reality, and I believe 
Bill 70 will be helpful in providing at least some minimal 
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sense of security for those who anticipate that their wages 
may not continue into the future. om: 

With respect to the directors’ issue: For me, it is an 
issue of stability as well. At least there is clarity there. I 
know a lot of businesses now are struggling simply to find 
directors, and cannot find people willing to sit and act as 
directors in the company. Although it is a difficult issue, I 
think it will at least provide some element of clarity and 
stability. 

I am here for these few minutes simply to tell you the 
story of Chatham and southwestern Ontario, and the man- 
ufacturing struggles there, to express, on behalf of many 
people there, their support and appreciation for the direc- 
tion of the legislation, and to say that we look forward to 
its inclusion in the legal framework of our province. 


The Vice-Chair: The floor is now open to questions. 
We will start with Ms Murdock this round. 


Ms S. Murdock: You said you are a reverend and a 
doctor from the Victoria Avenue United Church? 

Mr Williamson: That is right. 

Ms S. Murdock: People have come to you and talked 
to you. I am wondering how many of those companies in 
the Chatham area have been able to pay their employees 
and how many have not. What is your experience with 
those people you have talked to regarding that? 


Mr Williamson: I wish I had a really clear answer. | 
have been away or I would have got clearer answers. My 
understanding is, though, that some have and some have not. 
Firms like WG Castings have not been able to; they simply 
said, “We will not do it.” As I interpret it, many people 
with whom I live and work—and I am talking about both 
agricultural and automotive people, and company presi- 
dents as well as people on the line—are terrified. 

I do not know anybody who feels their job is secure. 
From the general manager of a major company to a Ph.D 
research person in the automotive industry, everybody is 
just terrified, and grieving for so many people who have 
lost their jobs. Some have got some kind of compensation, 
sure. Some have struggled to get it. It has been modest. 

Most people, even if they got some compensation, 
have no real sense of future. After 30 years, I mean, they 
only have a few bucks, what are they going to do? That is 
the best I can explain the whole mix. 


Ms S. Murdock: I want to thank you for a point we 
probably have not raised often enough: that Bill 70 affects 
not only the line workers and the people who are out doing 
the jobs in the agricultural industry, but also the plant man- 
agers. Anybody who works and earns a wage is eligible 
under this legislation. So it is a good point. 


Mr Williamson: We have a company that has lots of 
work, a good company, great track record, but Struggling a 
little bit because of some complications. They cannot find 
anybody willing to be a director because of the tentative 
nature of the thing right now. It is a mess. 


Ms S. Murdock: Despite the amendments to the 
directors’ liability? 
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Mr Williamson: Well, they are not passed yet. Hope: 
fully that will help. I think it will at least provide some 
clarity. I do not know. 
Ms S. Murdock: Thank you very much for coming, 


The Vice-Chair: We have a few more minutes if any’ 
one else has any questions. I thank you very much for you 
presentation. It is unique. I believe you are the only Persor 
who has actually represented all the different sides of th¢ 
community, and I thank you and your community for that, 
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WORKERS’ INFORMATION AND ACTION CENTRE | 
OF TORONTO 


{ 
The Vice-Chair: The next presenter scheduled is the 


Workers’ Information and Action Centre of Toronto. 


Mr Kidd: My name is David Kidd. I am from the 
Workers’ Information and Action Centre in the city of To: 
ronto. We are a newly planned unit in the city. Our man; 
date is to represent the interests of non-unionized workers 
immigrant workers, workers of communities of colour anc 
women workers in the city of Toronto. 

We would like to record our support of the employee 
wage protection plan. In the last 15 years, there have beer 
at least three commissions, including the 1985 Browr 
commission on bankruptcies and solvencies, that called fo: 
the establishment of such a fund. 

The ongoing recession—some people feel that it is over 
but it is an ongoing recession—creates uncertainties for 
workers: more than 1,600 business bankruptcies in Ontaric 
just till May this year; over 20,000 jobs lost in Ontario las\ 
year. It is difficult to lose a job. Workers need a suppor, 
system in order to readjust to their changed circumstances. 
In Toronto, an education centre for workers who have beer’ 
displaced has found that the average length of unemploy- 
ment for workers—it has been 10 months before they finc 
other employment. It is shorter in some other sectors anc, 
longer in others. 

It is ironic that we use the word “support” when we 
talk about such things as a wage protection plan for layoffs 
and shutdowns. Workers do not receive their legal rights: 
This is one of the points we would like to make very’ 
clearly. Access to back wages, access to vacation pay, ac: 
cess to termination are legal rights that have already beer, 
established; severance pay as well. Yet often in discussions’ 
about this program, they are discussed as if they are frills’ 
We support the intent of this program to guarantee and pul 
into place a mechanism that will get for workers what is 
theirs in the first place. 

As this bill has been presented and as the program hav 
been suggested, businesses have used their associations 
and their access to the media to lobby against this bill 
They feel it is unfair for businesses that are in difficulties 
to pay their workers what they are owed. Their lobby hat 
been successful in pressuring much of the media to portray, 
the proposed bill as too generous to workers and too onerout 
to employers during these hard times. | 

Their lobby has also seemingly convinced the federa’ 
government not to include payment even of vacation pay) 
in the proposed new Bankruptcy Act. We urge that you 
maintain the program as proposed and in the future exten: 
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vetter termination and severance payments as the Minister 
»f Labour promised in May of this year. 
__ We have a number of concerns, however. We would 
‘ike to state at the start that the Employment Standards Act 
's one of them. For a number of years a number of different 
issociations and workers’ organizations have called for the 
3mployment Standards Act to be looked at. We hope it will 
ye amended and its mandate changed when the Ministry of 
-abour reviews the legislation under its jurisdiction this fall. 
Currently it is based on a complaint-driven system. 
There is no place for regular industry-wide inspections, no 
lace for proactive response to investigations or prosecu- 
ions. The system is based on individual complaints as 
ypposed to group applications or even class actions. We 
vuggest that class actions have to be included in legislation 
in the future to allow workers to pursue this avenue. 
| The system tends to deny access to large groups of 
workers. It requires prior knowledge of the system for 
yeople to interact with it and to utilize the resources that 
ire available. It tends to deny access to new Canadians or 
narginal workers or those with limited literacy skills. 
| The majority of the workforce is non-unionized, and as 
‘uch, when laid off, it does not often get appropriate infor- 
ination on how to deal with the issues that arise. These prob- 
ems can be compounded when the system itself deals with 
vorkers as individual cases, as opposed to people or mem- 
vers of the community with the same issues or problems. 
A more general concern we have about the particular 
sroposal is the lack of resources that officers and workers 
n the employment standards branch have. We support the 
wroposed 112.7% increase in the Ministry of Labour bud- 
tet for 1991-92, with a significant portion of that increase 
foing to this program. But it does not appear that the em- 
jloyment standards branch will get improved resources to 


srocess this program and amend other things that are 


inder its responsibility. 

_ There are many concerns about the branch. The staff is 
yverworked. It is extremely difficult to get through on the 
shone at any time during the day. Reportedly, the staff 
requently push workers to accept less than is their due in 
der to get case closures. 

. Iam extremely familiar with the Lark Manufacturing 
sase, which is before the courts now. The point I want to 
nake here is how long it has taken in many instances for 
he branch to prosecute or even to act on behalf of workers. It 
1as been almost three years now that they have been owed 
wer half a million dollars in back wages, vacation pay and 
ermination pay, and it took the employment standards 
ranch almost a year to start proceedings against the Lark 
lirectors under section 60 of the act. 

| In general, the number of prosecutions have been low. 
3etween 1979 and 1988 there were only 150 prosecutions, 
vith only 77 convictions, while in the year 1987-88 alone, 
he branch received over 660,000 phone inquiries, heard over 
32,000 complaints and investigated 18,000 complaints. 

__ The branch needs resources to promote itself too. This 
s another concern. I can see that there has already been quite 
| response to this program to date. I believe there were 
3,000 applications for the program as of June this year. 
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I just want to make a point about the workers who are 
our main concern. For these workers English is not their 
first language. They work many hours, and we are not 
talking about Sunday or weekend workers. Their regular 
day extends over 10 or 12 hours, because they may be 
forced to take a break in the middle of the day, and they do 
not get access to information about programs like this. 

So the branch will need resources to promote itself. 
The branch needs more staff; in particular, staff with multi- 
lingual skills to ensure access to this program. Currently, 
for example, only one Chinese is an employment standards 
branch worker; there is not one Vietnamese worker. This 
makes it difficult for workers, even if they get through on 
the phone, to get their inquiry understood. Many workers 
have reported difficulties filling out the forms to file a 
complaint, and it is difficult to get assistance from an over- 
worked staff. In Metro the majority of the workforce speaks 
English as a second language. That is the reality today. 
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We support the streamlined appeals process that has 
been proposed. As mentioned earlier, the branch, through a 
lack of resources, has been unable to deal with the current 
case load. We would also encourage consideration of some 
other ideas. We support the ability of the branch to sue 
corporations on behalf of workers under the Ontario Business 
Corporations Act. We also support another suggestion that 
has not been formulated, I believe, in relation to this, that 
there should be interest paid for wages and other moneys 
owing, right back from the original date that the money 
was owed, because that is not included in this as well. 

We would just like to talk a bit about the issue of 
termination and severance pay. As stated earlier, the business 
lobby and much of the media would like to ignore current 
legislation that guarantees some workers access to termi- 
nation and severance pay. We are concerned that this is 
money that workers are entitled to and that these moneys 
need to be kept included as funds that the program would 
deem to protect, as outlined in this programs proposal. 

We also do not feel that the current legislation ade- 
quately allows all workers the right to collect severance pay. 
The restrictions of a payroll of $2.5 million and at least 50 
workers involved in the layoff or shutdown disallows a 
large number of workers from collecting these funds. 

The last place of my own employment had a payroll 
that was way less than $2 million and we had close to 200 
workers, so I myself have been in that situation where we 
would have been disallowed severance pay. The Interna- 
tional Ladies Garment Workers’ Union has reported that 
between 1986 and 1988 it was involved with 19 plants that 
shut down that affected almost 1,200 workers. Only one 
group of workers was able to collect severance pay. In 
three cases, the employer laid off just under 50 workers so 
as to avoid paying severance pay. We would suggest that 
severance pay be provided for any group of 10 workers 
who are involved. 

I would also like to make one comment on the pro- 
posed federal Bankruptcy Act. There needs to be a harmo- 
nization of the Ontario legislation with the proposed federal 
Bankruptcy Act to guarantee workers equal rights to moneys 
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owing, along with financial institutions in the case of a 
receivership, when a company is in financial difficulties. 

As an example, in July 1988, Best Outerwear clothes 
company here in the city of Toronto still owed its workers 
over $95,000. The bank that was owed the money was able 
to sell the accounts receivable but did not give over any of 
the receipts to the workers in question. This is something 
we would like to state again, that we believe it is important 
that workers’ rights are included up there with the other 
institutions when it comes down to who is owed money in 
a bankruptcy. 

In conclusion, we would just like to make roughly 
three points. We would like to make it very clear that we 
support the proposed bill and we do feel that there needs to 
be a protection. 

The second point is the fact that the media and the 
public at large need to understand that back wages, vaca- 
tion pay, termination and severance pay are workers’ 
rights. These are not frills. These are not something that 
anyone should fritter away. There is a sense in the vast 
amount of stories that are out there that somehow employ- 
ers are being hard done by if they have to come up with 
these things. What I was reminded of by the Lark case was 
when a worker came before a number of us with his case 
and said, “If I had stolen $10 from my employer, I would 
have been put into jail a long time ago, but it has been 
three years for me to even look at over half a million 
dollars for all of us together.” 

The last concern we would like to raise is the one just 
around the access to the program itself. We think this could 
be a very useful start to what needs to be done to guarantee 
workers’ rights in this province, but we are quite concemed 
that there will not be the amount of money for promotion of 
the program, multilingual access to the program, support for 
the workers in the branch to actually do their job and support 
for the branch to prosecute, if required. 

I will stop there. Thank you for your time. 


The Vice-Chair: I thank you for this part of your pre- 
sentation. Do we have any questions? 


Mr Offer: No real question, just a comment, as we 
are somewhat winding down on this. I sense that people 
recognize that there has to be at the very least something to 
do with wages and vacation pay. Then it starts to veer off 
with respect to different opinions as to whether termination 
should be in, whether notice should be in, whether sever- 
ance should be in. You have a variety of opinions on that. 

There was a point in your presentation where I had to 
leave for a moment. When you speak about the rights of 
the workers—and I do not think there is really any argu- 
ment as to what is entitled under the legislation; that is 
Clearly ascertainable, there is no problem—is it your opin- 
ion that the obligation should be borne by the taxpayers, as 
is now the case for the most part? The fund is being funded 
by the consolidated revenue fund; the consolidated revenue 
fund receives its dollars from taxpayers. No matter how 
one views the right of the worker and how one wishes to 
discuss the entitlement to that right, is it right and proper 
that the obligation be satisfied by the taxpayers? I would 
like to get your thoughts on that, because you have the 
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taxpayers paying, you have employers paying, you have 
potentially just directors of the companies which have mp 
into difficulty paying. It is one of those things we have 
tried to grapple with, and I think your opinion would be 
quite helpful. 


Mr Kidd: I cannot speak on behalf of my centre in 
that regard, in that we had a discussion of this today and 
we had a reference to that and there was no conclusion we 
could come to. We would much prefer the system that is 
proposed under the federal Bankruptcy Act, which would 
be an employer levy. We would be much more in suppor 
of that and we were concerned about it coming under gen- 
eral tax, but we came to no conclusion. All I can say is that 
we would be more in favour of that system, but we had 
similar concerns that it come under general revenues, par- 
ticularly when we feel in the cases where it is an 
employer’s responsibility for meeting these costs that are 
costs of doing employment in the province of Ontario, they 
should be prepared to pay them. But we did not come toa 
final conclusion. ) 


Mr Arnott: I apologize, sir, for missing the start of 
your presentation, but I want to thank you very much for 
coming in. 

Mr Kidd: No problem. Thank you. 


Mr Owens: I appreciate your bringing up the issue of 
access, because there clearly is no point in having even the 
best programs in the world if people cannot access them. 
The issues you bring up are truly valid. I know we have 
folks here from the ministry, and I certainly hope that 
when they are setting up the agency they will keep these 
comments in mind and perhaps even go to some of the 
user groups you have identified to draw staff from so that 
you do have that ability to communicate in all languages 
and make sure that all people have access to the fund and 
to the information. | 


Mr Ramsay: That is if the legislation passes. 


Mr Kidd: Even if it does not, it would be good to give 
Support to that branch. It is a hardworking branch of the. 
government and needs to have more support; and it means. 
more access. 


Ms S. Murdock: I want to thank you as well, and 
thank you for your presentation. As well as the points you 
raise, the employment standards branch is going to love you. 
They will now have transcript of Hansard to support what 
they have been saying for a long time, and the multilingual 
aspect is something that has been noted in other areas ol. 
the Ministry of Labour. 

I just wanted to say on one point you raised, which was! 
on the interest, it is covered in this legislation under sec 
tion 40p, I believe: “Where money may be received by ar 
employee under this part, or may be collected from a person 
who is liable to pay wages, interest may be collected on the 
money as prescribed.” So there is that balance. 

I just want to ask you about the 10 workers or more: 
because there was a lot of discussion in that area. 


Mr Kidd: I am sure. ' 
The Vice-Chair: Very quickly, Ms Murdock, please. “ 
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Ms S. Murdock: We have 15 minutes left, Mr Chair- 
an. 
The Vice-Chair: Oh, I am sorry. My apologies. 

Ms S. Murdock: Sure, sir. You are just so used to 
opping me. 

The Vice-Chair: My apologies, Ms Murdock. 

700 

Ms S. Murdock: Could you please explain why you 

el that 10 is better suited than 50? 


Mr Kidd: I think the concern was that 50 is too many. 
have been through these processes before, deciding how 
lay roomers in a rooming house is an appropriate number 
| be protected under legislation as well. I think the concern 

again just around the fact that there are—I am sorry, I do 
ot have the figures. That will be something we will try to 
st more of when we actually hand in our written presenta- 
on by the 15th of this month. 

It is just that there are a lot of workplaces with even 
ader 10. Increasingly that is the case under today’s econ- 
ny, and increasingly these are workers with no protection. I 
sess I chose the figure 10 because in the inquiry with a lot 
‘ different deputations into the Lark case a year ago where a 
it of different people had worked on a number of different 
ises, this is the figure that was arrived at by the panel that 
ay. That is why I chose it, but that is what it comes to, the 
ct that it is missing a lot of workers with the SO and the 
2.5-million payroll. It is missing a large chunk of the 
orkforce. Again, I said that out of my own experience 
‘ith a social service agency with close to 200 workers. 

That is just the case in terms of the other figure as well. 
is grossly inadequate, so it just misses a large part of the 
orkforce. That is why it is funny to hear the claims that 
tis plan is preposterous because it is going to give all 
lese workers severance pay, when for most workers that 

not an issue because they are just unable to access it 
ader those kind of guidelines. They cannot get access to 
sverance pay if their payroll is under $2.5 million or their 
orkforce is underaffected—it does not affect 50 workers. 
ike I said, in three cases that the IOGWU dealt with, the 
nployer laid off under 50 to ensure that he did not have 
| pay severance pay. | 

The Vice-Chair: Hearing no further questions, I thank 
du very much for your presentation. 


CENTRE FOR INDIVIDUAL RIGHTS 

The Vice-Chair: We are running ahead, and with 
veryone’s permission, including the presenter’s, I would 
‘k if the Centre for Individual Rights would be ready to 
lake its presentation now. 

Mr Melady: I have a written paper. You may as well 
ok at what I am looking at. 

The Vice-Chair: I thank you for coming in today. 
Telcome to our committee. 

Mr Melady: Good morning. My name is Patrick 
lelady. I am president of an organization called the Cen- 
° for Individual Rights. I would like to start by thanking 
‘e politicians here for being here to listen and to hear the 
oncerns that the centre has on the issues represented by 
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Bill 70 and the amendments to the Employment Standards 
Act, among other issues. I thank you in advance and the 
submissions are made respectfully. . 

The Centre for Individual Rights has been established 
in response to a need on the part of individuals, both em- 
ployers and employees, for a unique voice and a unique 
perspective on employment and business issues. There is a 
clear need for such a voice and a forum in which to raise 
and address employment legislation and regulation issues. 

The guiding principles of the Centre for Individual 
Rights are that we believe in a democratic society with an 


_ economy that is driven by an unrestricted individual deci- 


sion-making process and that these individual decisions 
will be responsive to the market needs and that this market 
responsiveness is critical to achieving prosperity in employ- 
ment and in employment opportunity. 

The Centre for Individual Rights believes that the indi- 
vidual is a primary decision-maker in determining the ap- 
propriate response to any market reality. The role of 
government should be to promote the individual, to sup- 
port democracy and to unfetter the economy. 

The Centre for Individual Rights believes that employ- 
ment and employment security flows from a strong busi- 
ness community which is confident that its freedom to 
operate will be acknowledged and accommodated by all 
levels of government. 

The Centre for Individual Rights views employer and 
employees as having a common purpose, that being to 
continue the business, expand the business activity and 
increase employment, to secure employment. 

The Centre for Individual Rights believes that the 
government’s role is to facilitate the realization of the busi- 
ness community’s agenda. The focus of the centre is business 
and employment. We believe in “prosperity in employment 
and employment opportunity.” We promote that. 

Since May 22, 1991, the Centre for Individual Rights has 
conducted seven briefing sessions with concerned employers 
in Ontario. We have spoken to over 200 private sector and 
public sector employers regarding the NDP agenda for em- 
ployment legislation and regulation. It is clear from the 
employers the centre has spoken to that the source of em- 
ployment legislation and regulation has not been the busi- 
ness community. There is a widespread expectation in the 
business community that the NDP will engage in consulta- 
tion. Indeed the Premier, Mr Rae, has committed to “a very 
broad consultation,” but we have yet to see any definition 
of what that consultation would be and how the process 
would function. We await that definition. 

The Minister of Labour, in the presentation of pro- 
posed legislation, relies heavily on referral to legal experts 
from labour and management. The Centre for Individual 
Rights believes this is similar to asking a fox to mind a 
chicken coop, that the reliance on legal experts does not 
take into account the needs and opinions of those who 
must live with the expert advice. Those are the employers 
and the employees. 

The Centre for Individual Rights subscribes to the view 
that consultation is made up of problem identification, de- 
velopment of alternative solutions, analysis of the alterna- 
tives and, finally, acting upon those alternatives which 
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correct the problem identified. The Centre for Individual 
Rights has seen the NDP government of Ontario announce 
problem identification and solutions to be implemented in 
one breath. Bill 70, An Act to amend the Employment 
Standards Act to provide for an Employee Wage Protec- 
tion Program and to make certain other amendments, is a 
current example of the NDP’s failure to meet its own 
stated objective of a broad consultation. 

The stated purpose of Bill 70, as I understand it, is to 
protect wages, vacation pay, severance and termination en- 
titlements of employees of bankrupt employers. The stated 
purpose is commendable and we support it. The proposed 
legislation to establish a fund called the employee wage 
protection plan, to be funded out of general tax revenues 
by the Ministry of Labour, does not accomplish the objec- 
tive. There is no security of wages, vacation pay, severance 
pay or termination entitlements. 

The employee wage protection plan sets up investiga- 
tions and administrative appeals processes to evaluate the 
failure to secure wages, vacation pay, severance and termi- 
nation entitlements. The mechanisms proposed have no 
effect until an employee’s job has begun the slide down the 
slippery slope to economic ruin, or in some cases, where 
there has been a declaration that the bottom of the slope 
has been reached and recovery is not a realistic alternative, 
the declaration of bankruptcy. The employee wage protec- 
tion plan does not address the issue of securing the entitle- 
ments. The proposed amendment, which says that 
directors and officers of the business are then to be held 
accountable for employee entitlements, is neither progres- 
sive nor constructive in securing the wages, vacation pay, 
severance and termination entitlements of employees. 

The attitude expressed here is that the business and the 
minds of the business were neither prudent nor acting in 
good faith when they sought to engage in business and 
subsequently create employment. This is a harsh, cynical 
and abusive view of business. It is certainly not conducive 
to encouraging more business activity, which is necessary 
to re-employ those directly affected by the employer’s de- 
mise, ie, the former employees. 

The employee wage protection plan and the other ini- 
tiatives of Bill 70 do not accomplish the stated goals, and 
as such should be abandoned. Bill 70 should be put on the 
scrap heap. The Minister of Labour should begin again and 
this time there should be a real effort to canvass all inter- 
ested parties in seeking a solution. That is my submission. 
I thank you very much for your time. 
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would in fact support the statement that Bill 70 does not 
accomplish the stated goal. | 

I have yet to hear anyone in the business community 
say it is not appropriate to secure wages, vacation pay, 
severance and termination entitlements that belong to em-' 
ployees under the law. No one challenges that. It is an) 
entitlement. The methodologies we see presented in Bill’ 
70 are quite frankly wrongheaded, inappropriate and inef- 
fective. They examine failure. They do not secure. Then’ 
they seek to take yet further dollars from an operation that! 
has already declared, “I have no money.” 

It makes no sense to me. It does not accomplish it. It is! 
financed out of my pocket as a taxpayer and that is inap-' 
propriate. I pay for those severance entitlements and those’ 
vacation pays and those wages when I purchase the prod- 
ucts or services rendered by that business to the economy, 
I do not want to be held accountable for it yet again out of 
my tax dollars. I would prefer to pay for it directly, not! 
indirectly and not hidden, and that is what we are faced! 
with in Bill 70. Do I digress? If you have another question,’ 
I am pleased to answer it. | 

Mr Arnott: No, that is fine. Thank you very much. _| 


Mr Huget: I notice the Centre for Individual Rights 
says that the stated purpose of Bill 70 is commendable and. 
that it is supported by the centre in sort of a basic State- 
ment of principle, if you will. At the same time I seem to’ 
be hearing you say that the taxpayer should not be ac- 
countable for these wages that are owed workers. I assume’ 
you would say that the business community should not be 
put under any other further burden to compensate people’ 
for these lost wages. The point I am getting at is that if the’ 
principle is supported and the action we are trying to take 
is commendable, how would we achieve it then? 

Mr Melady: I think the way to achieve that would be 
to consult with the business community before announcing) 
a solution. My understanding is that the purpose of today’s 
hearings and other hearings that take place on Bill 70 are to 
hear the opinions of the people and the community re Bill 70. 

The Centre for Individual Rights is prepared to partici- 
pate in any consultative process that deals with the issue of 
problem-solving. When it comes to making commentary, 
on problems and solutions identified, we will participate 
by making our comments on the solutions identified. In’ 
this particular case it is not our presumption that the stated 
purpose of Bill 70 is to secure; it is a statement from the. 
bill itself that its purpose is to secure. { 

We do not find, in our analysis of it, that the stated pur-, 











Mr Arnott: Thank you for your fine presentation. I 
just want to ask you a few questions about your organiza- 
tion. I represent the riding of Wellington near you in Cam- 
bridge. Would you feel the opinions you have expressed 
are fairly broadly representative of the business commu- 
nity in your area? 

Mr Melady: Yes. The briefing sessions of which I 
speak took place in communities such as Windsor, London, 
Cambridge, Kitchener, Waterloo, yesterday Guelph and again 
tomorrow in Brantford. I expect to hear the same thing, 
that the business community has not been consulted and 


pose of Bill 70 is accomplished by the content of Bill 70. If, 
the government of the day is interested in hearing from the, 
Centre for Individual Rights on alternative solutions, then 
it will adopt our recommendation that Bill 70 be put on they 
scrap heap and the consultative process be engaged in. | 

There are innumerable ways and means of accomplishing’ 
securing of wages that do not create administrative overheads) 
and burdens for the taxpayer, yet place the obligation squarely’ 
where it belongs: on the individual or the business which en-/ 
gages in the activity that causes the employment. If the market) 


place cannot handle the incremental costs of handling the: 
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tden of severance and termination entitlements, then 
at business should not participate in the economy. 

| Perhaps the economy should pay more for the goods 
gd services. I do not know. There are a lot of ways of 
caling with it short of being punitive, short of being harsh 
gd cynical and abusive in the assessment of the people 
0 in good faith engage in business in this province. 


| I have yet to run into a business that is desirous of - 


ging into bankruptcy for the vicarious pieasure of pocketing 
tmination entitlements, severance entitlements, vacation 
ry and wages of employees. You do not get rich sticking 
ito people; you do not succeed sticking it to people. Yet 
fat is what the business community feels is happening to 
| There is an assumption that the business operates with a 
zw towards taking, as opposed to receiving, from the 
sonomy. 

, Mr Huget: What would the view be in terms of some- 
,e who has been forced out of work and has waited, in 
sme cases for years, for wages that are owed and still has 
st received them? Would you say those people would be 
‘rsh and abusive in asking for those wages and asking for 
¢nechanism to get them the money that is rightfully owed 
them? 

Mr Melady: No, certainly not. If it is an entitlement 
| that individual under the law, then let the law be en- 
reed. Do not create more overheads and more burdens to 
' borne by the general taxpayer. If it is an entitlement 
ider the law, then they should receive it, and they will 
ceive it if it is an entitlement under the law. 

_T have faith in the justice system we have here. I have 
th in the democratic process and that the obligation will 
met. Bill 70 does not accomplish its stated purpose. 
Dw the government can continue to support that direction 
lives me at a loss. 


Mr Ramsay: I thank you very much for your presen- 
‘ion. Just to comment on my colleague over here, Mr 
get’s question reflects, you know, the same sort of narrow, 
‘ving-blinkers-on perspective that this government took 
th this particular problem. As we have related and you 
‘ve related here, nobody disagrees with the principle of 
vat you are trying to accomplish here in this legislation. 
viously the money due workers is due workers and we 
‘ed to find a way, but you are having to direct your 
‘estioning all in this particular context of what we are 
‘ing here. 

_ The point that has been made by the witness here—and 
ving been in government previously myself and in- 
‘lved in other areas where I can see that good consulta- 
mM was not done—is that when you identify a problem, 
‘u have got to sit down with everybody involved and find 
it how to solve it. In this regard, the people who are 
pposedly on either side of this agree there is a problem 
‘d that it has to be fixed. I guess what the present presen- 
+ is saying and others have said is, why do we not start 
ain and sit down and find a way? 

_ We have had some ideas put forward. I ask the presen- 
t whether he really does have any specific ideas. We 
ve heard the idea of posting bonds and of securing ac- 
unts. Certainly there must be mechanisms to do this, 
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because we all want to secure this somehow and it is a 
matter of finding the technique. I was wondering whether 
you had any ideas you may have considered or that other 
people in the business community have talked about. 


Mr Melady: I do, and I would be prepared to put 
those forward for consideration when we know Bill 70 is on 
the scrap heap. The issue of posting bonds and the securing 
of wages is done time and time again. It is not done through 
payroll taxes; it is done through payroll. Allow business to 
operate, know what its parameters are in operating and it 
will continue. Continue to throw abuse and cynicism at it 
and it will choose to go elsewhere, if that is what needs to 
be done in delivering the goods and services. 

I am sure there are minds better than mine turned to the 
issue of alternative solutions. The concept of posting 
bonds, the concept of allowing employers to calculate and 
put into secured accounts for the purposes of meeting 
those obligations, any number of things can be done. But 
the process we have before us in Bill 70 is an examination 
of failure, not a securing of the wages, vacation entitle- 
ments, severance and termination entitlements of employ- 
ees. It leaves me exasperated at times that apparently 
knowing and thinking human beings are not cognizant of 
the economics involved in going after a bankrupt. The 
individual or corporation has already declared, “I have no 
money.” The concept of levying a fine on a bankrupt does 
not accomplish the purpose. It is punitive, small-minded, 
narrow and cynical. 


The Vice-Chair: The time has expired. I thank you 
very much for your presentation. 


Mr Melady: I thank you very much for listening to 
me. I appreciate the opportunity, and I look forward to 
returning and dealing with the issue of securing wages, 
vacation pay, severance and termination entitlements in a 
consultative process. 
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The Vice-Chair: We have one final presenter, Mr 
Duffy, I believe. 


Mr Duffy: My name is Mike Duffy. I am the general 
manager of the Niagara Region Development Corp. I am 
not the other Mike Duffy and the CTV cameras are not in 
the background. 

I am pleased to see that one of our local MPPs is a 
member of this committee and look forward to a further 
dialogue with her. 

I am here at the direction of the board of directors of 
my corporation and with the support of the manufacturing 
and service industries in the Niagara region. Over 800 
manufacturers, 1,400 business service companies and, in 
total, 12,000 businesses are resident in the Niagara region. 
We are optimistic that the dialogue today will continue in the 
future. Our concerns, I am sure, are not dissimilar to yours. 

Before I get into more detail about our concerns with 
Bill 70, I would like to spend a few minutes outlining the 
initiatives and responsibilities of the Niagara Region Devel- 
opment Corp. It was formed in the depths of the 1981-82 
recession to address previously unheard-of unemployment 
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levels and manufacturing closures. While continuing to 
promote the Niagara region as a location for new business 
investment and job creation, the NRDC has increased its 
attention to assisting Niagara manufacturing industries to 
improve their competitiveness, the ability to successfully 
compete, not just within the province of Ontario or Canada 
but within the global context. . 

Competitive companies generally offer a unique prod- 
uct or service and/or have a comparative advantage over 
their business rivals in such areas as lower cost, higher 
quality and superior service. Competitive companies, irre- 
spective of size, enjoy greater prospects for growth and, more 
significantly, better withstand the increasing dramatic fluc- 
tuations in local, national and international economies. 

The drive for competitiveness is a dynamic process, 
particularly now with the trend towards globalization of trade 
patterns, introducing new rivals for Niagara’s traditional 
businesses in the North American market. The NRDC rec- 
ognizes the necessity for Niagara companies to continue to 
innovate and invest in improved productivity, quality and 
market penetration to maintain their competitive position. 

To assist in this activity, the NRDC is refocusing its 
efforts from an exclusively outwards-oriented search for 
new investment to a more balanced program integrating 
new investment with a recognition of the needs of 
Niagara’s existing industries. Rather than focusing on job 
creation to make the region better, we are making the re- 
gion better, ie, more competitive, as the key to creating 
more good jobs. We have cultivated a wide network of 
domestic and international contacts over the past 10 years. 
In addition to using this network to search out new compa- 
nies, we utilize it to find new markets, technology and 
capital to revitalize Niagara’s existing companies. A six- 
point plan has been developed and approved by our board 
of directors which will contribute to investment in Niagara 
in the improved competitiveness of Niagara’s companies. 

Our 11 largest manufacturers last year, 1990, contrib- 
uted close to $25 million in municipal taxes, had a com- 
bined payroll of $684 million, and generated sales directly 
attributed to the Niagara plants only of over $2.6 billion. 
The average wage cost to these 11 manufacturers repre- 
sented $47,535 per person, each employee generating the 
equivalent of $183,000 in sales for his company. 

A comparison to just 10 years ago, 1981, reveals a 
dramatic loss in manufacturing jobs. Overall industrial em- 
ployment has dropped from 50,800 in 1981 to 47,200 in 
1990, a drop of 7%. We look at the same period and em- 
ployment in those same 11 largest manufacturers has 
dropped 15% from 17,000 to 14,000. Keep in mind that 
figure of $47,535 per person. 

Ontario’s growth and prosperity have been based on its 
manufacturing strength. This holds true today, but our po- 
sition has deteriorated. The trends of recent years show 
that Ontario’s position as a major industrial manufacturing 
centre is under increasing stress. 

The demands of today are that we must compete suc- 
cessfully within the global economy, and in particular we 
must improve our ability to compete for costs and quality 
with manufacturing industries not only in the United 
States, but in Europe and the Far East. These concerns of 


| 
those who work in industry in Ontario are not dissimilar | 
those of the provincial government. We all realize th 
business failure brings hardship and disruption for tho; 
who lose their jobs and for their families. | 

We all realize that other levels of employment in se 
vice and tourism are also reliant upon the strength of o 
manufacturing. Our manufacturers have made great strid: 
in managing the costs within their control. Our manufa/ 
turers have invested deeply in Niagara and in Ontario, ¢ 
within the bounds of reasonable risk. | 


The presentation today focuses on only one of tt 
areas that impact upon the ability of our industries to n 
main competitive and so stay in business. For a manufai 
turing business with 100 employees with five-year averay 
seniority and an average pay of $40,000, the severance ¢ 
termination pay would be about $400,000. This amount | 
large in comparison to other amounts for which directo 
are personally liable under existing law. Employees wou! 
seek to recover these amounts from directors and office: 
of the businesses upon bankruptcy. The proposals in Bi 





70 would then impose significant risk to those doing busine’ 
in Ontario, thus making Ontario business less competitive i 


businesses in other neighbouring jurisdictions. | 


A director or officer is not able to avoid this liabili 


unless he has the superior foresight to do so more than, 
year in advance of a failure. There is no recognition of th 
difference between directors and officers who have ¢, 
ownership stake and those who, as outside directors or ¢ 


| 


employee managers, have no ownership stake. 


Niagara Region Development Corp is also involved i 
a matchmaking service called Locating Investors for Niagai 
Companies, Inc, or LINC for short. We are constant] 
seeking out investors and management expertise to not oe 
set up businesses on local ideas, but also to expand hom 
grown industry or retain existing jobs in a faltering business,, 

Bill 70 will be a significant deterrent to the particip: 
tion of any new manager, consultant or investor, not on) 
in a financially troubled business but also in a fledglin: 
enterprise which is already starting up in a high-risk env 
ronment. | 


To avoid the legislation of Bill 70, the role of the inte 
venor would be relegated to that of an adviser whose actu’ 
participation would have to be carefully structured to kee. 


the adviser from falling into the definition of “officer.” 

There are many other points contained within Bill 7 
which our local entrepreneurs and businesses have advise. 
me they have problems with. For the sake of time and tt 


| 


_hour of the day, I would like to move on to another area. | 
| 


Business has been under siege not only from your gov 
emment but from our federal government, and indee’ 
from the economic and market forces of the whole worl: 
No one would come here today to say that the dropping 
Bill 70 from your agenda would solve all of our problem 


The problem is a cumulative problem. i 

Niagara Region Development Corp and Niagara’ 
businesses are asking you to reconsider some of th’ 
clauses which increase the risk of doing business. We als! 
ask this committee to broaden its mandate to address th 
cumulative impact of legislation in combination with th! 






vonomic and political forces which are tearing the liveli- 
0d from our communities. 
130 
| We did a recent survey of all manufacturing in the 
iagara region, and we learned that 20% of the CEO-gen- 
al manager-chief operating officer’s time in Niagara 
isiness is currently devoted to the review of legislation, 
vernment relations and survival scenarios generated by, 
‘Nhat if legislation is passed?” 
_ I am not saying legislation in general is not important 
( government relations are not important, but when 20% 
every working day of our chief executives is devoted to 
pn-productive effort, the time has come to speak up. Can 
‘uu imagine the effect of diversion of that CEO’s time to 
ie development of new markets, increasing exports, de- 
‘lopment of new products, negotiating strategic alliances 
ud joint ventures with other local manufacturers or indeed 
fshore companies, and increasing worker and machine 
oductivity? The list goes on. 
, The cumulative effect of that energy diversion in our 
ion of 800 manufacturers currently employing 45,000 
dlled people would have enormous impact on the success 
‘our companies. The increase in revenue to expand man- 
pecting facilities and hire or retain employees, and the 
‘sire to do more than just survive, would accelerate 
fatario’s industry once again to its peak performance. 
' Thank you for the time you have afforded me this af- 
moon. I look forward to further dialogue on this subject 
'd on other pending legislation. I will be preparing copies 
‘my comments and giving them to your committee. 
| Ms S. Murdock: Just a clarification: Some of the 
‘mments directly relate to Bill 70, particularly in terms of 
rectors’ and officers’ liability and some of the other 
ings you mentioned. Are you familiar with these recom- 
ended amendments that are going to affect the original 
11 70 or that hopefully will? 


_ Mr Duffy: Yes, but not in as much detail as the other 
e. As you can understand, we started our consultative 
‘ocess and then we were aware of amendments. 

_Ms S. Murdock: I know the ministry staff have cop- 
3 they have been providing, so we will make sure you get 
copy before you leave. I think when you see what the 
1endments have done to the liability of directors, it will 
mificantly change your comments. ; 

_ Mr Duffy: Thank you. 

_Mr Offer: Thank you for your presentation, Mr 
iffy. We have gone through some of the aspects of the 
inciple of the bill. I have asked this on some other occa- 
ons, but is there a message that a bill such as this sends 
tto the business community? 


_ Mr Duffy: Yes, it does. The provincial government is 
it alone in increasing legislation. Our own municipal 
ivernment is introducing further legislation related to de- 
lopment lot levies. It may not have a direct impact today 
, a manufacturer, but every time he wants to expand he 
ould be looking at paying an additional $2.50 for every 
uare foot that he builds, and some of the structures in 
t Niagara region are very substantial structures. It is an 


creased risk of doing business. 
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My board of directors consists of 27 people, only four 
of whom are associated with regional government. All the 
rest are business people in the community representing 
virtually every sector of the community. At our last board 
meeting they indicated to me that in the past and present 
they are deluged with flyers and offers from other jurisdic- 
tions. They have never read them in the past. They have 
been devoted to the Niagara region or other locations in 
Ontario and Canada where they are located, but they find 
they are forced to change, one of the factors being increasing 
legislation, which is a further risk to doing business in 
Ontario. ; , 


Mr Offer: Under the legislation, there is a potential 
liability to directors personally. If one accepts the principle 
of protection of wages for employees in bankrupt companies, ' 
what would be your reaction if the liability to directors 
were eliminated—for small business, for instance? 


Mr Duffy: I think that would be very well received. 
The example I gave you of our sister organization, LINC, is 
primarily for small business. The situations we are working 
with are small number of employees. A great number, over 
80% of all the businesses in the Niagara region, are less than 
10 people. So yes, it would have a very significant benefit. 

Mrs Witmer: Thank you very much for your presen- 
tation. Many of the concerns you have expressed have 
been expressed by other business people throughout the 
province over the last four days. é 

You talked about this being just one part of what is 
going on. What are some of the other areas of concern that 
business people in this province have? 


Mr Duffy: Probably the single biggest one at this time 
has been the advance notice of possible changes to the 
Labour Relations Act. My understanding is that it is either an 
internal document or a white paper, blue paper or green paper, 
that it is certainly not at the stage of proposed legislation, as 
is Bill 70. 

We have had virtually every sector of our community, 
including our greenhouse growers and farmers, concerned 
about the impact of possible changes in that area. We hear 
our greenhouse operators’ concern that they may lose the 
exemption for hours of operation. They are telling us at the 
same time that the plants do not stop growing at 5 o’clock; 
they grow through the weekend and do not just start up 
again at 8 o’clock on Monday morning. They have very 
peculiar situations where they have to look after these 
kinds of things. 

To keep on the same example, because it is the most 
current one I have met with, the flower greenhouses are 
currently a $150-million business in the Niagara region. 
Nobody knows that. They are about three times the total 
dollars in our total wine grape and tender fruit industries. 
There is the devastating effect, when they are already com- 
peting with Holland. There is a 747 transport plane that 
comes into Toronto every single day with cut flowers from 
Holland which are distributed in Ontario. They are com- 
peting with them. 

Mrs Witmer: That is very frightening. You made an 
interesting point about the fact that business people are now 
looking at the brochures that ‘come in. I had one business 
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person in my community drop off a box of material that he 
has been collecting, and it was this high with brochures 
and enticements. I was shocked at what he had received. 


Mr Duffy: As an economic development officer and a 
member of the Economic Developers Council of Ontario 
and the Industrial Developers Association of Canada, I can 
say that we constantly monitor what other states, what 
other countries are doing. Ontario once had an edge on a 
lot of jurisdictions and is rapidly losing that edge. 

Many of the industries that located in the Niagara re- 
gion initially, and some of these companies are close to 
100 years old, moved there because of the availability of 
cheap and plentiful hydro power. The same industries are 
there. They still need the same amount of power. These are 
very energy-intensive industries; Atlas Specialty Steels, for 
instance. Atlas was purchased a short while ago by the 
Sammi group from Korea. They are now planning to spend 
$500 million in Quebec. In my opinion, that should have 
been spent in Ontario, in Welland, where they have a much 
larger plant and over 1,000 employees currently there. 

These are some of the concerns. 

Ms Haeck: I want to ask Mr Duffy a quick question 
with regard to the nature of most of the employers. You 
talked about the 11 large manufacturers, but most of the 
employers are relatively small. Any idea of the exact size 
of their workforces? 

Mr Duffy: The total manufacturing— 

Ms Haeck: No, not the manufacturers, the other people 
who are members of the Niagara Region Development Corp 
or who you know exist in the region. Do they have under 
10 employees, or 20? What is sort of the average size of 
the business? 

Mr Duffy: Some 80% of all the businesses in Niagara 
are less than 10 people. The General Motors of 9,000 people 
is unique. 

Ms Haeck: Right, and obviously Atlas is, with its 1,000 
or whatever, or John Deere. They are relatively rare. 

Mr Duffy: There are only five or six companies of 1,000 
or more. 

Ms Haeck: So in reality, most of this legislation really 
would not affect most of the employers of the Niagara 
region, since they have under 10 employees? 


Mr Duffy: Many of those companies have boards of 
directors. 


Ms Haeck: No, as far as paying some of these— 
Mr Duffy: Yes, under that criterion. 
Ms Haeck: As well, most— 


Mr Duffy: Excuse me, but what is a “small busing 
Is it a small business at 10? I would say no; most of ¢ 
small business is probably under 209. You are getting ir 
a larger group of companies that are within that area. | 


Ms Haeck: As for entitlements, my concern is tl 
there is a certain message around the entitlements that peo 
who may have worked in a company which for whatey 
reason has closed its doors are not entitled to the wages } 
which they worked. I am concerned about that particu: 
message. There is a concern on the part of the directo 
but those people who may have actually put in those how 
also have mortgages and they obviously go to the lor 
grocery store and buy food and put clothes on thi 
children’s backs. I am just trying to figure out how we : 
with entitlements. 


Mr Duffy: I think the vast majority of people in t! 
province do not understand the legislation. I think this. 
one of the good points that has come forward with not or 
changing legislation, but perhaps the controversial natv 
of how this particular legislation has been introduced. It. 
getting a lot of press coverage. It is getting a lot of inter 
by parties who had never previously been interested in i 
So maybe there is a good aspect to some legislation a 
we learn a little bit more of how we all operate here 
think that is good. | 


_ The Vice-Chair: I thank you very much for your pi 
sentation to the committee. It is nice to hear from t 
Niagara area. I think it will also help us in our deliberations, 
guess in a week’s time, when we go through this and try 
come together and work this out as to what we are going, 
be doing. 


Mr Duffy: Thank you, Mr Chairman. I will be senditl 





copy of my deliberation to you.. 


The Vice-Chair: I would like to take a moment’ 
thank each member of the committee. You have made. 
very easy for me this week and I thank you for that. Ith 
been a good week as Chair and I guess we will see ea: 
other in about a week’s time. | 


At this time I am adjourning the committee for this wee’ 
The committee adjourned at 1744. } | 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


Monday 19 August 1991 


The committee met at 1308 in committee room 1. 


EMPLOYMENT STANDARDS AMENDMENT ACT 
(EMPLOYEE WAGE PROTECTION PROGRAM), 1991 
LOI DE 1991 MODIFIANT LA LOI 
SUR LES NORMES D’EMPLOI 
(PROGRAMME DE PROTECTION 
DES SALAIRES DES EMPLOYES) 


Resuming consideration of Bill 70, An Act to amend 
he Employment Standards Act to provide for an Employee 
Nage Protection Program and to make certain other 
‘mendments. 

Reprise de 1’étude du projet de loi 70, Loi portant mo- 
lification de la Loi sur les normes d’emploi par création 
un Programme de protection des employés et par adop- 
ion de certaines autres modifications. 


The Chair: First, I do want to thank Mr Waters for 
hairing the first week of these hearings. I sincerely thank 
tim for subbing for me. I suspect he did a far better job 
han I would have in any event. 


Mr Waters: No comment. 


_ The Chair: We are commencing clause-by-clause 
onsideration of Bill 70. There are some persons sitting 
iere as staff persons. Perhaps Ms Murdock would intro- 
luce them or have the staff persons introduce themselves. 


' Ms S. Murdock: Laura Hopkins is legal counsel for 
he Ministry of Labour. Peter Jenkins is the provincial 
pecialist for the employment standards branch. Finally, 
vherith Muir is the policy project manager for this particu- 
ar employee wage protection program. I thank them for 
veing here. 

I believe that the deputy minister, on the first day, went 
rough the entire proposed amendments and bill pretty 
horoughly. If you want me to, I will go through it as he 
id, but I just feel we might as well start on clause-by- 
lause, if that is agreeable to everyone. 


The Chair: I expect so. I should indicate the first four 
ections, sections 1, 2, 3 and 4, stand by themselves. Sec- 
ion 5, of course, entails a whole lot of sections, and I 
uspect the committee would prefer that section 5 be dealt 
vith by what will be actual section, to wit, section 40, 
ection 41, etc. So we will commence. Prior to that, I 
vould ask whether either of the two opposition parties 
ave preliminary comments that they would want to make. 


_ Mrs Witmer: I do not have any preliminary com- 
nents, but I do have a list of our amendments and I am 
ust wondering when you want to receive those. 


The Chair: You could file them now and ensure their 
peedy distribution. Then nobody can claim surprise. 
‘hank you. I appreciate that. The clerk will receive those 
rom you. 


Mr Offer: As a preliminary before we get involved in 
the clause-by-clause, which I hope will proceed expedi- 
tiously, there are two things which we heard in the consul- 
tation process that are of some concern. They are areas for 
which the committee does not yet have any information. 

The first is the impact this bill may have on the small 
business community, however that is defined. To date, our 
interest and attention has been focused on the Ministry of 
Labour, and rightly so, since it is the ministry with carriage 
of the legislation. There is also, however, with the Ministry 
of Industry, Trade and Technology, a small business 
advocate. I believe that is Norm Jamison. I believe that 
obviously should continue, and this is not meant in any 
way to stop the clause-by-clause deliberation, but I would 
propose a motion. So as an opening, I would propose that 
motion, Mr Chair. If you feel that it is in order, I believe 
that it is. 


The Chair: Mr Offer moves that we obtain from the 
small business advocate of the Ministry of Industry, Trade 
and Technology any information that the ministry has that 
deals with the impact this bill may have on the small busi- 
ness community. 


Mr Offer: I have a second matter which I would like 
to deal with after this. I have again prepared this particular 
motion that might be of some assistance. 


The Chair: I am satisfied, subject to what anybody 
might raise by way of objection and comments, that the 
motion is in order. Do you want to speak to the motion, or 
have your preliminary comments constituted your having 
spoken to the motion? 


Mr Offer: In the main they have; however, I do be- 
lieve we heard an inordinate amount of presentation by 
representatives of the small business community talking 
about the legislation and talking about what this legislation 
means to them. I do not believe in any way that should 
detract from the principle of the legislation, but I do be- 
lieve it is incumbent upon us—if not our obligation, surely 
our responsibility—to at least question the small business 
advocate of the Ministry of Industry, Trade and Technol- 
ogy about whether there is any information which he has 
amassed that deals with the impact this particular bill may 
have on the small business community. Some of the areas 
that quickly come to mind are the issue of insurance, 
whether it is available, and if so, the cost of obtaining that 
type of coverage, and of course the type of coverage that 
would be needed. 

So that is why I would ask that this motion be sup- 
ported by all members of the committee. It just moves 
towards our greater appreciation of not only the principle, 
which I believe the ministry and members coming before 
this committee have shared with us, but also some of its 
impact and implications. 
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Mr Klopp: Am I to take it from this motion that you 
wish the parliamentary assistant, in this case Norm Jami- 
son, to review this as we go on clause-by-clause, or are 
you saying that we should stop everything and have him 
look at this bill first? 

Mr Offer: I am not suggesting for a moment that the 
clause-by-clause deliberations be stopped. I am suggesting 
that the committee be aware and apprised of any informa- 
tion that the small business advocate in the Ministry of 
Industry, Trade and Technology has with respect to what 
this bill means to the small business community. 


The Chair: Any further comments, Mr Klopp? 


Mr Klopp: Other than I am hoping, knowing the PA 
will probably do an excellent job in his position, then he 
will probably review a lot of policies that are in this gov- 
ernment or from previous governments. I think he will not 
be able to draw a lot of conclusions in the next four days, 
for instance. What happens if he does not have any infor- 
mation for us? Is that all right? Is the motion just that we 
make him aware of this bill? 

The Chair: Please, Mr Klopp, we could get involved 
in questions and answers all afternoon. I trust that was put 
in the interrogative only to make a statement. 


Mr Klopp: Sure. 

Mrs Witmer: Have we heard the motion? 
The Chair: Yes, the motion is on the floor. 
Mrs Witmer: There is no seconder yet. 


The Chair: No need for one, I am told. That is the 
case. 


Mrs Witmer: I would certainly support that particular 
motion. I continue to hear from the small business commu- 
nity. They are concerned about not only the short-term 
effect of the wage protection fund but also what is going to 
happen in 18 months as far as the funding is concerned. I 
certainly think we need more information as to the impact 
on that small business community. Before we give final 
approval I would like that information. 

The Chair: Prior to Ms Murdock speaking, the mo- 
tion is as follows: moved by Mr Offer that the small busi- 
ness advocate within the Ministry of Industry, Trade and 
Technology present any information the ministry has col- 
lected with respect to potential effects of Bill 70 on the 
small business sector in the province. 

Ms S. Murdock: I personally do not see any problem 
at all in Mr Offer’s motion and would be in favour of that. 
I just have one question in terms of that. Would it have to 
be a personal appearance by the ministry, or could it be in 
written form? 

The Chair: Here is the motion. 

Ms S. Murdock: Yes, I understand that. 

The Chair: The motion does not call for an appearance. 

Ms S. Murdock: Then I am in favour of it. 

The Chair: Are there any other comments on the 
motion? 

Motion agreed to. 

The Chair: Mr Offer, you had another matter, 


Mr Offer: I think it is important that we are given tha 
particular information. We know that after this committee 
this matter is going to go back into the Legislature fo 
third reading, and certainly that is going to be importan 
information. 

One of the other areas that people brought forward tc 
us in their presentation, and I am sure all of us have beer 
hearing not only within this committee but throughout ou’ 
constituencies, is how this particular piece of legislation iy 
going to be funded. It is clear, and I believe the ministe, 
was patently clear, that for the first 18 months of this legis. 
lation, commencing October 1, 1990, the funding of this 
particular piece of legislation would come from the con: 
solidated revenue fund. 

Questions and concerns have been raised dealing witl 
what happens after the 18-month period. I think argument: 
as to how this particular fund is to be seeded will cover the 
whole gamut, but again, it seemed to me that we directec 
much of our attention to the Ministry of Labour, to the 
deputy minister, the parliamentary assistant and the offi: 
cials of the ministry, and potentially, I think maybe this is<¢ 
question which should properly be posed to the Treasurer. 
The Treasurer is the one, as we all know, who has the big. 
Say in how programs are to be funded—in fact, whethe: 
programs are to be funded, so I would propose a secon¢ 
motion. | 


\ 

The Chair: Mr Offer moves that as a result of the 
presentations which we have heard both within this com: 
mittee and indeed outside, the Treasurer confirm that there 
will not be levied an employers tax as a result of Bill 7( 
after the initial 18-month period. 
The motion is on the floor. Do you want further, 
Opportunity to speak to that motion? 
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Mr Offer: Just very briefly. Again, one cannot deny 
that many people spoke to this particular issue not know: 
ing what is going to happen in the 18 months after this bil) 
has been in force. I would think that although we prop: 
erly—and in fact, as I recall, in his opening remarks the 
Minister of Labour very rightly dealt with this issue, we all. 
realize it is not within the purview of the Minister of Lab- 
our but rather the Treasurer of this province. | 

I would like to hear, and hence the reason for this’ 
motion, the response to the Treasurer dealing with the 
funding of this legislation after the 18-month period. We 
know how it is going to be funded prior to the 18-month 
period; that is not a question. But there is a question as tc 
how it is going to be funded after the 18-month period. | 
believe this motion is important in so far as we hear from | 
the Treasurer whether it is going to be so funded by ar 
employers tax. 

The other thing is that the 18-month period—correci 
me if I am wrong—commenced October 1990, and so we! 
are no longer talking about an 18-month period. That pe» 
riod has reduced each month since October. It seems to me 
the Treasurer will now discuss, or has already been dis: | 
cussing, how this program is to be funded in the very few’ 
months ahead. That is very close at hand; probably five: 
six months away, a final decision will be made. It may be 
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at within the Treasury a decision has already been made. 
believe it is important for us to inquire of the Treasurer a 
onfirmation as to the funding of this program after the 
8-month period. 

_ Mr Arnott: I would like to speak to this motion and 
idicate that I support it. I certainly have grave concerns 
dout the possibility of a new payroll tax being added to 
1e employers of Ontario. When we talk about the 18- 
1onth factor, if we turn back the clock about 18 months, I 
uess it was in the 1989 budget that the employer health 
ix was brought in and most fairminded observers recog- 
ized that a new payroll tax—or any payroll tax, whether it 
e the employer health tax or perhaps one in the future— 
ill be a killer of jobs and reduce the number of jobs 
reated in the province. I think we had better reflect upon 
iat. 

_ The Chair: Are there any other comments on the 
iotion? 

Ms S. Murdock: I would like to remind the commit- 
se of the statements made by the minister on the day he 
ras here. He made it quite clear at that time that the Trea- 
arer was fully aware of the situation and that even to him 
t that point—and at the present time, because that was 
nly two weeks ago—the Treasurer was going to make a 
ecision when he looked at the situation at the end of the 
8 months and could not make a decision, or at least was 
ot about to advise us at that time, whether there would be 
n employers tax or whether it would continue under the 
onsolidated fund. So I would not support this particular 
1otion. 

Mrs Witmer: I support the motion. I have grave con- 
erns about another payroll tax. As my colleague has just 
ientioned, the employer health tax was introduced by the 
iberal government and it had a severe impact on the indi- 
iduals in this province. Employers are still reeling from 
dat and to now introduce this wage protection fund with- 
ut any assurance that there is not going to be a further 
ayroll tax would be grossly unfair. I think it is going to 
ifluence what some of these small business people do, 
yhether they stay in this province, whether they grow or 
yhether they reduce the size of their operation. | think we 
ave to eliminate that uncertainty. 

There is enough uncertainty in this province at present. 
“hey are very concerned about the changes to the Labour 
telations Act and all sorts of other legislation. We have to 
lleviate that fear. 

_ The Chair: Thank you, Mrs Witmer. Any other com- 
aents, Mr Offer? 

_ Mr Offer: In response to Ms Murdock where she re- 
ers to the statements of the minister that at the end of the 
8-month period the funding is going to be reviewed, | 
hink we all recognize that is way too late. At the end of 
he 18-month period there is, in essence, no more money 
n the till and there are still going to be claims made. The 
juestion will be, come 18 months and one day and there is 
_ claim—that is way too late to determine how you are 
0ing to pay the particular claim. ; 
We all recognize that decision has to be made well in 
dvance of the expiration of the 18-month period. We are 


now clearly moving in on the 12th month for which the 
consolidated revenue fund is the funder, and it is clear 
those decisions have to be decided now, that the concerns 
or factors to be taken into consideration have to be done 
now. One should not be afraid to ask the Treasurer to 
confirm these things. 

The Treasurer will know, if not today, very shortly, 
how this fund is going to be happening. It is not going to 
be in 18 months, that is too late, but he is going to know 
very shortly and when we speak to this legislation we have 
to recognize that people came before the committee and 
spoke about this as an aspect of their concern. It is cer- 
tainly our obligation to ask the Treasurer whether he has, 
at the very least, heard those concerns and whether, while 
retaining the principle of the legislation, he is going to be 
receptive to those concerns. 

The Treasurer is making these decisions right now. By 
the time this bill gets into the Legislature we are going to 
be under six months, five months, four months, and I be- 
lieve this is important information for us to have on hand 
as we continue the deliberation of this bill. At the very 
least we should be giving impetus to some of the concerns 
that were brought forward to the committee. 

I am not going into how these particular hearings were 
short-circuited. However, on the basis of this motion we should 
not be afraid to ask the Treasurer this particular question. 


The Chair: Mr Offer moves that the Treasurer con- 
firm that there will not be levied an employers tax as a 
result of Bill 70 after the initial 18-month period. Those in 
favour? Those opposed? 


Motion negatived. 
Section/article 1: 


Ms S. Murdock: An Act to amend the Employment 
Standards Act to provide for an Employee Wage Protec- 
tion Program and to make certain other amendments, look- 
ing at subsection 1(1). 

Mr Klopp: Mr Chair, on a point of order: Could I 
make a motion in here at this time? If we are going to be 
starting to read the clause-by-clause and all that right 
now—I am new at this and I apologize. We have the bill in 
front of us and we have amendments. I wonder if we could 
make a motion to dispense with reading of the section-by- 
section and just go to the explanation parts, since I have 
my bill in front of me. Is that clear enough? I would like to 
move a motion to dispense with the reading of each of the 
sections of the bill, instead of having to read every one of 
them over to us again? 

The Chair: I appreciate your efforts to assist, but in 
my view it is not necessary for each section to be read. 
Reference will be made to the section number since every- 
body has a copy. It was agreed by the committee that the 
amended bill would be used for the purpose of reference. 
Reference to the section number will suffice and it will not 
be necessary to read the complete section, as printed, on to 
the record. 
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Ms S. Murdock: Subsection 1(1) of the bill adds to 
the existing exemptions under the procedural requirements 
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of the Statutory Powers Procedure Act. It strikes out 
some of the sections and substitutes with some of the 
new provisions. 

The Chair: Perhaps you could speak to subsection 
1(2), due to the fact that we will be dealing with section 1. 

Ms S. Murdock: Subsection 1(2) of the bill exempts 
decisions of the wage protection program administrator 
from the Statutory Powers Procedure Act. In other words, 
it shields the administrator of requirement of holding a 
hearing initially, and the appeal in the Statutory Powers 
Procedure Act is protected. 

The Chair: Could I hear a motion with respect to 
section 1 so it can be debated? 

Ms S. Murdock: All of section 1 I move for adoption. 

Mr Offer: I have some amendments being circulated 
at this point. 

Ms S. Murdock: I will explain, if I may. 

The Chair: Do the amendments that have been pre- 
pared relate to section 1? 

Mr Offer: They may have an impact on section 1. 

Ms S. Murdock: The amendments that you presented 
today? 

Mr Offer: Yes. 


Ms S. Murdock: In that case I would ask we stand 
them down for the moment until we look at your amend- 
ments and go on to the next. 


The Chair: Might your amendments affect section 2? 

Ms S. Murdock: Maybe I had better not set a prece- 
dent here. 

Mr Offer: Have you moved section 2 yet? 

The Chair: No. 


Mr Offer: The only reason I say this is out of caution. 
It may be that the amendment does not have an impact, but 
one of the amendments we will be calling will be for a 
procedure whereby there will be a due diligence defence 
by directors. 


The Chair: Mr Offer, in appreciation of Mrs Witmer 
having had her amendments prepared and distributed, it is 
obviously useful for everybody here to have everybody 
else read their amendments before they engage or partici- 
pate in discussion. If somebody wanted to move a five- 
minute recess, it might be wise to entertain that. 

Mr Huget moves that the committee recess for five 
minutes. 


Motion agreed to. 
The committee recessed at 1333. 
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Mrs Witmer: I have a suggestion at this point in time, 
Mr Chairperson. I have just received, as we came into this 
committee, a copy of Bill 70—that is the first I had seen 
it—and also this book prepared by the Ministry of Labour, 
which I really appreciate. I wonder if there would be an 
Opportunity for us to adjourn at the present time and re- 
sume tomorrow at 10 o’clock, as scheduled, after all of us 
have had an opportunity to read the bill we are dealing 
with in printed form, which I had not seen until I came into 


this room, and also the explanations that have been pre 
vided for us as far as the amendments are concerne¢ 
which I really appreciate. My understanding is that we ar 
going to finish the work on Bill 70 by Thursday. The 
certainly would still be my hope and my intention. I woul 
simply like an opportunity to read the information first. . 
feel as if I am giving approval or making changes a Id 
bit in the dark. 


The Chair: I should ask people to note that a motio 
to adjourn is not debatable, but since you have not mad’ 
the motion yet, appreciating that you might be making the 
motion very soon, are there any other comments? me 

Ms S. Murdock: Yes. Just for the record, Mr Chair, | 
want to explain that this book handed out by the ministry 
as I stated after the recess, is an explanation of the curren 
provisions of the Employment Standards Act, the new pro 
visions and then any of the explanations, but it covers onl: 
the first five sections of the amendments. It does not cove! 





from section 6 on yet, but it will as soon as possible. 

The other thing is that I agree it is very difficult th 
discuss or debate any kinds of provisions if they have no 
been read. It makes it much easier when we have all hav 
an opportunity to look at the same information. But on thi 
last comments of Mrs Witmer, with the intention being tha, 
we will be finished Thursday, I hope, we would then deen 
that all issues not discussed would have been debated? 

The Chair: Mrs Witmer, do you want to respond te 
that? If you do not want to, that is okay, too. 


Ms S. Murdock: If on Thursday we end up with }) 
number of clauses that have not been discussed, would Wi 
deem them to have been debated at the end of Thursday? | 

Mrs Witmer: My intention is that we would be finishet 
and have discussed and debated all clauses by Thursday. 


Ms S. Murdock: That does not answer the question! 
It was well done. I agree with what Mrs Witmer has said. 
but I would simply like, if I can, to have it clear that adder 
to that—there is not a motion on the floor—whatever t| 
not completed on Thursday would be deemed to have beer 
debated. | 


The Chair: That can be done by way of motion or by 
unanimous consent, but Mr Ramsay wanted to speak. 


Mr Ramsay: To give comfort to the governmen 
members, I was going to suggest the same thing, that in thi 
motion, because it is the intention to have this busines: 
finished by Thursday, we would have some sort of expla. 
nation—maybe a friendly amendment or maybe Mrs Wit _ 
mer could consider that in her motion when she does mow 
it—that she wants some time now, as others of us in tht 
committee do, but that our intention is to have the worl: 
finished by Thursday afternoon. | 


Mr Offer: I think it is the hope of all of the member: 
that we will have discussed all of the sections, amend: 
ments and, potentially, amendments to the amendments tc. 
those sections by, at the very latest, Thursday. I guess my) 
question is, maybe to the Chair or to the clerk, it seem: 
that at the end of that particular point in time, no matte) 
where we are in the bill, the bill is going to be referrec 
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ack. I think that just happens automatically. It would be 
ce to get a clarification on that process right now. 

, The Chair: I should indicate I am not aware of what 
bu are speaking about, and that means I cannot confirm 
; refute it. Perhaps in response, is there anybody who 
ishes to speak to that particular matter as to what was the 
sreement between House leaders? 


_ Ms S. Murdock: We discussed the fact that it would 
2 helpful to look at Bill 70 and the reprint, because the 
(print was only handed out to the members—some of 
vem received them on Friday in their offices but, since 
‘ost members are not in their Toronto offices on Friday, 
id not see them until today. Some did not get them until 
ey came in here. As a consequence, the discussion was— 
rrect me if I am wrong—that since it was expected that 
‘ith a few exceptions of differences of opinion, most of 
‘is bill should be through by Wednesday, could we ad- 
‘um for this afternoon so that each group would be able 
look it over and go through it in detail? On that agree- 
ent, then, we would adjourn for the afternoon. That was 
y understanding. All I am asking is that I would like 
yme agreement on my understanding—perhaps legisla- 
ve counsel would be able to correct me; I do not know— 
‘at anything not finished would be debatable in the 
‘ouse. Is that correct? 

' Mr Nigro: Actually, on matters of procedure, on what 
ippens after it is reported to the committee, I defer to the 
‘erk on those things. 


Clerk of the Committee: What could happen is that 
then the Chair reports the bill in the House, if enough 
‘embers stand, it would be referred to the committee of 


‘e whole House and debate could continue in the House 
; committee of the whole. 


_ Ms S. Murdock: Regardless of what motion was 
sreed to here? 
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Clerk of the Committee: Yes. 
The Chair: Look, I am aware only of the agreement 

among House leaders that this committee have two weeks 

for consideration of the bill. 

Ms S. Murdock: Oh, I see. 

The Chair: That is the extent of the agreement I am 
aware of. I cannot speak to anything in addition to that. I 
am going to ask Ms Witmer to put her motion forward. It 
is not debatable. It is amendable, so people do what they 
think they should be doing. 

Mrs Witmer: I would like to make a motion at this time, 
and I hope it would incorporate what is being discussed here, 
that we would adjourn until 10 o’clock tomorrow. 

The Chair: Is that your whole motion? 

Mrs Witmer: What would you like added? 

The Chair: Far be it from me, Ms Witmer. 

Mr Ramsay: Maybe I could move a friendly amend- 
ment that it be the determination of the committee to com- 
plete its business by Thursday afternoon, just if you would 
like that as insurance. 

The Chair: Mr Ramsay, in your amendment, is there a 
formula for doing that? Is there a means being prescribed? 

Mr Ramsay: Just work hard, starting tomorrow 
morning. 

The Chair: Any other amendments? Do you accept 
the amendment? 

Mrs Witmer: Yes. In fact, if you want to incorporate 
that in the main body, that is fine, the intention that we 
would finish by Thursday. 

The Chair: God bless you. All in favour? Opposed? 
Carried. 

Motion agreed to. 

The committee adjourned at 1355. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


Tuesday 20 August 1991 


The committee met at 1004 in committee room 1. 


EMPLOYMENT STANDARDS AMENDMENT ACT 
(EMPLOYEE WAGE PROTECTION PROGRAM), 1991 


LOI DE 1991 MODIFIANT LA LOI 
SUR LES NORMES D’EMPLOI 
(PROGRAMME DE PROTECTION DES SALAIRES 
| DES EMPLOYES) 
Resuming consideration of Bill 70, An Act to amend 
¢ Employment Standards Act to provide for an Em- 
‘oyee Wage Protection Program and to make certain 
cher amendments. 
_ Reprise de l’étude du projet de loi 70, Loi portant mo- 
fication de la Loi sur les normes d’emploi par création 
‘un Programme de protection des salaires des employés 
' par adoption de certaines autres modifications. 
_ The Chair: Before we get down to Bill 70, there is 
ie matter, a letter dated August 2, 1991, from Rev Dr 
avid Williamson from Victoria Avenue United Church in 
hatham, who writes thanking the clerk for the opportu- 
ty to speak to this committee on Bill 70 when this com- 
‘ittee commenced its consideration of the bill. He had the 
iderstanding that he would receive some compensation 
ut travel expenses and very respectfully, politely requests 
ympensation for the return trip from Chatham to Toronto, 
)0 kilometres, and requests that we let him know. Can I 
'k that there be unanimous consent for compensation to 
ev Williamson? 
' Agreed to 
_ Mr Offer: That is the Legislative rate, is it not? 
_ The Chair: First, we might have persons sitting at the 
ible who are not members of the committee, identify 
lemselves and who they are with so that we know who is 
bre and for what purpose. 
_ Ms Hopkins: My name is Laura Hopkins. I am legal 
punsel to the Ministry of Labour. 
_ Mr Jenkins: My name is Peter Jenkins. I am provin- 


ial specialist with the employment practices branch. 


Ms Muir: I am Cherith Muir, policy project manager 


t this project with the Ministry of Labour. 
| The Chair: Are there any matters to be raised by any 
embers prior to consideration of Bill 70? 

_ Mr Offer: If I might ask the parliamentary assistant, 
yu indicated yesterday that for the last portion of the bill 
ere would be explanatory notes and I am wondering if 
'e might be able to expect those some time today. 

_Ms S. Murdock: Yes. If Cherith would answer, it 
ould be appreciated. 

Ms Muir: I will have to ask you to repeat the ques- 
on. I was conferring about something else and I did not 
lite hear it. 


Mr Offer: Yesterday we were provided with a very 
good explanation of the first part of the bill. We were 
informed that the last portion of the bill would also be 
available today. The question is, will it be? 


Ms Muir: Yes, we will have additional portions. We 
will not have right to the end, but we do have an additional 
portion for you, and my colleague will be bringing it. 


Mrs Witmer: I have one question. What additional 
amendments were made by the government as a result of 
the presentations to the committee several weeks ago? 


Ms S. Murdock: I do not know exactly. We were just 
discussing that this morning, so I have to apologize for not 
having that right at the tips of my fingers. There are a 
couple of amendments still to come from suggestions 
made at the hearings, but the ones specifically we are look- 
ing at are the agreements with the federal government’s 
lines that were made during the public hearings. 

The other thing is that this whole bill is an example of 
all of the comments made not just at the public hearings 
but prior to the public hearings, with the comments made 
in the House during debate as well as all the letters the 
Ministry of Labour received on director’s liability, for in- 
stance and the amendments that have been made subse- 
quently to this reprint, as evidenced from the first reading 
to this reprint of the changes that have been made. 


1010 


Mrs Witmer: If there are additional amendments that 
have been made as a result of that week of presentations, I 
wonder if we could have a copy of those amendments. 


Ms S. Murdock: As an example, the one group that 
was before the committee during the public hearings was 
in the construction industry asking for a number of things. 
They are still being negotiated and it is really difficult 
because the language has to say what we have discussed in 
the consultations with them. Even looking at the draft lan- 
guage this morning, there are still some changes that have 
to be made. So as soon as I have them, you will have them. 
I do not have them yet myself. That is for sections 40ga 
and 40qb, which will relate to 40f as well. 


Mrs Witmer: I have a problem giving approval to 
parts of this legislation when we have not seen all of the 
amendments that the government is going to be introduc- 
ing, because I am not sure of the impact of the additional 
amendments on what I am already giving approval to. 


Ms S. Murdock: I understand the question. It took a 
little while, I apologize. The reprint has the amendments, 
with the exception of the three. When I get to them, I am 
going to ask to stand them down until we have the lan- 
guage, because sections 40qa, 40qb and 40, which will 
relate to section 40f, all having to do with the construction 
industry, are the only areas out of the reprint where we will 
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be asking for any amendments. Everything else is what we 
are asking. 

Mr Offer: Following Ms Witmer’s question, I think 
we might have a small problem that I believe should be 
clarified right at the very outset. The problem I see is that 
we passed unanimously, if memory serves me correctly, 
the reprint of the bill, which embraced the amendments the 
minister had announced in the Legislature. I think we are 
not dealing with that bill now. I think we are dealing with 
the bill that not only embraces the amendments the minis- 
ter announced, which we had agreed to do, but also 
amendments which were as a result of the public hearing 
process. I think that might be a difficulty because I would 
have thought those amendments would have been most 
properly moved as other amendments so that we could 
clearly see from the government’s side what amendments 
to the reprinted bill were being moved by the government. 
Right now, we are going to have to relook at the reprinted 
bill, find out what amendments are as a result of the 
minister’s announcement in the House and what amend- 
ments, aS reprinted, are as a result of the public hearing 
process. It somewhat puts us in a difficult position. 

I think a clear example of that is the final amendment 
in this book, which talks about the right of the minister to 
enter into an agreement. I do not believe that was part of 
the original bill. I do not believe that was part of the 
minister’s statement in the House on amendments to the 
bill. I do not believe that was part of the motion that we all 
agreed to, to reprint the bill, but it happens to be found 
within the reprinted bill and that is one example. There 
may be other changes of a word, of a technical change 
here or there which is not self-evident. I think that amend- 
ments to a bill have to be evident to the members of the 
committee before they can pass it. 


The Chair: You are quite right. Any amendments that 
are not contained in this Bill 70, as amended, are going to 
have to be presented just as you have presented them and 
just as the Conservative caucus has presented them. They 
are going to have to be moved and they will be debated 
and voted upon. Otherwise, the agreement, as I understand 
it, is that Bill 70, as amended, as reprinted, will constitute 
notice and moving of the amendments contained in the 
reprinted bill. Any other amendments, you are quite right, 
are going to have to be moved and will then be debated. 


Ms S. Murdock: Mr Chair, I would like to ask the 
clerk a question. I remember during the public hearings 
when we passed with unanimous consent, as Mr Offer has 
Stated. This was submitted to you at that time, was it not? 

Clerk of the Committee: I am sorry, I do not understand. 

Ms S. Murdock: When were the amendments submit- 
ted to you? 1 

Clerk of the Committee: I did not receive any 
amendments until I got the reprinted bill last Thursday. 

Ms S. Murdock: Okay. We had it reprinted. 

The Chair: Section 1 of the bill, being subsections 
1(1) and 1(2). 


Ms S. Murdock: We have discussed this with t} 
other members and have asked to stand down the fir 
section. | 
The Chair: Do we have unanimous consent in th 
regard? | 

Agreed to. 


Ms S. Murdock: If I may just stand down the secon 
section, the third section, the fourth section and go immi 
diately into part XII-A of the act. 


The Chair: Do we have unanimous consent with A 


spect to the other sections which Ms Murdock speaks of?’ 
Agreed to. 
Section/article 5: 


The Chair: Okay, dealing with part XII-A of the ac’ 
and nothwithstanding that this is section 5 of the bill, wi 
have already agreed that we will deal with it section b 
section as it will appear in the amended act. Ms Murdoceli 
subsection 40b(1). I say subsection because there will b. 
as I understand it, amendments proposed to subsectic| 
40b(2). 

Ms S. Murdock: Subsection 40b(1) is the establisl 
ment of the employee wage protection program. Subse 
tion 40b(2) is the definition of wages. Do you want to do’ 
subsection by subsection? 


The Chair: In view of the fact that there are going | 
be amendments moved with respect to subsection 40b(2, 
we are going to have to deal with subsection 40b(1). Ot! 
erwise, we can have that stood down so we can deal wil 
all of section 40b, subsections inclusive. 

Ms S. Murdock: My feeling would be that we shoul 
do section 40b and all of the subsections clause-by-clause: 

The Chair: Is there consent in that regard? | 


Agreed to. 





The Chair: Thank you. Perhaps you can proceed the 
on the basis of dealing with all of section 40b, subsectior. 
(1) through (7), by way of explanation and then there wi 


be amendments moved. | 


Ms S. Murdock: All right. Subsection 40b(1) is sin) 
ply naming the program and establishing it. Subsectic, 
40b(2) is defining what “wages” will mean for the en} 
ployee wage protection plan, and in clause (a) it is wage’ 
commissions, overtime, vacation, holiday, termination ar’ 
severance. In (b) it is wages under subsection 33(4), whic’ 
is where the employer has violated the equal pay requiti: 
ments under other legislation. 

Clause (c) is the section referring to the Support ar’ 
Custody Orders Enforcement Act and (d) is “such add’ 
tional payments as may be prescribed by regulation.” Th’ 
specifically, in this particular instance, relates to the cor 
struction industry but is also regulatory, so that in oth 
areas where it may become necessary, such as the garmei 
workers who presented their presentation to us. it may t 
needed there. | 

Subsections 40b(3), (4), (5), (6) and (7) go into a clar! 
fication of what vacation pay, holiday pay, overtim 
wages, termination and severance will mean. 
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If you want more detail, I can go further, but that will 
prt of summarize what that entire section says, and I 
aow that there are recommended amendments from the 
iberals and the Conservatives on a number of those areas. 


)20 


_ The Chair: Mrs Witmer moves that subsection 40b(2) 
‘the act, as set out in section 5 of the bill as reprinted, be 
suck out and the following substituted: 

“(2) When an employee is compensated by the pro- 
‘am, the wages for which an employee may receive com- 
wmsation are regular wages and vacation pay.” 


_ Mrs Witmer: As I have said many times and as our 
arty has said many times, we certainly do support the 
‘inciple of employees receiving wages that they are 
wed. We are simply looking to define wages as those 
sages that are actually earned and we would include 
‘ithin that vacation pay, holiday and overtime. We also 
el that this would parallel the proposed federal program. 

_ At the present time, employees in this province have 
) protection such as is being proposed by the wage pro- 
iction program, and this is certainly a move in the right 
rection, but we are very concerned about the addition of 
'e severance and the termination pay. At the present time, 
hen we take a look at our economy, we take a look at the 
umber of businesses that are closing in this province, the 
umber of businesses that feel very uncertain and very 
ireatened by the economic climate because of some of the 
joposals of the provincial government, we take a look at 
le deficit, which is $9.7 billion and probably will be 
lore, we take a look at the projected doubling of the pro- 
cial debt to $77 billion by the year 1994-95, we have to 
‘k ourselves the question, can we afford to be this gener- 
is at this time? Can we afford to include within the wage 
/otection program termination and severance pay? I guess 
ie answer we come to is that we have a lot of difficulty 
‘ith this. 

' I think we have to take a look at the small business 
trson as well. When their company goes bankrupt, they 
ie left oftentimes without their home as well, and they 
live no recourse to anything such as the wage protection 
rogram. They lose all their earnings as well, and it cer- 
inly would be difficult to guarantee every person in this 
fovince some sort of protection. 

| We are concerned that the fund is going to cost $175 
‘illion in the first 18 months. That is going to expire, by 
ie way, as of April 1992, and we are concerned that after 
lat time this fund might be financed by a payroll tax, 
hich we are very concerned about. That is going to mean 
jore uncertainty and it is going to have more of an impact 
n the economic climate in this province. 

_ We feel that workers are protected by the unemploy- 
ent insurance system, and the minister has indicated that 
orkers who have received their unemployment insurance 
femiums from the federal government may even have 
itt of their employee wage protection program claim 
awed back, because the federal government does deem 
verance and termination pay as income. In essence, if 
at were to happen, you would have the province paying 
e federal government. We certainly have many concerns 


about the inclusion of the termination and the severance 
pay. 

We are also concerned about the impact that Bill 116, 
An Act to amend the Employment Standards Act with re- 
spect to Notice of Termination, could have on the em- 
ployee wage protection program. It would probably 
increase the amount of money that is paid out beyond the 
$5,000 per employee. 

I guess overall we are concerned that the taxpayers in 
this province are going to be saddled with a very large 
financial burden, and the question we keep coming back to 
is, can we really afford this at the present time? We are 
already taking a major step forward by offering these peo- 
ple, as they should be offered, the wages they have right- 
fully earned and are entitled to, but at the present time, 
given the economic circumstances, we certainly cannot ac- 
cept including termination and severance pay. We are very 
concerned about the financial impact. We are concerned 
that it is going to cause more businesses to close. We are 
concerned about the difficulty that small businesses are 
going to have getting insurance, and they are going to be 
forced to close. We feel in time this could lead to fewer 
jobs in this province. I believe this government should be 
putting money aside to help create jobs, rather than possi- 
bly contributing to the further loss of jobs in this province, 
and we would suggest this amendment. 


Mr Waters: I would respectfully disagree with Mrs 
Witmer on this. To start with, we have invested for a num- 
ber of years on the other side of the fence as a government. 
We helped people go into business, and in these tough 
times I have had a number of business people coming to 
me asking for loan extensions and various other things to 
assist them. Not all of these people are necessarily going 
bankrupt. Some of them are escaping to the United States, 
they are escaping to Mexico. They are doing all of these 
nice and wonderful things and leaving their employees in 
the lurch. 

I cannot see why as a government we cannot treat both 
sides equally and help both sides of the fence, the em- 
ployee, when times are tough, as well as the employer. We 
are already helping many employers, as the government 
has historically done, and at this point I think it is time to 
start turning some of our focus to help the employee. After 
all, they are part of the Ontario mosaic. If I have worked 
for a corporation for 30 years and have some severance 
due me, I do not see why I should lose it. The creditors 
come in before me. I think there is a responsibility of the 
directors and of the employer and all of those involved 
with the corporation to give me my due as an employee, 
and I think it is long past the time that it should have been 
installed. 

I really disagree with the fact that you just want to 
include pay and vacation pay on this. I think it has to go to 
the termination and the severance. 


Mr Offer: I think we all recognize that this is a matter 
which we were going to have to discuss at the very earliest 
moment in this particular bill, certainly because of where it 
is positioned in the bill. Certainly I have thought about that 
particular issue. 
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I think we have to recognize that there were concerns 
raised by the business community. I think we also have to 
recognize that there is an Employment Standards Act, 
which talks about wages, vacation pay, termination pay, 
severance pay and the entitlement to those things by work- 
ers in particular circumstances. That is something which is 
legislated. 

I see this particular section as stating whether an em- 
ployee can access a fund, and it is not from the business 
community, but rather can access a fund and have the op- 
portunity of having wages, vacation pay, termination and 
severance up to a particular limit satisfied. 

I think we have to be cognizant of whether there is an 
impact on the business community. I believe there will be 
amendments further on that will limit the liability of the 
business community, the directors, etc, to the wages and 
vacation pay. That is already an amendment which the 
minister has indicated he will be bringing forward. 

As such, I think the concerns raised by the community 
have been lessened. I heard a number of businesses come 
before the committee and clearly indicate that they recog- 
nize what their rights and obligations are. They came for- 
ward with certain concerns as to how that may be lessened, 
and we will be bringing forward amendments which talk 
to the small business community, which I believe made a 
very good series of presentations. We will be talking about 
an amendment which will exempt the enforcement mecha- 
nism of this bill from directors of the small business com- 
munity. That is what I heard them say. 

We will also be talking about amendments which will 
give to directors of business generally the right to argue 
reasonable diligence. We believe it is a right and responsi- 
bility of government that if it creates an enforcement 
mechanism which has the potential of holding people per- 
sonally liable, it is obligated to make certain that those 
they have potentially held personally liable make argument 
against that. 

As a result of what is now contained in the Employ- 
ment Standards Act, as a result of amendments we will be 
putting forward in short order, as a result of the fact that 
the directors of business are not going to be personally 
liable under this particular piece of legislation, save as to 
wages and vacation pay, I believe the bill as it stands is 
supportable. 


1030 
Mr Klopp: After hearing that, I am perfectly clear. 


Mrs Witmer: I appreciate the comments made by Mr 
Waters. There is no intent on our part to not make sure that 
employees are taken care of and given the money owed, 
because this bill actually is a very important step for the 
employees in this province. At present they do not have 
any protection such as the wage protection plan. We are 
simply suggesting that, given the present economic cir- 
cumstances in this province, given the hardship many tax- 
payers are facing, we simply limit the definition of wages 
to actual wages earned, actual vacation pay and holiday 
pay, and not include the severance and the termination. 
Perhaps that should be considered at a later date. 


One of our real concerns is the hardship this fund | 
going to create for the taxpayers in this province when y 
already take a look at the deficit and the provincial det 
The one thing we do not know is how the governme: 
plans to fund this program over the long term. 

Yes, employers who employ these people should t 
reimbursing the employees their termination and severan 
pay, but that is not where the money is going to com 
from. It is going to come from the taxpayers in this prov 
ince in many cases. Until such time I and our party kno: 
how the government is going to fund this program over tl 
long term, I have tremendous difficulty with including te’ 
mination and severance pay. | 

As of April 1992, which is just a few months away, th 
government is going to have to let people in this provin« 
know how this is going to be funded because that is wh¢ 
the change is going to take place. I regret we do not hay 
that information at present, and I am very fearful of, 
payroll tax. I believe it would contribute to more sme 
business bankruptcies and more unemployment. I wou: 
just end by saying employees should be reimbursed. | 


The Chair: All those in favour of Mrs Witmer’s mc 
tion? Opposed? 
Motion negatived. 


The Chair: Mr Offer moves that clause 40b(2)(d) ( 
the act, as set out in section 5 of the bill, as reprinted, 4 
struck out. 


Mr Offer: There are complementary amendmen, 
down the line and this really speaks to the regulator 
power of the government to do two things: first, to it 
crease the amount per claim from what is currently $5,00) 
by regulation; second, to expand, to broaden the scope i! 
to what may be claimed, again by regulation. 

We believe in the principle of the legislation; that / 
clear. Right now this money is being funded by the taxpay 
ers and we all realize that we would like to get the answ 
as to what the long-term funding plans are by the Tre. 
surer. I made that motion yesterday and it was defeated.’ 
think that is important information. However, because « 
the defeat of that motion, because the Minister of Labov’ 
has been unable to provide us that information, we mu’ 
realize clause (d) permits by regulation the $5,000 limit 
be ostensibly expanded to $50,000 with the stroke of! 
pen. 

I think we have an obligation to the taxpayers of tl 
province to say that if there is to be any change to the lin’ 
of expenditure under this plan, it must go through the Le, 
islative Assembly; it must be part of amendment to legisl’ 
tion; it must be part of public hearings. We must provi. 
the forum where any changes in this area are sensitive | 
the concerns of the business community and the worke: 
of this province. | 

Doing it by regulation takes away that safeguard. Vv 
were elected to recognize change, to analyse and examin’ 
to have public consultation and be responsive to that. Rey 
ulation does not allow that. It takes away from us some 
the things for which we were elected. If we permit th’ 
motion to fail, then we are allowing government, cabine 
by the stroke of a pen to take away one of our functions: 
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“PPs, to take away the opportunity for the general public, 
yusiness, labour, to input into these decisions. I believe it 
8 absolutely essential for us to make certain that any 
hange to the monetary amount—and we know how this 
‘an happen—and to the length and breadth of what can be 
covered, strikes at the very principle of the bill. 
, We have an obligation to make certain those changes 
o through the legislative process. I could not believe the 
jovernment members could vote against accountability, 
onsultation and taxpayer representation. If you vote 
gainst this motion, that is exactly what you are doing. I do 
jot believe you will do that and so I ask that this motion be 
upported. 
| Mrs Witmer: We will be supporting the motion by 
tr Offer and I would agree with many of the points. One 
if the things taxpayers across this province are very con- 
erned about is the increase in taxes. We believe that when 
nere are any changes to increase the ceiling of this pro- 
tram or to add additional components to the compensation 
ackage, there is a need for complete and full public scru- 
ny into any spending increases that are going to take 
lace. 

We need to give adequate notice to the public. We need 
) consult with the public. We need to hear from them 
efore we make any changes that are going to impact on 
1e amount of taxes the people in this province pay. We 
‘eed to be accountable to our taxpayers and so I believe 
jere is a need to allow full public debate on any changes 
hat take place. We will support the amendment. 
040 
_ MsS. Murdock: Voting against this motion is in no 
yay a vote against accountability, in my view. “Such addi- 
onal payments as may be prescribed by regulation” spe- 
ifically relates to what we heard during the public 
earings in terms of the difference of the kind of employee 
construction worker is. There is nothing in this bill the 
yay it stands without that regulatory power allowing the 
onstruction worker to have the different kinds of wages 
'€ receives to be covered. 
_ They explained it in great detail here during the public 
earings and clause (d) does allow for the negotiations, as 
‘had said when the clause-by-clause opened this morning, 
at have been ongoing since the public hearings, just try- 
ag to get the wording right in terms of how those regula- 
.ons are going to actually work and not provide extra 
enefits or things beyond the scope of this bill. 
_ The other thing is that we also heard during the public 
earings from the ladies’ garment workers, who also are 
jot able to appeal under this legislation as it stands. With 
xceptions such as clause 40b(2)(d), we will also be able 
) negotiate and discuss how they could be included. That 
3 why “additional payments” does not mean what was 
tated earlier, that we can move from a $5,000 cap to a 
50,000 cap. It means that if a payment from whatever 
jroup we are talking about can be considered a wage 
nder this definition, which is what this section is, then it 
vould be included under a regulation and it would not 
ave to then go through the whole legislative process, 


yhich is, aS we are discovering, an arduous one. 





Mr Klopp: I am speaking against the motion too be- 
cause of the points my colleague brought out about ac- 
countability and circumventing the system. There are two 
ways, regulation and full-blown hearings like this, and my 
feeling is that if you do not have the backing of the busi- 
ness community or labour, you are going to hear about it in 
the public process, whether it is tax dollars immediately or 
whether it is through the business people. Those people are 
voters and they will definitely mount quite a lot of dust 
and dirt thrown your way if you try to do something that is 
totally ridiculous. Mr Offer pointed out that he has experi- 
ence. If that is the opposition party’s experience and that is 
why they do not want regulations, I do not think you 
should paint us with that brush. I would have concerns too 
probably. 

This is not going to create the holus-bolus problems. If 
there is a cabinet that wants to spend, as you pointed out, 
the $5,000 to the $50,000 with a stroke of a pen, I am sure 
if the business world does not complain, it must have done 
some good consulting, or the labour people must have 
done good consulting and that is what the people wanted, 
whether they are taxpayers or whether it comes out of 
whatever fund it is. There are enough checks and balances 
with those problems, which I was worried about too. But 
my sense is that people do not let you get away with those 
things that easily, and because of what my colleague 
pointed out on trying to make this thing as fair as possible 
for people like the garment workers, I think in this particu- 
lar instance the checks and balances are there. 


Mr Offer: I am dismayed to hear that the democratic 
process has been referred to by members of the govern- 
ment as arduous. I would have thought that is why we 
were elected, to deal with these things. The fact of the 
matter is that this particular clause talks to the words “ad- 
ditional payments.” It is not specific. It has the potential of 
being applied in various ways down the line and I do not 
think we as legislators should allow that to be determined 
by regulation. I think we have an obligation that if there is 
to be a change to the legislation we should be listening to 
the people, that we should take this to the Legislature, that 
we should have hearings on the matter. I think this bill is a 
clear example as to why we need legislation. 

The bill as first introduced, I guess, might have been 
thought of as being the result of some great consultation, 
but what happened after it was first introduced into the 
Legislature was a hue and cry throughout the province as 
to what this means. The government did not understand 
that, so what did it do? They announced amendments to 
the legislation. This is an example as to why you need 
legislation. What if that could have been done by regula- 
tion? The difference is that the hue and cry would be talk- 
ing about areas that are already the law. But what has been 
able to have been accomplished because it was through 
legislation is that there has been some receptiveness to 
some of those concerns. 

What we have to do is make certain that the task we 
were elected to do is able to be accomplished. It cannot be 
done through regulation. We are not talking about anything 
specific here. We are not talking about, as the briefing 
notes indicate, coverage of benefit contributions in the 
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construction industry. That is an example of what an addi- 
tional payment may be. It is not what this particular sub- 
section talks about. This particular subsection does not talk 
about coverage of benefit contributions in the construction 
industry. It talks about additional payments, and that is not 
limited to the construction industry. 

I believe we have to be sensitive to what it is we are 
doing here. The only way we can do that is not to just 
shuck off our responsibility and say, “Cabinet, you sign it, 
and we will hopefully deal with the ramifications of that 
afterwards.” This is much too important, this bill. We have 
an obligation and responsibility to safeguard the continued 
operation of the bill in the way in which it was first an- 
nounced. That announcement, as we all know, was in Oc- 
tober, and we want to make certain that it continues to 
operate in the same way and in the same vein as at its first 
announcement. 

By voting against this amendment, thereby allowing 
additional payments as prescribed by regulation, we as leg- 
islators lose control, and that is something we should not 
do. We must be accountable to the people who elected us. 
By voting against this amendment, you are saying no to 
that. 


The Chair: All in favour of Mr Offer’s motion? 
Opposed? 
Motion negatived. 


The Chair: Mrs Witmer moves that subsections 
40b(4), (5), (6) and (7) of the act, as set out in section 5 of 
the bill, as reprinted, be struck out. 


Mrs Witmer: This actually is a companion amend- 
ment to the first amendment that we made, and certainly 
the rationale is the same as I put forward at that time. 


Motion negatived. 
1050 


Mr Offer: The opposition and third party released 
their amendments to the government yesterday and I am 
sure in that period of time government members have had 
an opportunity to review the amendments. Is it the inten- 
tion at this point in time that the government members are 
going to support any amendment proposed by either the 
Opposition or third party? 

The Chair: Mr Offer, I appreciate your interest, but 
surely you cannot expect these people to indicate how they 
are going to vote on a motion until they have heard the 
debate which would inevitably flow, and some of it could 
be more persuasive than others. Now, come on. 

Mr Offer: I was just curious. 


Mr Klopp: Maybe he knows what he has been ar- 
guing is not worth arguing. 

The Chair: Shall subsections 40b(1) through (7) 
carry? Those in favour? Opposed? Subsections 40b(1) 
through (7) carry. 

The Chair: I am sorry to interrupt you, but the clerk 
is going to distribute a replacement page that supersedes 
the current page in your instructional manual regarding 
subsection 40e(1). 


That was just an announcement. Section 40c. 


Ms S. Murdock: Section 40c is the appointment ¢ 
the program administrator by the Minister of Labour an 
the powers and duties exercised by the minister, the ay 
thority to delegate, as well as bringing any legal proceed 
ings that may be necessary in order to perform the function 
of the job. It is an administrative function, basically. 


The Chair: Shall Subsections 40c(1) through ‘0c 
carry? Carried. 


The Chair: Ms Murdock, section 40d. od 


Ms S. Murdock: Section 40d is that the program ad 
ministrator is not compellable as a witness and in testi 
mony in civil proceedings, that he cannot be called. Ther, 
was much discussion during the public hearings on th 
compellability and I am sure I will be hearing about it, by 
that is what that section does. 


Mr Offer: Just a short note on that: I did not hear i 4 
the public hearing process a great deal of discussion | O 
this whole issue of compellability. I would like to get som: 
indication as to the necessity for that. The reason I aski 
that we will be proposing an amendment which will incor 
porate some of the concerns of business in terms of bein, 
able to use due diligence as a defence, as one example. | 
am concerned that this type of provision may hinder th 
full expression of the defence of due diligence, and» 
would like to get some reaction to that. 


Ms S. Murdock: The program administrator canne 
be compelled to appear in a civil hearing. The powers ca’ 
be delegated. Now, it is usual that employment standan 
officers can and do so voluntarily appear in civil matter 
and will continue to do so. This act is not going to chang) 
that. Forgive me, maybe I am missing something, but I di 
not see how it would directly hinder a due diligence argu 
ment by a director. 


Mr Offer: Currently, is there a compellability provi 
sion in the Employment Standards Act? 


Mr Jenkins: There is a non-compellability provisio: 
in the Employment Standards Act for employment stan, 
dards officers. 


Mr Offer: There is right now? 
Mr Jenkins: Yes. It is a non-compellability provision | 
Mr Offer: My question is, does the non-compellabilit 


provision currently i in the Employment Standards Act mir’ 
ror the provision of section 40d? | 


Mr Jenkins: Not entirely, no. 


Mr Offer: May I be informed as to where it deviate 
and why? | 


Mr Jenkins: The non- compellability clause in th 
Employment Standards Act at present is subsection 45(3)) 
It reads: 

“No employment standards officer is a competent 0 
compellable witness in a civil suit or proceeding respect: 
ing any information, material or statements acquired, fur’ 
nished, obtained, made or received under the power 
conferred under this act except for the purposes of carryin)’ 
Out his duties under this act.” | 

The last phrase, “except for the purposes of carryin)’ 
Out his duties under this act,” does not appear in sectior 
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(0d, so you cannot say that the two are mirror images of 
ach other. The reason that the last phrase, “except for the 
jurposes of carrying out his duties under this act,” does 
cot appear in section 40d is that it was felt that in most 
ircumstances the program administrator would not be tes- 
ifying at a proceeding personally, that the people who 
yould be testifying pursuant to their duties under the act 
rould be the officers who had made the decision concern- 
ig the substantive entitlement under the act, that it is more 
ppropriate to have “except for the purposes of carrying 
ut his duties under this act” in the non-compellability 
lause concerning officers and that it was not really appro- 
Tiate for the one concerning the program administrator. 

_ Mr Offer: The provision speaks not just to the pro- 
tam administrator but also to any person employed at the 
linistry or, in fact, to any person to whom the powers and 
uties have been delegated. Does that not encompass all of 
1e people who had any play in the determination of liability? 


Mr Jenkins: No, it does not. The program 
dministrator’s powers of decision are quite limited and 
) ° ° 

1e substantive assessment of the entitlement would rest on 
te officer who prepares the order. In determining whether 
rnot to issue an order against a director, the officer would 
e the one who would consider whether various defences, 
‘any, applied. There is no such defence in the bill at 
resent. 


| Mr Offer: Okay, thank you. That is quite helpful. So 
that we are talking about with respect to the program 
Iministrator is the person who administers the program. 
‘e are not talking about the individuals who would deter- 
line whether a particular director or whatever is actually 
able. 

_ Mr Jenkins: That is right. 


| Mr Offer: Okay. So long as that is our understanding, 
have no problem with it. 


| The Chair: Shall section 40d carry? Carried. 
{00 


_ MsS. Murdock: I would ask, Mr Chair, that section 40¢e 
2 stood down. My ministry staff has advised that there is a 
itther consideration. It has been pointed out that the way one 
‘ the sections is worded could be misunderstood. 


| The Chair: Is there unanimous consent? 
_ Agreed to. 
_ The Chair: Section 40f, subsections (1) through (3). 


_ Ms S. Murdock: Mr Chair, 40f is with regard to the 
struction workers. Basically, the construction workers 
we to apply if moneys are not paid to them through a 
onstruction lien. They must process that lien before they 
¢ eligible to apply under this fund, under section 40f. 

_ In subsection 40f(2), if the program administrator is 
tisfied that for some reason the employee was not aware 
‘the right he had to the construction lien or that he must 
) it within a 45-day period, then under those special cir- 
imstances the program administrator can allow an exten- 
on of the time period for application. And if an employee 
ho is entitled does not go through the lien process and 
oney is paid to that employee under the fund, then the 

















program administrator is entitled to go to the lien program 
to be repaid for the portion of money that can be recouped. 

Mr Offer: Just to be clear, because there were some 
very good presentations made on this particular point, ba- 
sically what we are saying is that a person who may be 
able to register a lien claim need only register and need not 
have to go through the next phase of perfecting the partic- 
ular claim. Is that the understanding? 


Ms S. Murdock: Yes. The employee must file a lien 
claim and then apply into the fund. 


Mr Offer: I do not have the first bill, but is this an 
example of the point that Mrs Witmer brought up at the 
beginning? This particular amendment is one which did 
not appear in the original bill and was not the subject 
matter of the minister’s statement to the Legislature on 
amendments to the bill. 


Ms S. Murdock: In the first bill—it is on page 3—the 
section on lien claim preservation and enforcement has 
been altered. In order to be eligible for this fund, they were 
not only going to have to preserve their lien claim but were 
going to have to have it enforced. In some instances that 
can take much longer than the two-year limitation period. 
So therefore that was raised in the House in debate and 
subsequently amended in the reprint. 


The Chair: Shall section 40f carry? Carried. 

Ms Murdock, section 40g. Is that self-explanatory? 

Ms S. Murdock: I would think so, but I do not want 
to make that presumption. 

The Chair: Are there any questions or persons want- 
ing to debate these very self-explanatory subsections (1) 
and (2) of section 40g? There being none, shall section 40g 
carry? Carried. 

Section 40h. 


Ms S. Murdock: Section 40h concerns settlement or a 
compromise of wages. This section ensures that workers 
who make a settlement with their employers are bound by 
the terms of the settlement if the employer has paid the 
amount agreed upon, if the money has been paid into trust. 
They are bound by it. 

Mr Offer: Are we on section 40h in whole or are we 
on subsection (2) also? 

Ms S. Murdock: No, subsection (1). Subsection (2) is 
where there has been an agreement but the money has not 
been paid by the employer. Then the full amount of up to 
$5,000 is payable by the fund. The plan would pay the 
compensation up to the cap if the employee were eligible 
to receive that amount. The average rate paid is $4,200. 
They may never have to reach the cap. 

Mr Offer: There is no question in section 40h that the 
maximum that can possibly be paid out would be the 
$5,000, is that correct—that the cap and the limit will al- 
ways remain in force? 

Ms S. Murdock: Right. To clarify that, it does not 
anywhere in there, obviously, say $5,000. It just says the 
maximum amount recoverable. 

The Chair: Shall section 40h carry? Carried. 

Section 40i. 
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Ms S. Murdock: Section 40i is the maximum recov- 
ery provision. The intent of the section is to cover the 
inflationary aspects. It is a $5,000 cap at present. 


The Chair: Mrs Witmer moves that section 40i of the 
act, as set out in section 5 of the bill, as reprinted, be 
amended by striking out “$5,000 or such greater amount as 
is prescribed” in the fourth and fifth lines and substituting 
“$4,000.” 

Mrs Witmer: The reason for doing this, of course, is 
that we feel the maximum compensation should be $4,000 
at the present time, given the present economic circum- 
stances. This is also the amount that parallels the current 
maximum liability that an employment standards officer 
can order an employer to pay. Also, if we follow through 
in our first argument in believing that only outstanding 
wages and vacation pay should be covered, since it has 
been indicated that only about 10% of the money that is 
going to be given to employees will be for wages and 
vacation pay, we feel that this amount will more than ade- 
quately cover the amount of the outstanding wages and 
vacation pay. 

Ms S. Murdock: It has been clearly stated I think by 
both the ministry and then the minister and the deputy 
minister when questioned by the committee that the aver- 
age rate of payment under the employment standards 
branch, including termination, severance and so on, is 
$4,200, which is more than the $4,000 presently capped in 
the present ESA. The $5,000 would certainly cover that. 
Should the federal government ever put into place Bill 
C-22, the province would apply for the $2,000 cap therein 
to be reimbursed into our fund. We felt that the $5,000 left 
enough leeway in terms of an average that it was a more 
fair and equitable rate. 


The Chair: All those in favour of Ms Witmer’s mo- 
tion? Opposed? 

Motion negatived. 
1110 

Mr Offer: 


The Chair: Mr Offer, if I were to rely on rulings 
made by Chairs of committees that I was an opposition 
member of, I would rule this motion out of order because 
it replicated the contents of a previous motion. But I do not 
rely on those and I am not ruling this motion out of order. 


Mr Offer: If you want to rule the motion out of order, 
certainly as a member I will have no alternative but to 
listen to your rulings. 


The Chair: Mr Offer moves that section 40i of the 
act, as set out in section 5 of the bill, as reprinted, be 
amended by striking out “or such greater amount as is 
prescribed” in the fourth and fifth lines. 


Mr Chair, I have an amendment. 


Mr Offer: What we are doing here is continuing the 
debate as to whether, by regulation, a government should 
be able to increase the limit of $5,000 to whatever limit it 
feels is appropriate without the benefit of such a change 
going through the Legislature, without the benefit of con- 
Sultation, without the benefit of committee hearings, with- 
out the benefit of full debate and without the benefit of 


being accountable and accessible to the people, business 
community, labour and taxpayers of this province. | 

I believe that one of the things that has been clear i) 
this bill is the $5,000 figure. People may have, as a resul 
of that, taken a position on the bill. I believe that becaus: 
the $5,000 figure has ostensibly been derived as a result 0 
some discussion on the average type of claim and is part 0 
legislation already, it must logically proceed that an’ 
change to $5,000 must also be part of legislation. | 

If the legislation read that the maximum amount o 
compensation is that amount, as is prescribed and on, 
voted in favour of it, then logically one could argue tha 
any change must also be, or could also be, by regulation 
But the legislation does not say that. The legislation state. 
the number $5,000. Logically, in keeping with the bill it 
self, any change to that, any new number, must also be b» 
legislation. This section says, first instance, $5,000 is leg 
islation; second instance, somewhere down the line som: 
other number is by regulation. 

My argument is, if it was in principle good enough fo 
the Minister of Labour to announce $5,000, then surely i 
will be good enough for the Minister of Labour, in thi 
event he or she so wishes, to announce a change by legis 
lation. Whether one agrees with $5,000 or not is not th: 
issue here. The issue is that it is a number by legislation, Si 
any change must also be by legislation. 

Another issue is, what are we doing here if we canno 
have a say in a change in this figure? What are we doing i 
people, business, labour organizations say that the numbe 
is wrong? What response is it of us as legislators to sa), 
“Well, you know, I don’t have any say in that because it’, 
by regulation”? And they say, “Well, you know, this mean’ 
a big thing in our ridings.” What do we say to those peopl: 
who come to us and say. “You know, this really has a: 
impact”? Do we say: “Well, I’m sorry, it’s by regulation, - 
voted in favour”? Well, I am not going to vote in favour 0 
that. If the Minister of Labour said it was good enough th 
put $5,000 in legislation, then we as a committee shoule 
say it is good enough that any change also be by legislation. 

If you are going to be consistent, then this is where yo. 
are consistent. If you are not going to be consistent, the’ 
you vote against my motion. It will send out an incredibl 
negative message over a principle that we certainly agre, 
with, but we cannot allow a change to be made by regula 
tion when its initial figure is by legislation. 

We have a choice here. You have a choice. You can b 
consistent or not. You can be accountable or not. I hop. 
you will vote in favour of my motion. 


Ms S. Murdock: I appreciate the lesson on democ 
racy and how regulatory changes are made, but we are int 
the same basic argument that we had before in terms C 
whether or not something should be legislated or whethe. 
something should be able to be changed by regulation. __ 

I clearly stated on the record that the intent of sectio: | 
40i is the inflationary aspect and not to change the $5,00 
sum into some larger amount at a later date. I do not be. 
lieve, in this democratic system that we have, that mem’ 
bers of provincial Parliament, elected by the people of thi 
province, would go in, whether they are government mem’ 
bers or not, and sit on the legislation regulations cabine 
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ommittee; would, as decent and honest human beings, 
ook at a regulatory change and indiscriminately, without 
hought to what would happen to the constituents in their 
iding and throughout the province, make the kinds of dra- 
natic changes that are intimated by the previous speaker. 
The regulatory change required here, if it is required, 
vould be on the inflation basis alone. 

_ Actually, listening to the basics of Mr Offer’s argu- 
nent, it sounds quite reasonable and logical. But that is 
easonable and logical, I believe, if you also believe at the 
ame time that any government in power is just willy-nilly 
roing to make changes and increase a $5,000 amount to 
‘ome dramatic amount at a future date. I do not believe 
hat is the way of the world. 

120 

_ Mrs Witmer: We will support this amendment. 
\gain, I guess, one of the concerns we have is about the 
ack of long-range planning as to what is going to happen 
vith this bill. How is it going to be funded? What type of 
naximum will there eventually be? What is the cap? Cer- 
ainly I believe that if there is going to be any public 
pending in this province, there is a need for public consul- 
ation and complete scrutiny. At the time, I think what this 
\0i does by saying “such greater amount as is prescribed” 
s to create uncertainty. It certainly does not allow employ- 
‘rs to plan for their future, because they have no idea what 
ncreases are going to occur or when that is going to hap- 
Den. So I believe there is a need for accountability and 
‘omplete public scrutiny and consultation. 

_ Mr Waters: I look at this, and with it being the dis- 
‘ussion over regulations I have some sort of a problem 
vith what I am hearing from the other side. To start with, 
‘ven before we got into the public hearings, from what he 
iad heard from the members across in the House and also 
tom the public, the minister altered the bill, because he 
tad listened to them. I would hope this minister and minis- 
ers in the future would be listening to the public and 
vould come down with fair decisions, as he did. 

| I see this as a way of just tying up, should there be in 
he future a need to either go up or down. The minister 
vould still be hearing from the public and would hopefully 
ve making his decisions on that. The public made itself 
very clear. That is why we had the amendments before we 
vent into hearings. The public, through their elected repre- 
‘entatives for the most part, made the point that they 
hought there was something unfair about the original pro- 
»osed bill. Here we are now and you are saying that the 
iystem is not going to work in the future. 

' I have doubts about that. I feel that system would 
vork. We have friends on both sides. I have friends who 
ire in labour, naturally—I came out of that organization— 
ind I have friends who are in business, and both of them 
vere out here. I think we came down with a fair decision, 
ind you have to allow some discretion within that. There 
vill be consultation, believe me. If we wanted to raise it, 
rou people would be knocking on the door and so would 
ull my business friends. If we wanted to drop it, labour 
vould be knocking on my door. So I think there is a certain 











amount of protection there, and the members are allowed 
to work. 


Mr Arnott: I would just like to indicate that I intend 
to support this amendment as well. The parliamentary 
assistant’s assurance that it is only an inflationary factor 
and that is the only reason behind it is one I just do not 
accept, and I cannot accept her explanation. It is not set out 
specifically that an inflation factor will be included. I have 
grave concern that it will be increased significantly over 
time. I certainly concur with what has been said with re- 
spect to ensuring that these considerable new exposures to 
the taxpayer be brought before the Legislature so that we 
all have an opportunity to speak to them, to debate them, 
to discuss them, to bring forward the views of our constitu- 
ents, rather than to have the minister sit there with his civil 
servants and with the stroke of a pen increase the exposure 
to the taxpayer. 


Mr Klopp: I just want to back up what my colleague 
Mr Waters said. I think not only opposition members but 
even members of the caucus made points. He brought up 
his friends in business, and I too had people, as a small 
business person myself. I think the checks and balances 
under this particular proposal are fine. 

You can argue both sides. I got into government, and 
there are things which are regulated and things which are 
legislated. The argument is that, trying to get them 
changed, we have to go through the legislative body and it 
takes too long. I have heard them say, and I have even 
heard former ministers who now are on the opposition side 
say, “Yes, if it would have been regulated, I could have 
changed that because it made sense, but it took too long.” 
You can argue both sides. I think there are good checks 
and balances. I believe there are 130 members of Parlia- 
ment at the present time and the majority can raise enough 
good arguments to have things changed or retracted. So on 
that, I have to speak against your motion. 


The Chair: Mrs Witmer. I trust you are going to be 
responding briefly to points that were raised, rather than 
repeating what you said initially. 

Mrs Witmer: I am going to. There was a concern that 
people were going to be listened to. I would just remind 
Mr Waters that the employer groups that appeared before 
this committee all indicated that they opposed the ability 
of the government to increase the program ceiling by regu- 
lation. They believe future changes should be made by 
amendment to the act to allow for full public debate. So I 
guess that was one of the reasons I initially asked what 
amendments the government had brought forward as a re- 
sult of the public hearings. 


Mr Offer: Just shortly, I am absolutely unconvinced 
by the response by members of the government. Mr Wa- 
ters spoke about increasing or decreasing the amount. The 
legislation does not speak to that. It only speaks one way, 
and that is greater. It does not speak to change, it speaks to 
increasing the amount. I have no doubt that this particular 
section has nothing to do with inflation, because if it did, it 
would say so. It has to do with increasing the base amount 
of $5,000 to another amount. I believe that must be done by 
legislation. I do not know why members of the government 


R-366 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


20 AUGUST 199) 








would feel at all reluctant to have such a crucial aspect of 
the bill be the subject matter of legislation. The $5,000 
initial figure is the subject matter of legislation. Why can- 
not a change to that also be the subject matter of legisla- 
tion? Do we not have an obligation? Should we not have a 
guaranteed opportunity to debate any change to that basic 
amount? Legislation gives us, as members of provincial 
Parliament, that opportunity. It cannot be changed without 
at least giving us the opportunity to debate that. Regulation 
takes that away from us. 

Today we are talking about taxpayers’ dollars. Some- 
where down the line it may not just be taxpayers’ dollars. I 
think we have to provide, as members of this Legislature, a 
guarantee to ourselves to be able to debate any change. 
That is all we are asking for in this case. We are not saying 
the $5,000 should be $2,000, that the $5,000 should be 
another number; not this motion. What we are saying is 
that any change to it should give us a guarantee to debate 
it, to talk about it. I do not care what legislative committee 
you prop up; regulation does not give you that guarantee. 
Legislation does. 

If you say no to that, I know you are saying no to every 
other amendment that both the opposition and third party 
are going to propose. I know that is what it means. It 
means you have discussed our amendments last night and 
you have said no to every one. If you cannot agree to this 
one, which does not change the bill in any real way—what 
it does is to guarantee the future changes by legislation— 
then I know you must have had some sort of subcaucus 
meeting and said: “We’re going to just say no to all of their 
amendments. We will listen politely, but we will in the end 
result prop up and we will have six members against what- 
ever else goes.” Incredible. 

So I ask those who have spoken to reconsider. This 
motion should pass because, by voting against this motion, 
you are voting against the principle that your minister him- 
self announced. He said he is unafraid for the $5,000 fig- 
ure to be debated in the Legislature. Why can you not 
follow his lead and say, “And we’re unafraid that any 
change to that also be debated in the Legislature”? 

The Chair: Thank you. All those in favour of Mr 
Offer’s motion? Opposed? 


Motion negatived. 


The Chair: Shall section 40i carry? Carried. 

Ms Murdock, Section 40j. 
1130 

Ms S. Murdock: Subsection 40j(1) is when compen- 
sation becomes payable. It is basically the process of the 
claim. Subsection 40j(2) is apportioning the amounts by 
the program administrator for each of the four types of the 
covered payments. That is basically it for the apportion- 
ment breakdown for federal purposes. Subsection 40)(3): 
Upon approving compensation to the employee, deduc- 
tions are made, again for the purposes generally of the law 
of Canada but also the law of Ontario. 

The Chair: Shall section 40j carry? Carried. 

Section 40k, Ms Murdock. 


Ms S. Murdock: Compensation during employer-ini- 
tiated appeals: Where an employer initiates an appeal 


against an order to pay wages further to section 50, com 
pensation from the plan will not be paid until the refere 
hearing the case rules that the workers are entitled to pay, 
ment under the order to pay and the employer does no 
pay. In subsection 40k(2) compensation in appeals init) 
ated by the employment standards branch may be paiv 
after the referee determines wages are owed. I think that j 
pretty clear. | 

Subsections 40k(3) and (4) are interim compensatio; 
during hearings, specifically instances where if it is deter 
mined that only one portion of the eligibility for paymen 
is disputed, the undisputed portions can be paid pending ; 
decision on the disputed portion. 

The Chair: Shall section 40k carry? Carried. 


Ms S. Murdock: Section 40L is orders to pay wher 
the worker initiates an appeal. If a worker is appealing a 
employment standards branch decision not to issue at 
order for unpaid wages, he may receive fund compensa’ 
tion following an adjudicator’s decision to allow the claim: 

Mr Offer: Might I just get a clarification as to wha 
that means? Is this where there has been an initial determi: 
nation of not to pay and there is some sort of a— | 


Ms S. Murdock: Employee appeal. 


| 

Mr Jenkins: Where the officer initially determines 
that the employee is not entitled to the wages, the em: 
ployee has a right of appeal, which is heard by an adjudi: 
cator under section 49. If the adjudicator rules in the 
employee’s favour, then the program administrator may 
approve compensation from the fund at that point in time. — 


Mr Offer: You said “may” approve. Are they no: 
bound to approve compensation? What would be the rea: 
son they would not? | 


Ms Muir: At the point at which the adjudicator de: 
cides the person may indeed have some entitlement, ar’ 
order to pay would be issued against the employer, if there 
is an employer. If there was no employer or the employer 
was unable to pay, then the administrator would make < 
decision about paying out compensation from the fund. Sc 
it is not automatic. It can be discretionary, because first ar 
order to pay would be issued against the employer. 


Mr Jenkins: In other words, the employer might 
comply voluntarily. There may be no need to pay out com: 
pensation from the fund, so that is why the word “may’' 
was used. 

Mr Offer: Okay. The point I am bringing out is to be 
absolutely certain there was no provision in the particula’ 
section which would permit an order to pay during the 


hearing of the matter, prior to its final determination. i 


Mr Jenkins: Do you mean like an interim paymay 
from the fund? 

Mr Offer: Yes, where a right of appeal or review has’ 
not yet expired. I think we want to make certain that the’ 
legislation, though giving the workers the right, alsc! 
makes certain that an order to pay will not be made until, 
first, a review has taken place and, second, if there has’ 
been an appeal, that appeal has been heard and determined, | 
All we want to do is make certain that an order to pay will. 
not be processed until all of the individuals involved in the: 


| 
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matter have had their opportunity to bring forward the 
‘claim and any appeal period has expired or been heard and 
disposed of. 

| Mr Jenkins: Yes. There is no authority in 40L for 
interim payments during the section 49 hearing. The hear- 
ing would have to be concluded before the administrator 
ould approve a payment from the fund. 

_ Mr Offer: Is there a provision whereby a matter may 
‘ot just be on the basis of wages, may be also on the basis 
of wages and vacation pay, termination and severance? Is 
‘here a provision whereby the matter, for instance, of 
wages has been at one point heard and there are other areas 
‘hat still have to be heard, but an order can be sort of pared 
off—“Okay, pay out the wage order now”—before the full 
matter has been decided? 

_ Mr Jenkins: In a section 49 hearing specifically? 

Mr Offer: Yes, in any hearing under this bill. 

_ Mr Jenkins: In section 50, which is the employer ap- 
deal hearing, there is the provision in the bill to approve 
interim payments where certain issues are disposed of or 
agreed upon prior to the conclusion of the hearing. 


_ Mr Offer: That is the only place in the legislation 
where that might happen? 


__ Mr Jenkins: That is right. In section 51 hearings as 


well, but not in section 49 hearings. 


Ms S. Murdock: Just on that point, subsection 
40k(3), which we just passed, is for the section 51 hear- 
ings, but your point is just relating to the section 49 hear- 
ings. Am I correct in understanding your question, Mr 
Offer? 

_ Mr Offer: My point relates to any hearing which is 
inder the wage protection plan, whatever section you want 
‘o refer to it as. If there is any hearing which deals with 
whether an employee is entitled to wages, vacation pay, 
‘ermination and severance, and dealing with the entitle- 
nent of that particular person to the wage protection plan, 
{ think it is important that we all recognize that there will 
ave to be a decision on entitlement and that if there is an 
appeal or a review of that decision, that will proceed prior 
‘o the payment of any dollars. I imagine that would be just 
self-evident. 

' Mr Waters: But on that, there was one scenario 
drought up during the hearings where there could be a 
dartial payment already; in other words, the employer has 
agreed to a certain amount and the employee is arguing the 
rest. Surely they would be entitled to that first amount. 
Mr Offer: I appreciate that. That is not the question I 
am asking, because that presupposes agreement between 
smployer and employee. I am working on the basis that 
where there is no agreement, there is the necessity for a 
darticular hearing or an appeal. I think we all recognize 
that, though very much in favour of the principle of the 
legislation, we also want to make sure there is no provision 
in the bill that would allow any payment to be made prior 
to its final determination. 

Ms S. Murdock: Under section 49, which is what we 
are talking about here under section 40L, no, you are right. 
Your fears may be allayed. 


; Mrs Witmer: But we did just pass it under section 
40k. 
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Ms S. Murdock: Yes, you did under subsection 
40k(3), because this is where an ESB officer has already 
decided that you are not getting any money, you are not 
entitled, and the employee appeals, which is different from 
the other section, 40k, under a section 51 application, 
which we have not gotten to yet. It is not the same set of 
circumstances. So the answer to Mr Offer’s question is no. 


The Chair: Shall section 40L carry? carried. 
Section 40m. Ms Murdock, is that self-explanatory? 


Ms S. Murdock: Yes, I guess, except to say that it has 
been put in there especially for cases of obvious fraud 
where the intent is to defraud the fund. 


Mrs Witmer: I would like to get some more informa- 
tion about the overpayment policy that the Ministry of 
Labour is going to be developing. There were no details 
last time. How is this going to take place? 


Ms S. Murdock: That has been discussed. A policy is 
being put in place. Basically, I think it is safe to say that 
the previous policy of the government, for instance, in the 
Ministry of Community and Social Services, has been that 
if the error on an overpayment is made through the minis- 
try bureaucracy, in computation or whatever, the error is 
not the fault of the recipient and payment is absorbed by 
the ministry. I have made my position on this very clear 
because I am a firm supporter of that in terms of workers’ 
compensation Overpayments as well. When you get into 
large bureaucracies, you cannot expect that the people who 
are not involved in the rules and everything else that hap- 
pens within a government know it all. So the policy is such 
that if the error is one of government or one of bureau- 
cracy, then overpayments in that regard would not be— 
what is the word?—sought after. But in cases where it is 
evident that fraud has occurred or collusion of some type 
has occurred and the attempt is definitely to defraud the 
fund, and obviously where it is obvious, then that is where 
section 40m would recover an overpayment. It is an oppor- 
tunity to try. There is always somebody who will try. 

The Chair: I wonder if any of the staff want to ex- 
pand on what Ms Murdock had to say. 

Ms Muir: I think it is quite clear. 

Ms S. Murdock: They agree with me. 

The Chair: Or perhaps provide some elaboration for 
the assistance of the committee? 


Ms Muir: Perhaps what we could add is that a regula- 
tion will be prepared that will set out criteria that would be 
used to govern overpayments so that it will be quite clearly 
and publicly known what the policy is. 

Mr Jenkins: I think we would want to consider such 
factors as whether recovery would create an undue hard- 
ship on the employee, in addition to other factors as well. 


Mr Offer: I am just wondering where the legislative 
entitlement to create a regulation exists, that basis. 

Ms S. Murdock: We have not covered that section 
yet. 
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Mr Offer: Project me forward. 

Ms S. Murdock: That is section 65. 

The Chair: Shall section 40m carry? Carried. 

Subsections 40n(1) and (2). 

Ms S. Murdock: It is the top-up of compensation paid 
to workers where the plan initiates subrogative proceed- 
ings, third-party garnishment certificates, directors’ liabil- 
ity proceedings on behalf of a worker who is owed wages. 
The worker is entitled to receive any amount which ex- 
ceeds the compensation he or she has received from the 
plan. 

The Chair: Shall section 40n carry? Carried. 

Section 40o. 

Ms S. Murdock: Again, it is subrogation of the plan 
administrator to the rights of individual workers. The ad- 
ministrator will be able to exercise any legal rights of the 
individual to recover wages owed in other legal matters. 


Mr Offer: Just one second here. Under 400, the pro- 
gram administrator basically is able to get the rights of the 
employee and take action as the administrator sees fit. Can 
I ask how we gel that section 400 with that old non-com- 
pellability clause of 40d? I cannot recall what section it is 
now. I am asking just for my information. You are permit- 
ting the program administrator to take action and also al- 
lowing not being required to testify in a civil proceeding. I 
am just wondering whether you might help me out on it. 

Ms S. Murdock: If I may, basically subsection 
40c(4), which we have already passed, in the name of his 
or her office may bring any proceeding— 


Mr Offer: No, 40d is my question. 


Ms S. Murdock: No, earlier, and you said how it 
matches up—“may bring any proceeding he or she consid- 
ers necessary in relation to the program” and may respond 
to any proceeding in that name. It is in the name of the 
program that the administrator goes. If money has been 
paid out of the program to the employee, then the adminis- 
trator, through the program, can apply to whatever third 
party if funds are available or entitlement is there. The ad- 
ministrator can apply for that payment to be made back into 
the fund. I think that power was granted in section 40c. 


Mr Offer: I would like to get some clarification on 
this particular point. I am not certain I agree with that 
explanation. Just help me out on that. The Subrogation of 
rights is different from bringing something in your own 
name. Subsection 40c(4) talks about bringing something in 
their own name. Section 400 talks about being able to 
bring something as a result of rights which accrue to an 
employee. My question remains, if I can get an explana- 
tion, how that gels with section 40d, that non-compellabil- 
ity section. 


Ms S. Murdock: I misunderstood the original ques- 
tion. Section 40d is compelling the administrator, as a wit- 


anywhere the same thing. Laura is legal counsel; maybe 
she can explain it better than I can. 

Ms Hopkins: The provision about non- compellability’ 
speaks to the program administrator as a witness in some- 
one else’s lawsuit, in a suit the administrator is not a party’ 
to. In section 400, we would be dealing with lawsuits i 
program administrator is a party to. 


The Chair: Shall section 400 carry? Carried. | 
Section 40p. 
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Ms S. Murdock: Interest may be paid or collected on \ 
money owed. I think it is pretty clear. 


The Chair: Shall section 40p carry? Carried. 
Section 40q. 


Ms S. Murdock: Section 40q is specifically agree: 
ments to artificially increased fund entitlement. This is the 
collusion aspect and it is directly spoken to in section 40q. 


Mr Offer: I am wondering whether ministry staff or 
the parliamentary assistant might be able to inform us as to’ 
how that decision may be arrived at. What is going to’ 
kickstart that type of process of inquiry, and what rights do’ 
the people have who are party to that in dealing with i 
issue at hand? 


Mr Jenkins: Decisions of the program administrator 
are exempt from the Statutory Powers Procedure Act, SO” 
there would be no formal hearing held. The principles of. 
natural justice would still require that evidence be heard 
viva voce perhaps, or through written submissions, but‘ 
there will be no formal hearing held. The program admin- 
istrator will just make the decision on the basis either of 
interviews with the people or written submissions. 


Mr Offer: I do not think we have passed that SPPA 
exclusion yet, but as a result of that we might want to think | 
about it. There is going to be a very serious allegation. 
made in order to kickstart section 40q. The allegation is | 
going to be that the employer and employee have jacked 
up some sort of agreement to get moneys that might other- , 
wise not be justified. I wonder whether we should make 
certain how that happens and surely make certain that. 
there is going to be a hearing process in this matter. We are 
talking about matters and allegations which are very, very 


serious in nature. | 
i 


Ms S. Murdock: I am hearing two concerns from Mr. 
Offer, the first one being, how does one determine whether 
there is collusion occurring? Basically, when the employ- 
ment standards officer goes in to examine the books and so. 
on to determine whether employees are entitled to what-' 
ever entitlement they have, if there is some hint that the. 
books are cooked—I know that is the term—or that ESO ~ 
has an indication or a feeling or just something that would 
say there is something wrong here or that it is not sitting’ 
right, the administrator then has the power to question that. 


| 


ness to a particular order, to pay. Section 40o is not the 
same thing. You are applying for moneys to a third party 
under different pieces of legislation, but 40d is taking the 
person of the administrator and compelling him to be a 
witness in a matter under the Employment Standards Act 
or before another court in a civil proceeding. It is not 


There are no hard and fast criteria here; it is simply going) ‘ 
to be each and every case in its own situation. 
Having said that, if the administrator says, “Aha,’ 
you're not going to get paid this; you’re going to get paid 
that lesser amount because we suspect collusion,” and if as’ 


the employer or employee I do not like that decision under’ 
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che legislation we are discussing, now I have the right to 
appeal. So there is that appeal process already within what 
we are doing here now. There is none specifically related 
to a collusion aspect, but there is if you disagree with the 
order to pay and the order to pay amount is not correct in 
your mind. If the employer says, “No, that’s too much,” or, 
‘No, that’s too little,” then it can appeal that decision. 


Mr Offer: I certainly have no problem with having 
the administrator being able to make certain there is not 
that type of problem, but I do not know that the resolution 
of the matter is met because the dollars can be reviewed. 
There is a more serious issue that comes before: whether it 
should be $2,000 or $5,000. Ms Murdock’s response was: 
‘Well, there’s an agreement and $5,000 was the amount of 

noney. The administrator should have the right to say, ‘I 
‘hink that looks a little curious to me,’ and as a result of the 
review come down and say it should be $2,000.” I guess 
they have every right to do that, but they are not just 
zalking dollars; they are now saying there was some sort of 
arrangement made. 


_ I think the parties may want the right to have that 
matter argued. They are being called crooks. Is that not 
what they are being called here under this legislation? 
Should they not have the right to argue that is not the case, 
and should the legislation not provide the opportunity for 
aarties to argue that is not the case, not to carry that 
stigma? This legislation does not allow that. This legisla- 
tion says, “It’s $5,000; we don’t like the deal so it’s really 
$2,000,” but they are not talking about it. They are talking 
about people who may say, “We think you’re wrong and 
we don’t want to be labelled or stigmatized by what is 
inferred there.” 

By taking away that hearing process, you are leaving 
he people to carry that stigma around. You are leaving 
them without the opportunity to argue something, and the 
administrator may be wrong. You are not giving them any 
dpportunity to clear their name and to clear what is a defi- 
aite stigma that will be attached. I think we have to have 
that in the legislation. I am not against the administrator 
deing able to look behind matters, but if we give the op- 
portunity to the administrator to look behind those matters, 
as the administrator should, then we also have to allow the 
parties to that to argue their case. That is where this does 
pet hold up. They do not get their hearing. 


Ms Muir: They are not going to get a requirement for 
a hearing before the program administrator makes that de- 
sision. They are going to consider all the evidence and 
provide the parties, just on the grounds of natural justice, 
with an opportunity to present each side of the argument. 
Presumably, although there is no formal requirement to 
hold a hearing on the matter, there would be an opportu- 
nity for the parties to make their views known. 


__ Mr Offer: Just on the basis of fairness and equity and 
everything that sounds right, should there not be that? 
Should the legislation not have that, if there is the possibil- 
ity of an administrator saying that this particular alrange- 
ment is no good for not the best reasons in the world? 
Whether they exercise it will be up to them, but should the 
parties not at least have, in clear form, the opportunity to 





come before a body, a tribunal, and say, “No, this transac- 
tion was good’? 

They do not have it in clear form. That right is not 
there. The right of the administrator to say, “I don’t like 
this deal,” is there, but there is not the following right to 
say, “I don’t care what the administrator says, I want the 
right to prove that the transaction I entered into between 
the employer and employee is good.” We are not talking 
about the difference between $5,000 and $2,000; we are 
talking about something where the relationship between 
parties being called into question, or is it not? 

Ms S. Murdock: Maybe I am missing something 
here, because if section 40q is called upon by the adminis- 
trator and, for whatever suspicion, the parties are called 
before to give an explanation or given a different order to 
pay or whatever the situation is, they do get their opportu- 
nity to present their arguments. I do not know why you 
would think there needs to be a special system for that 
particular infraction, separate and apart from the system 
that is already in place. 


Mr Offer: Then why was the response by ministry 
officials that there is not a forum except that prescribed by 
natural justice? 


Ms S. Murdock: I am going to let Laura answer, be- 
cause she probably can say it much more succinctly than I. 


Ms Hopkins: As a matter of administrative law and 
common law, if the program administrator is going to 
make a decision that might affect someone’s entitlement to 
compensation from the program, the administrator is going 
to have to give the parties an opportunity to be heard. 

The program administrator can do this in one or two 
ways. One is the kind of hearing that most of us under- 
stand to be a hearing where people come before him, say 
their piece, listen to the other party say his piece and re- 
spond. That is the conventional kind of hearing. Or there is 
something called a paper hearing where the parties submit 
their views in writing. The views are shared with the other 
party and there is an opportunity to respond. 

In all respects this is like a judicial determination and 
the program administrator must make decisions based on 
what is put before him by the parties. This does not need to 
be stated in the act in order to be the status of the law, and 
so it may be clearer to say, “Yes, as a matter of administra- 
tive law and common law, there will have to be a hearing 
before a decision is made by the program administrator 
here.” 

Mr Offer: What is the response to the first reaction to 
my concern, that says this would not be permitted because 
of the exclusion or the non-application of the Statutory 
Powers Procedure Act? 

Ms Hopkins; The requirement of the program admin- 
istrator to hold a hearing is not what is set out in the 
Statutory Powers Procedure Act. The SPPA describes the 
process that the hearing might take. In the absence of the 
SPPA applying, there can be a different kind of process, 
but there has to be the opportunity for the parties to be 
heard. 

Mr Offer: Fine. What type of process is contemplated 
in the absence of the SPPA? 
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Mr Jenkins: As I mentioned, written submissions, 
possibly also viva voce evidence presented. There will not 
be, of course, examination and cross-examination and tes- 
timony given under oath the way there would be in an 
SPPA hearing, but as counsel mentioned, the parties will 
have an opportunity to submit evidence and also to rebut 
the other party’s evidence, if necessary. 

Mr Offer: You say there is not cross-examination, etc., 
of all that, but there is the opportunity to rebut evidence. 


Mr Jenkins: That is right. 


Mr Offer: Okay. 


The Chair: I am wondering if I might interrupt to 
indicate that it is 12:05, and subject to what the committee 
might direct, perhaps we could break for lunch. We are 
scheduled to return at 2. There may well be a more specific 
response to your questions at 2. I cannot be certain of that, 
I do not know, but there may well be. So subject to any- 
thing the committee might direct now, I would suggest that 
we recess until 2 o’clock this afternoon. 


The committee recessed at 1205. 


| 
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AFTERNOON SITTING 


| 
' The committee resumed at 1412 

| The Chair: Welcome back. Mr Offer was speaking to 
section 40q. 

_ Mr Offer: I think I made all the points I wanted to on 
this. Basically, I had that concern, and still do, as to 
whether there is a guaranteed right to a hearing in the 
event that the administrator deems an arrangement be- 
tween an employer and an employee is curious. I think the 
principle of section 40q is right; my concern is really with 
the exemption of the Statutory Powers Procedure Act, 
which is something we have not yet come to. We have 
stood that down. I think I have said on this section every- 
thing that can be said. 


_ The Chair: Ms Murdock, is there anything further 
you want to say with respect to section 40q? 


_ MsS. Murdock: This may open the discussion again, 
but ministry staff doublechecked and looked at it carefully 
over the lunch hour. Basically, the employment standards 
officer—and if I have misled, I do apologize, because my 
understanding when I read it was that the ESO would 
bring it to the attention of the administrator and the admin- 
istrator would then make a decision, and that is not the 
case. The ESO is the one who has the power to issue an 
order to pay. It would then be brought to the 
administrator’s attention, and the only power of the parties 
for review would be through the courts in judicial review. 


The Chair: Does section 40g carry? Carried. 

Section 40ga, Ms Murdock. 

Ms S. Murdock: This is the authority for agreements 
with the federal government. Should the federal govern- 
ment come in with a wage protection program, if it is 
implemented, it gives authority to the provincial govern- 
ment to negotiate. 

Ms Witmer: I have one question. Is there is any new 
information regarding the discussions taking place with the 
federal government since the minister was here? 

Ms S. Murdock: They were meeting that following 
‘Wednesday, as I recall. It is still under negotiation. The 
regulations that would be required under Bill C-22 for that 
particular section have not even been drafted yet under the 
federal, so there is nothing to discuss at this time. There 
has been no change. 

_ The Chair: Does section 40ga carry? Carried. 

_ Section 40qb, Ms Murdock. 

Ms S. Murdock: Section 40qb is the section regard- 
ing the construction industry. The draft legislation is going 
to be before us, I would hope, by tomorrow morning. I 
would ask that the matter be stood down until then. 

The Chair: Is there unanimous consent in that regard? 

Agreed to. 

Section /article 6: 

__ The Chair: We are now dealing with what is section 6 
of Bill 70. Section 6 commences with what will, if the bill 
is passed, be section 40r. 


Ms S. Murdock: Section 40r defines “director.” It is 
amended to eliminate the officers’ liability that was de- 
bated and discussed after first reading. Parties to a unani- 
mous shareholder agreement will be exempt from liability 
for unpaid wages where they are relieved of liability under 
both the Ontario Business Corporations Act and the Can- 
ada Business Corporations Act, and it excludes directors of 
unincorporated not-for-profit organizations from the liabil- 
ity provisions of Bill 70. 


The Chair: Mr Offer moves that section 40r of the 
act, as set out in section 6 of the bill, as reprinted, be 
amended by adding the following subsection: 

“(6) This part does not apply to directors of corpora- 
tions that employ fewer than 50 employees.” 


Mr Offer: During our consultation, we heard a num- 
ber of presentations from representatives of the business 
community and especially the small business community, 
however that is defined. I believe when they were coming 
before us they recognized their right, their obligation, 
under the Corporations Act, but I think what they were 
also stating is that this particular bill has the potential of 
almost penalizing a great many businesses in this province. 

Right now, the directors of small business will be sub- 
ject to the enforcement procedure under this bill. They are 
and they recognize, rightly so, liable under the Business 
Corporations Act, and this amendment is not designed to 
take away any of the obligation of directors, but rather to 
say that the small business should be exempt from the 
enforcement mechanism of the bill. This will not impact 
on the employees’ rights to access the fund. That remains 
in tact and it is something which we strongly believe in. It 
will not impact on the liability of directors currently under 
the Business Corporations Act. That is something which I 
believe the directors of corporations recognize. 

What this is saying is that small business creates a 
great many jobs in this province, and as small business, it 
becomes in many ways more difficult to predict what is 
going to happen. There should be some acknowledgement 
of that, there should be some acknowledgement of the 
entrepreneurial spirit and there should be some message in 
a bill such as this that while protecting the rights of the 
employees, which this amendment will not affect, we can 
also say to small business, “We want you to form a busi- 
ness in this province, we want to get the very best people 
as directors,” and we want them to recognize that, in cer- 
tain instances, they will be free from the enforcement as- 
pect of the bill. 


1420 

This amendment will not affect the rights of the em- 
ployees. It will not affect the obligations under the Corpo- 
rations Act. It is designed to exempt the operation of the 
bill in its enforcement on directors of companies that em- 
ploy fewer than 50 employees. 

When we were talking about section 401, Ms Murdock 
spoke to the point that the majority of business that will be 
affected by this bill is small business and she went on to 
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say, “And we all know that they are the backbone of our 
province.” , 

I am saying, let us show that confidence, let us show in 
this bill that you can do two things: that you can protect 
the employees, but you can also send out a very positive 
message to those who want to create business in this prov- 
ince, that want to expand business in this province, and 
want to be part of this province. This amendment will 
permit that to happen. This amendment takes nothing away 
from anyone, it gives. 

I hope that it will receive the support of the members 
of this committee so that a positive, strong message is 
given not only to the employees of this province, but also 
to the business. 

Mr Huget: I appreciate Mr Offer’s comments. They 
are always well thought out and certainly interesting. 

When we look at an exemption for employers of fewer 
than 50 people, I have a problem in that the intent of this 
legislation is to provide protection to people who are un- 
fortunately not able to collect moneys due them. If we 
were to make such an exemption, I believe it increases the 
likelihood of many people not being able to collect money 
that is owed to them. Quite frankly, having owned and 
operated a business with the huge employee complement 
of two, I think directors certainly should be seen to be 
liable for wages and money that is owing them. 

So I do not see anything productive in this amendment 
in terms of the intent of the legislation. Clearly, the intent 
is to allow people to have recourse in obtaining moneys 
owed. So I could not support the amendment. 


Mrs Witmer: My understanding would be that all in- 
dividuals would still continue to be able to apply to the 
fund, but if it was a company with less than 50 employees 
the directors would not be liable. Is that not right, Mr 
Offer? All employees would still have the same right. 


Mr Offer: That is exactly correct. This amendment 
does not affect the right of the employees to access the 
fund. What this amendment is directed to do is show 
whether the government should be able to sue the directors 
of small business, the creator of most new jobs in this 
province, and what message that sends out. 


Mrs Witmer: I would hope the government would 
give very serious consideration to this amendment. We are 
certainly prepared to support it. If we take into consider- 
ation that employees are going to be covered whether or 
not this amendment is supported, and if we also take a 
look at the other side of the coin—we have heard many 
times from people who have appeared before this commit- 
tee and from letters that we have received, and we simply 
have to take a look at the data, it is small business that is 
creating the jobs in this province—it is small business that 
has the most to lose from bills such as Bill 70 and the 
Labour Relations Act. 

I would hope that we would seriously consider this 
type of exemption for small businesses that employ fewer 
than 50 employees. One of the concerns those people have 
expressed to us is the ability to get insurance coverage. I 
am very concerned because the government has never as- 
sured us that insurance is going to be available and that it 


is going to be available at a fair rate, one that small busi-, 
ness can afford. Also, now with the enforcement mecha-, 
nism being enhanced, all small businesses are going to: 
need the insurance. Many of these people never had it 
before. It is obviously going to increase the cost of doing, 
business in this province. : 

If we are really concerned about employees, if we are, 
really concerned about the creation of new jobs and mak-| 
ing sure that we do not lose any more, I hope we will 
support this amendment. 


Ms S. Murdock: Actually, we did look at putting a 
number at one point and we discarded it eventually be- 
cause, first of all, all directors in this province should be 
liable. The majority of companies will never even come. 
through this plan. It is going to be the companies that, 
through unforeseen recessions or whatever, will have been 
just walked away from; this plan will then have to be put. 
into effect. But regardless of size, directors have a liability. 
At present, they do already have a liability under the On-. 
tario Business Corporations Act. The amendments are ac-' 
tually not going to increase their liabilities. | 

The other thing we looked at is that seasonal employ-. 
ers are caught in this. At one point in the year a seasonal. 
employer will have two employees and at another point, 
75. Then you get into that whole administrative nightmare. 
of determining when and at what point you are going to: 
have 50 employees—you get into that whole discussion: 
and someone is going to have to make a determination. 

The other thing we looked at in terms of the number. 
aspect is the whole idea of increasing the cost to the fund. 
Yes, it has been pointed out here time and again that the: 
taxpayers of Ontario are paying for this, at least in the first’ 
18 months and after that it is still to be discussed. The’ 
thing is, if you eliminate the liability of a number of the 
directors for those companies under 50 employees, you’ 
can conceivably then be increasing the costs to the fund: 
with no avenue of recompense or recouping costs. 

So it is not something we have not considered, but it is. 
something we have considered and did not think was suit-. 
able to this act. 


Mr Ramsay: I would like to make another pitch for 
this because when Steve and I worked on this amendment 
to the legislation, first of all we felt that because the 
worker was still entitled to compensation it was a worker- | 
friendly amendment and what we were trying to do was to. 
bring a little balance to those very small businesses and we: 
debated, as I suppose you had—and you have indicated to. 
us that you had—what number would be appropriate. 

What we were trying to do, as was expressed by many | 
of the people who came before us in our previous session, 
was to protect very small and vulnerable businesses that. 
rely on outside expertise because their staffing levels are. 
so small that they cannot afford to hire consultants or bring’ 
the expertise on staff and, therefore, look to directors I 
bringing outside business knowledge to that particular op- 
eration as an assistance to improve and continue the viabil- 
ity of that operation. | 

It is a technique that is used by all business, but is. 
especially needed for small business where maybe the: 

| 
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business acumen is not present and, therefore, you can 
start a business but invite people to be on your board of 
directors who can bring some experience from other busi- 
ness activity; and what we wanted to do was not scare 


jaway that expertise from small businesses which, as Mr 


Offer has explained, create most of the jobs in this prov- 
ince. It does not affect the workers. The workers are still 
going to get what is due them. But at the same time, we 


‘would hope it would not scare off people from contribut- 


ing their knowledge to the development of small business 
in Ontario. 
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We, like you, debated the number—and you could pick 
any number; most official definitions of smail business are 
those having up to 150 employees. We really wanted to 
target very small employers. You could look at average 
person-years, I suppose, to try to define it more closely; it 
would be an average over the year, to take in the valid 
point that the parliamentary assistant makes about seasonal 
‘employment. 

I just think it would be an important signal to small 
business: we want to assist you and not frighten off that 
business expertise that you might be able to garner through 
directorships in your business; and that is the point of this. 
‘Again, the number is debatable. We could even reduce it. 
What we are trying to do is send a signal out there that we 
are open for business in the province. We want to encour- 
age small business and small business expertise being 
‘shared across the board. 


__ Mr Arnott: I would like to follow up on what Mr 
Ramsay said. I certainly agree that a signal has to be sent 
to small business that the government is no longer going to 
continue to stand in the way of small business. A few 
weeks ago I was in Elora talking to some small business 
people. Their biggest complaint is that the provincial gov- 
emment and governments of all levels do not understand 


} 


that they cannot continue to have more paperwork, more 
tegulation and enhanced liability thrown at them. 


Governments in the past number of years, including 
the most recent years, have continued to do that and a 
signal has to be sent at some point that we are going to do 
‘the reverse and try to simplify the regulation and reduce 
‘the liability. Otherwise small business, as we know it, is 
not going to flourish. I hope the government members will 


consider that before they decide how they are going to 
‘vote on this amendment. 


i 


Ms S. Murdock: As it stands, without this motion 
before us, there is no differentiation between whether you 
have one employee or 1,000 employees or more and the 
liability that exists for the directors at present under the 
‘OBCA—and most small businesses are registered under 


the OBCA rather than the Canada Business Corporations 
Act—the liabilities do not change whether you have one or 


1,000. They are the same. If you say this would be sending 
out a message, it would then basically say we are discrimi- 
nating against the directors of companies who have 50 or 
more employees; that even though they have 50 or more, 
they are going to have to come under this act, but the other 
‘ones do not. You have not convinced me, I am sorry. 


Mr Offer: I can sort of get the picture of what is 
going to happen to this amendment. 


Interjection: What do you mean? We have not voted 
yet. 


Mr Offer: I can see it in the government members’ 
eyes that they are saying no to this one. 


Mr Huget: Was it the easel that tipped you off? 


Mr Offer: Listen, all directors of businesses are liable 
under the Business Corporations Act, so that is not going 
to be affected. All employees will be able to access the 
fund, so that does not change. The question we have is, is 
it not about time to stop just saying how important small 
business is to this province and put some action behind 
those words and say: Listen, this is going to cost small 
business money. They are going to have to get insurance. 
They are going to be less able to deal with that. They are 
less able to project into the future as to what the health of 
their business will be. Everyone makes speeches about 
how important small business is to this province in terms 
of the way in which they create jobs.. We speak highly 
about what small business means to this province, about 
what it has contributed to this province. Now we have an 
opportunity to put something behind those words. 

We are ready to do so on this side. We are ready to say 
that we can do it without detracting from the rights of the 
workers, without detracting from the responsibilities under 
the Business Corporations Act, but with sending out a 
clear, strong, positive message to the small business com- 
munity in this province to create and to expand, the direct 
result of which will be jobs. Are we ready? 


Mr Cleary: We feel very strongly about this part of 
the bill and I was going to make a suggestion. I know the 
government members have not totally made up their 
minds—at least I hope they have not; they said they had 
problems with it and had debated it—so I was going to 
suggest that maybe they sleep on it tonight and come back 
in a better mood tomorrow and come in with some figure. 
We do not have that 50 in stone. We could let them make a 
suggestion there and we would support it. 

The Chair: Just what are you suggesting, Mr Cleary? 

Mr Cleary: I am suggesting that if they are not in 
favour of 50, I think there is some flexibility there, because 
we feel very strongly about that. 

The Chair: If it is a motion that a decision about 40r 
and the amendment be stood down, is there unanimous 
consent in that regard? 

Ms S. Murdock: No. 

The Chair: Okay. There is not unanimous consent. 

Ms S. Murdock: I mean it is not the question of 50. 

The Chair: Fine, there is not unanimous consent. All 
those in favour of Mr Offer’s motion? Opposed? The mo- 
tion is defeated. 

Does section 40r subsections (1) through (5) carry? 
Carried. 

Ms Murdock, section 40s. 

Ms S. Murdock: Liability of directors is under sec- 
tion 40s and it is the joint and several liability of directors. 
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Under clauses (a), (b), (c) and (d) it is the conditions under 
which the liability would apply and under subsection (2) 
the employer is primarily responsible. 

Anticipating some of the debate in the near future, I 
want to bring to the attention of the committee that it is 
stated quite clearly that the employer is primarily responsi- 
ble for the employee’s wages. There is a policy statement 
that will be forthcoming regarding the enforcement section 
of that particular portion. 

Subsection (3) is in regard to wages for which officers 
and directors are directly liable; these do not include termi- 
nation and severance. And vacation pay, of course, is the 
minimum provided statutorily. Holiday pay under subsec- 
tion (5) is determined under this act and regulations and 
overtime wages the directors are liable for are the greater 
amount of overtime pay provided in section 25 and the 
amount contractually agreed upon. 

Subsection (8): the maximum liability is six months’ 
wages and 12 months’ vacation pay. Subsection (9), “Direc- 
tors are liable to pay interest as prescribed,” which we 
already passed earlier. Subsection (10), “A director who 
has satisfied a claim for wages is entitled to contribution in 
relation to the wages from other directors who are liable 
for the claim.” That is the entire section. 


1440 


Mr Offer: I have three amendments and I do not 
know how you wish me to proceed with them. I can read 
them all in. It is up to you. 


The Chair: Perhaps we could deal with them one at a 
time. The amendment dealing with clause 40s(1)(a) would 
be the appropriate one to begin with. 

Mr Offer moves that clause 40s(1)(a) of the act, as set 
out in section 6 of the bill, as reprinted, be amended by 
striking out “receiver appointed by a court with respect to 
the employer” in the fourth and fifth lines and substituting 
“employer’s receiver.” 


Mr Offer: Very shortly on this point, this was as a 
result of a submission made, I believe, by the Metropolitan 
Toronto Board of Trade which stated that this bill, the way 
the word “receiver” is expressed, excludes the area of the 
private receiver. 

I believe that type of suggestion should be dealt with. 
We do not want to unwittingly exclude other persons in- 
volved in this area. As such, we move this motion. 


Ms S. Murdock: I am starting to feel I am repressing 
Liberal motions here, but actually it is true that privately 
appointed receivers are not included under this because 
they are dealt with under the present Employment Stan- 
dards Act, so there is no necessity for including them. 

We had a concern, as we stated when the construction 
people were here, about having third-party applications 
made to the fund. We did not want to get into that whole 
thing on the construction trustees. Again, the same thing 
here. 

The other thing is that it sounds cumbersome to say 
“receiver appointed by a court with respect to the em- 
ployer” can in effect be replaced with “employer’s re- 
ceiver” because a receiver in any instance is representing 
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not the employer but a financial institution, so the wording, 
is incorrect, if I may respectfully point out. : 

I know the gist of this motion is to get at the privately, 
appointed receiver and, in this instance, it is already taken 
care of under the Employment Standards Acct, so it is not, 
necessary to the act. ) 


Mr Offer: I think I can read between the lines. This 
one is going to be defeated like all the other motions to be’ 


moved. 


The Chair: Let’s find out. All those in favour of Mr’ 
Offer’s motion, please indicate? Opposed? 
Motion negatived. 
The Chair: Mr Offer moves that subsection 40s(2) of 
the act, as set out in section 6 of the bill, as reprinted, be 
struck out and the following substituted: 
“(2) Despite subsection (1), the employer is primarily’ 
responsible for the employee’s wages and proceedings. 
may not be commenced to collect wages from directors: 
under this part until proceedings against the employer. 
under this act are exhausted.” 
Mr Offer: The reason for this amendment is again as: 
a result of a number of submissions to this committee. 
during the public hearing process, short as that process. 
was and limited as it was in terms of hearing individuals. 
They said there was a certain need to set up a scheme. 
such that, for instance, in a bankruptcy, before going’ 
against the director, there should be the obligation to ex-. 
haust the proceedings against the employer, at very least, 
under this act. 
This amendment does not say the remedies must be’ 
exhausted, period. I recognize that, for instance, civil ac-. 
tion and getting the sheriff and all of those things involved, 
would be quite time consuming. However, what we are | 
Saying is that before you go against the directors under this’ 
particular section of the Employment Standards Act, is. 
there not an obligation that we at least make certain all’ 
avenues against the employer under the same act have’ 
been exhausted before you go after the directors? Or are’ 
we going to get into the position where the branch is going 
to just go, first instance, against the directors? That is the. 
fear, that the directors will not be looked upon as the last, 
resort, they are going to be looked upon as the first resort 
and there is nothing to guarantee a certain level of perfor- | 
mance by the branch that they will move against the em- 
ployers under the very act they administer. This particular: 
amendment will provide that guarantee. 


Mr Klopp: I have to disagree. I think it is almost like’ 
nitpicking in a way. The way the act reads now is the best 
way to have it because I think the intent is very clear that 
you go after the employer first. But common sense tells a " 
lot of us, if you know the person has skipped off to wher- J 
ever, somebody can argue, “Well, you’ve got to go and 
exhaust that.” It could take five years. i 

This allows for a little bit of common sense. It says 
very clearly that the employer is supposed to be gone after’ 
first, but at some point you may decide to start looking at’ 
the directors and working it that way. In fact it may help. | 
For directors, all of a sudden amnesia might not set in and’ 
they will remember where the employer is if you maybe: 
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van start talking to them, I do not know. I think this is fair 
the way it is and I disagree with Mr Offer. 


_ Mr Offer: I disagree with your reasons for your oppo- 
sition. The first point is that the bill does not say that. The 
vill, under subsection 40s(2), states that though the em- 
ployer is primarily responsible for an employee’s wages, 
there is no necessity to exhaust all of the proceedings be- 
fore going after the directors. That means to say you do not 
have to do anything. Let’s be frank about it, that is what it 
means. You do not have to commence anything against an 
2mployer before going after a director. If you say you do 
not have to exhaust a remedy, it necessarily will mean you 
do not have to commence a remedy. 

| I recognize the point of what this means timewise. That 
is why this particular amendment has been specifically 
narrowed to saying that before you go after a director 
ander this part, at least make sure you have exhausted your 
remedies under this act; not under anything else, but under 
this act. We are just sending out such an incredible mes- 
sage that this amendment is trying to combat such a mes- 
sage. We are saying to directors: “You can be liable, but 
don’t worry, you are not primarily liable. But, oh, the 
branch does not have to exhaust the remedies against the 
2mployer.” What a crazy message to send out. 

Is it not, in principle, fair to say that if directors are 
zoing to be liable, and you say employers are primarily 
tesponsible, that you at least say your actions must belie 
this principle, that before you go after the directors you 
must exhaust your remedies under this act? If you do not 
agree with that principle then you can change the act to 
say, “Once there is a determination, just go after the direc- 
tors,” because that is the message you are sending out. 
With all due respect, if you do not think you are, then I 
suggest you do not appreciate what the section means. 
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| The Chair: Ms Murdock, very briefly, and I trust in 
clarification of a very specific point. 


Ms S. Murdock: Simple clarification. Mr Offer’s 
worries would be very real with regard to “proceedings 
against the employer under this act do not have to be ex- 
hausted before proceedings,” if the first two lines were not 
in this subsection (2). It is very clear that those very lines 
change the import. You would go after the employer first 
and then after the directors. I would be more worried that 
Mr Offer was correct if that was the case. 

The established practice at the employment standards 
branch has been that you go after the employer first even 
now, and that practice is not going to change overnight just 
because this act is passed. 

_ Mr Offer: My reply is that I disagree with you. That 
is not what that says and that is not what that means, and 
there is not a court in this land that would agree with you. 


__ The Chair: All those in favour of Mr Offer’s motion, 
please indicate? 

Opposed? 

Motion negatived. 
_ Mr Offer: I have to write “defeated” down on this 
one. I am going to get a stamp that says “Defeated mo- 


tion.” As an aside, Mr Chair, if you had allowed me to put 
that question to the members earlier on that they have 
already decided to vote against all of our amendments, I 
could have saved a lot of time and effort. 


The Chair: Mr Offer moves that section 40s of the 
act, as set out in section 6 of the bill, as reprinted, be 
amended by adding the following subsection: 

“(11) Despite subsection (1), no director is liable under 
this part if the director exercised reasonable diligence in 
carrying out his or her duties as a director.” 


Mr Offer: This carries forward in some way the prin- 
ciple dealing with the small business director. I believe we 
heard, if memory serves me, the argument by the Canadian 
Bar Association that if you are setting up an enforcement 
mechanism under this bill—which you are—and if there is 
going to be an inquiry under this bill to determine how 
much an employee is owed—as there is—then maybe the 
time is right to allow a director who has done all he or she 
could do to save a company, to try to work out some 
accommodation, to try to keep that company viable, to try 
to make that company continue, and may not have been 
successful, at least to be able to put forward that the direc- 
tor acted in this instance with due diligence, thereby de- 
fending the personal liability enforcement mechanism 
under the bill. 

This does not have any impact on the Corporations 
Act. It sends out a positive message that directors who 
exercise reasonable diligence, who work to try to save a 
company, who work to try to maintain jobs, even if not 
successful, will be able to escape the enforcement mecha- 
nism under this particular bill. 

There is an awful lot that can be said to this particular 
motion. I think there is precedent for this type of argument 
to be made under the Income Tax Act. I believe that is 
possible, but I do use the word “believe” and I do not state 
with certainty. But I have done some reading and read 
some submissions that there is that opportunity for that 
type of argument to be made, and is that not what we 
want? Do we not want a bill that protects the employees 
but also says to directors, “If you’re running into some 
tough times, do what you can, try to restructure, try to 
reorganize, try to save the jobs, try to save the business, 
and even if your efforts fail, you will be able to potentially 
escape the personal liability enforcement mechanism of 
this bill’? 

Is that not what we want to say? Or do we want to say: 
“If your company is running into a problem, leave it. Let it 
go. No effort is required because what you do or don’t do 
will have no bearing on the enforcement mechanism under 
this bill”? 

We have an opportunity to send out a very positive 
message. We have an opportunity to say we are going to 
protect the rights of the employees. We are going to allow 
good directors to prove their worth. We are going to give 
every opportunity to businesses that are failing to poten- 
tially succeed, to potentially rise up again. This particular 
motion speaks to that direction. 

I believe the Canadian Bar Association said that not 
only could it be in this bill; it could also be in the Business 
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Corporations Act. Maybe we could be setting an important 
message for potential change to the OBCA. Maybe so, I do 
not know, but we are here today dealing with this bill 
today, dealing with the type of message that we want to do. 
We have such an opportunity to protect workers on one 
hand and permit directors to do what they can do best, to 
build in the expertise, the experience. This particular mo- 
tion and its success will send that message out. 

Ms S. Murdock: I was going to state that the Ontario 
Business Corporations Act, which Mr Offer has already 
mentioned, does not have the due diligence provision, and 
this motion does not change any of the liabilities. I know 
what you are saying, but the thing is that an administrative 
nightmare would ensue because of this, in terms of just 
even definitions and when you look at administrative law 
cases on the definitions of due diligence, you know what 
would ensue in terms of delay on this. Particularly since it 
is not different from the OBCA, I would have to not sup- 
port Mr Offer’s motion. 


Mr Offer: There will be no delay as a result of ac- 
cepting this amendment; absolutely none. This has no ef- 
fect on the employees accessing the fund. They have 
already received their dollars. It has no effect on the liabil- 
ity of directors. That is established under the Business Cor- 
porations Act. 

It has everything to do with whether the government of 
Ontario is ready to say to those directors, “We have some 
faith in you and we want you to try to do whatever you can 
to save companies that are having problems,” and that is 
what it has to do with. 
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To say that it would impact on workers is wrong. To 
say that it would cause a delay is wrong. Those workers 
have received their money long before. What it has to do 
with is whether the government is saying whether the di- 
rectors will have the opportunity to argue that they should 
not be personally liable at the hands of the province of 
Ontario. 

That is what it is saying: allowing them to make an 
argument, allowing them to say: “This is what happened. 
This is how we think it happened. After hearing this, these 
are the steps we took.” This type of motion can save jobs. 
This type of motion can save companies. This is a type of 
motion which says to directors: “You work at this. You try 
to save the company.” Sometimes they will be successful. 
What type of message do we want to send out? By accept- 
ing this amendment, you send out the positive message. 
By defeating it, you do not. 

The Chair: Thank you. All those in favour of Mr 
Offer’s motion, please indicate. Opposed? 

Motion negatived. 

The Chair: Do subsections 40s(1) through (6) carry? 
Carried. 

Does subsection 40s(7) carry? All those in favour, 


please indicate? Those opposed? Subsection 40s(7) does 
not carry. 


Do subsections 40s(8) through (10) carry? Carried. 
Section 40t, Ms Murdock. 


Ms S. Murdock: Liability for settlements. Subsectio; 
40t(1) is that directors may limit their liability through thi 
negotiation of a bona fide settlement of wages or sever 
ance pay. Subsection 40t(2) is the liability of the directo 
where a settlement was coerced or based on misrepresenta’ 
tion or fraud. Subsection 40t(3) is the determination o 
liability for an amount in excess of the agreement. Subsec’ 
tion 40t(4) is the maximum liability of a director under thi 
act beyond the amounts set out. 


The Chair: Does section 40t carry? Carried. 
Section 40u, Ms Murdock. | 


Ms S. Murdock: Employment standards officers may 
make an order against the director in situations where ar 
order is being made against an employer. It also elimi: 
nates, in this reprint, the words “officers” and it eliminate: 
the director’s liability for compensation other than earne 
wages. 

The Chair: Does section 40u carry? Carried. | 

Section 40v, Ms Murdock. 


Ms S. Murdock: Section 40v is timing of the orde’ 
against directors. It allows the employment standard: 
branch to issue orders to pay against some or all of thr 
directors where an order has been issued against the 
employer. | 

Subsection 40v(1) allows the employment standard: 
branch to issue orders against those who are not initially 
served. 
Subsection 40v(2) is the appeal rights of the director: 
served. They have an automatic appeal right for any por. 
tion of the disputed or undisputed amounts. They may dis 
pute either the entitlement of the workers to the wages 0. 
they may dispute that they are directors of the employer. | 

Subsection 40v(3) is that directors are to specify the 
appeal grounds at the time of the application. 

Subsection 40v(4) is the scheduling of appeals by thi 
corporate directors. Directors would be scheduled a: 
quickly as possible, but are not subject to the 45-day limi: 
which applies to employers. 

Did they want me to go on for subsections 40v(5), (6). 
(7) and (8)? . 

The Chair: Those appear to be self-evident, through 
to subsection 40v(8), self-explanatory. Do subsections 
40v(1) through (8) carry? Section 40v carries. 

Section 40va: Is that similarly self-explanatory, Mv 
Murdock? 


Ms S. Murdock: Yes, it is. 1 
The Chair: Does section 40va carry? Carried. 
Section 40w, Ms Murdock. 


Ms S. Murdock: It is a limitation period to ensurt 
that the two-year limitation period in the Employmen 
Standards Act applies to directors’ liability as well and i. 
removes “officers” in this section as well. I should poin’ 
Out too that it ensures that the limitations and prosecution 
here under the Employment Standards Act prevail over the 
limits in the Ontario Business Corporations Act. i 


The Chair: Does section 40w carry? Carried. i 
Section 40x. 
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| Ms S. Murdock: It is service of an order on officers 
and directors. 

| The Chair: Is that self-explanatory? 

Ms S. Murdock: I would think. 


__ Mr Offer: I have a question as to whether all the di- 
rectors must be served for an order to be effective. This 
was a matter which was brought up during our discussions, 
and the question is: If there is a company that has 30 
directors, do all of the directors have to be served before 
the order is effective? The corollary is that if there is a 
corporation with 30 directors, can the order be served on 
only one, and as a result of being jointly and severally 
liable, you go after the director with the deepest pockets? 
‘What obligation is there under this legislation to make 
certain that all directors in any one particular matter will 
all be served before proceedings are continued? 


Ms S. Murdock: Based on the language used in some 
of the previous clauses, my understanding, and I will just 
check with the legal counsel, is that all directors would not 
have to be served. 


| Mr Offer: Do all directors have to be served before 
an order can be proceeded with? 

| Ms Hopkins: No. 

_ Mr Offer: Is there anything in the legislation that 
would stop the administrator from serving one director 


even though the other directors are servable? 
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| Ms Hopkins: Anything that would prevent service? 
Not that I recall, no. 

_ Mr Offer: So the administrator could determine that 
the best chance of recovery is against one particular direc- 
tor, just serve that director and let the rest of the directors 


remain unserved and not prejudice any of the proceedings 
under the bill. 


__ Ms S. Murdock: Suppose service was done on only 
‘one out of 30. That one then has the right to turn around 
and seek redress from the other 29 under present legisla- 
tion and it does not change under this. I guess it could 
become difficult, and you would not want to be restrained 
to the degree where you would have to have service on all 
30 before anything could be done. That would be in many 
instances impossible, particularly when employers are of- 
tentimes directors. I mean, the situation does arise often, 
and particularly in small incorporations, where the em- 
ployer and his wife and his brother-in-law and so on are all 
the incorporated company. They all go. 

Mr Offer: Do you not think that there is some obliga- 
tion on the part of the government to serve all directors, if 
that is possible? 

' Ms S. Murdock: Yes, absolutely. If it is possible to 
serve all 30 of them, definitely, but you serve it at the last 
known address. But one receiving it is good enough to 
come under this legislation. 

Mr Offer: I guess my concern here is, recognizing the 
difficulty of service sometimes, and recognizing that it is 
not always easy to find out where the directors are, we are 
always going to be dealing with a corporation, and in the 
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corporation there will be the names of the directors and 
service. That is always going to be there. Should there not 
be that necessity to serve at that address or that place? 

It is not in the bill, if you are looking for it. My sugges- 
tion is it is not in the bill. There is no obligation on the part 
of the government in its enforcement mechanism, and 
since the government members have already voted down 
my amendments on small business directors and due dili- 
gence, you are not even saying that you have to serve all of 
the directors or make any effort to ascertain who the direc- 
tors are and then attempt to serve. It is becoming quite 
draconian. 


Ms S. Murdock: I take offence at that, because it is 
not draconian in the sense that to be an incorporation under 
the Ontario legislation, under the OBCA, you have to list 
who your directors are, and if you are not incorporated 
under that legislation, then you have not got the protection 
that is allowed under being a director, and the responsibil- 
ity is for you to let them know what your last address was, 
and that is the address that would be used. It would be on 
your application for incorporation and your updating of 


those records on an annual basis. 


Mr Offer: Help me out why section 40x does not say 
a director shall be served, as opposed to “may.” 


Ms S. Murdock: Oh, well, that is true. Okay. 
Mr Offer: Just help me out on that. 


Ms S. Murdock: The verb in that sentence is 
“served,” and therefore the service is “may,” rather than 
the director. The thing is that a director will be served by 
pre-paid registered mail, or shall—I suppose it could be, 
but I mean, you do not know. Let legal counsel answer 
that. 


Ms Hopkins: There is more than one way that Service 
can be accomplished. One of the ways that you can ac- 
complish service is in person. Another one of the ways that 
you can accomplish is by mail, and then there is provision 
for other ways when those kinds of service are not able to 
be functionally achieved. So the reason that it says a direc- 
tor may be served by pre-paid mail is to make it clear that 
is only one of an array of ways that you can achieve ser- 
vice. If you said service must be or shall be by pre-paid 
mail, that would be the only way that you could do it. 


Mr Offer: Under the section, would you agree that 
there is no obligation to send out service to all directors? 


Ms Hopkins: | agree. 


Mr Offer: Would you agree that there is no necessity 
to attempt to serve all directors? 


Ms S. Murdock: Yes, there is nothing in there that 
says they must attempt it either. 


Mr Offer: Then the last point—because I see Mr Wa- 
ters says “What’s happening here?”—do you not think 
there is something— 


Mr Waters: My statement is that I do not think this is 
the right section for the discussion. I think this is talking 
about an individual director; how you approach each and 
every individual director. It is not how many directors you 
approach. This whole section of the bill is not even a part 
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of what your conversation has been, I do not think, unless I 
read it wrong. 

Mr Offer: No. It is. I just want to make sure that the 
directors are aware of the action going on and that there is 
an obligation on the part of the government to attempt to 
inform all of the directors. I just do not see it here, and if it 
is, help me out, show me where it is; and if it is not, do you 
think that is right? 

Ms S. Murdock: The section is not to perform deliv- 
ery. Section 40x is simply for the kind of service that may 
be applied. There is nowhere here, anywhere in any of this, 
that says all directors must be served. This is type of ser- 
vice, not to whom. 

Mr Offer: Okay, fine, if that is what they say it is. 
That is ridiculous—absolutely nuts. 

The Chair: Mr Offer, do you have any other queries 
or comments? 

Mr Offer: No. Call the vote. I am not voting in favour 
of that. 

The Chair: I will. All those in favour of subsections 
40x(1) through (3) please indicate. Opposed? Section 40x 
carries. 

If I may refer back to section 40w, which was voted 
upon, 40w as contained in your reprinted and amended 
copy of Bill 70— 

Interjection. 

Ms S. Murdock: Oh. Good point, thank you. 

The Chair: —which, of course, being a reprinted and 
amended copy of Bill 70, deletes subsections 40w(1) and 


(2). I understood the vote on section 40w to be subsections 
(3) and (4). I would, in view of that, put the question to the 
committee. Do subsections 40w(1) and (2) carry? All those 
in favour please indicate. All those opposed? Subsectior 
40w(1) and (2) are defeated; do not carry. 

Confirming the question as to subsections 40w(3) anc 
(4), do those carry? Carried. Thank you. | 

Mr Offer: Mr Chair, on a point of order: We have 
gone to this particular point in the bill, and I would ask i 
we might adjourn for the day, again on the understanding 
that it is our hope, desire, wish and all those things, 4 
complete the bill by Thursday? 


The Chair: There is a motion to adjourn. It is no 
debatable. I have some problems in that— 

Mr Offer: I cannot even get my motion. | 

The Chair: I have some problem considering tha 
motion at this precise time. Can I suggest perhaps a five: 
minute recess? 

Mr Offer: Okay. 

The committee recessed at 1521. 
1529 
The Chair: May we resume? There is a non-debatable 
motion by Mr Offer on the floor to adjourn. All in favow’ 
of Mr Offer’s motion please indicate. Any opposed? No- 
body opposed. Mr Offer’s motion is successful. We will 
return at 10 o’clock tomorrow morning. 

The committee adjourned at 1530. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


Wednesday 21 August 1991 


The committee met at 1017 in committee room 1. 


EMPLOYMENT STANDARDS AMENDMENT ACT 
(EMPLOYEE WAGE PROTECTION PROGRAM), 1991 
LOI DE 1991 MODIFIANT LA LOI 
SUR LES NORMES D’EMPLOI 
(PROGRAMME DE PROTECTION DES SALAIRES 
DES EMPLOYES) 


Resuming consideration of Bill 70, An Act to amend 

the Employment Standards Act to provide for an Em- 
ployee Wage Protection Program and to make certain 
other. amendments. 
Reprise de 1’étude du projet de loi 70, Loi portant mo- 
dification de la Loi sur les normes d’emploi par création 
d’un Programme de protection des salaires des employés 
et par adoption de certaines autres modifications. 

Section/article 6: 


The Chair: Good morning. We are ready to resume 
our consideration of Bill 70, clause by clause. Is there any 
discussion regarding section 40y? 


Mr Offer: Could you give us some ideas as to how an 
order might read? You are saying that a director who fails 
to comply with an order is potentially liable. How would 
that order read, the style? 


Ms S. Murdock: I will let Mr Jenkins answer. 


_ Mr Jenkins: It could require that the director pay the 
‘amount directly to the employees or it could require that 
the director pay the money of the capital to the director of 
employment standards, in trust. It would be either one of 
those two. 


Mr Offer: It would be named directors? 
Mr Jenkins: That is right. 


| Mr Offer: And the service of the order is found in 
section 40x. 

' Mr Jenkins: That is right. 

__ MsS. Murdock: I wish to point out too that this is in 
line with what is already in the Employment Standards Act 
in terms of the dollar amount of the penalty, but it actually 
is a lesser penalty in that the jail term that is in the ESA is 
‘no longer in this section. 


_ The Chair: Shall section 40y carry? Carried. Ms 


\ 


Murdock, section 40z. 


_ Ms S. Murdock: Subsections 40z(1) and 40z(2) are 
that directors may not contract out of their liability under 
this act. There is an indemnification for directors by the 
2mployer. It is a further protection for directors and it par- 
allels what already exists, reinforces that the employer has 
che primary responsibility for payment. 

Mr Offer: Just a question under subsection 40z(1) 
where it talks about the not contracting out: Is that similar 


to what is under the Ontario Business Corporations Act 
now? I am not certain. 


Ms S. Murdock: Yes, section 136 of the OBCA cov- 
ers that. 


Mr Offer: In subsection 40z(2), I know in words that 
the employer is the one who is primarily responsible, and I 
underline in words only. This provision is permitting a 
director to potentially be indemnified by an employer if 
the director has paid out money in good faith. This is just 
permitting an employer to do that. Why is this type of 
section necessary? 


Ms S. Murdock: Actually, I asked the same question, 
but it also mirrors what is in the OBCA. Legal counsel felt 
that it was clarification and it created certainty that this 
provision is allowed. 


Mr Jenkins: It assists the parties in obtaining the 
proper insurance, because under some of the insurance 
policies the company will be the one that takes out the 
policy and then the insurance company will reimburse the 
company for the moneys which the company pays the di- 
rector under the indemnification agreement. So it facili- 
tates that arrangement. 


Mr Offer: Is it of any concern how acting in the “best 
interests of the employer” is determined? 

Mr Jenkins: Again, as I understand it, a lot of policies 
will not cover situations where the director has acted in 
bad faith and it mirrors what is in the OBCA. 

Mr Offer: Just as a short point, it would be nice if this 
almost due diligence clause were expanded to the enforce- 
ment mechanism in the bill itself. 


Ms S. Murdock: Just an additional point is that in 
many of the directors’ contracts where there is coverage 
some of them do not have the explicit provisions listed. 
This gives them an additional protection for them, but 
most contracts do have explicit provisions. 

The Chair: Shall section 40z and all of its subsections 
carry? Carried. 

Ms Murdock, section 40za. 

Ms S. Murdock: Civil remedies available to persons 
against officers and directors or to officers and directors 
against others are not affected by this legislation. So rights 
to sue in the OBCA, in other legislation or in common law 
are unaffected. 

The Chair: I am pleased to see that the government is 
reinforcing the right to sue. I hope there is consistency in 
that regard to the history of this government. Just an obser- 
vation. Is there any discussion? 

Mr Offer: To Hansard, I want the page that this is 
going to be located on for future reference. 


The Chair: I want it first. 
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Ms S. Murdock: I do not think there is any doubt as 
to Peter’s position. 

Mr Offer: I would expect that the government will 
probably be consistent. 

The Chair: Shall section 40za carry? Carried. 

Section/article 7: 

The Chair: We are now dealing with section 7 of the 
bill, which contains what would be section 42a of the act. 

Ms S. Murdock: It is the appointment of adjudicators 
provision. They will be appointed to hear appeals from 
employees against any employment standards branch deci- 
sions not to issue orders for wages or other entitlements 
the employee believes are due. Appeals filed by employers 
or reviews initiated by the Employment Standards Board 
will continue to be heard by referees appointed by the 
minister. 

Mr Offer: In dealing with the appointment of adjudi- 
cators, my question is whether the ministry has made any 
decision as to whether, apart from adjudicators, other per- 
sons are going to have to be employed, how many and 
when they expect to be employed. Also, how many adjudi- 

cators are intended to be employed and when? 

Ms S. Murdock: It is expected that under this legisla- 
tion there will be 129 new employees throughout the prov- 
ince of Ontario, many of whom initially will be to cover 
the backlog that exists presently under the employment 
standards branch. So some will be on contract. When the 
backlog is caught up and we are into the expedited provis- 
ions under this legislation, there are 11 branch offices 
throughout the province, so those 129 will be spread out 
through them. The majority of the 129 will be the officers, 
as I understand it. In terms of the adjudicators’ appoint- 
ments, I would have to get direction from the ministry staff 
because I do not know. 

Mr Jenkins: We have presently determined, I believe, 
that five full-time adjudicators would be hired. Of course, 
no appointments have been made yet. It is not certain the 
exact structure the group of adjudicators will take, but we 
have determined at this point that five full-time adjudica- 
tors would be hired. 

Mr Offer: On that point, in dealing with the new staff 
and also the things that go with it, dealing with offices and 
all of those things, is the budget for those individuals con- 
tained in the $175-million allocation or is it something 
else? 

Ms S. Murdock: I am seeing nods that yes, it is con- 
tained in the $175 million. 

Mr Offer: So the $175-million fund is not just for the 
wages but rather for the whole setup of the administration. 


Ms S. Murdock: For the entire program. 
Section 7 agreed to. 
L’article 7 est adopté. 

1030 


The Chair: Now we are dealing with section 7a of the 
bill, section 46a of the act. Ms Murdock. 


Ms S. Murdock: This should please Mr Offer be- 
Cause it is just a definite clarification that deemed wages 


under clause 40b(2)(d) is stated emphatically that that i 
what it is for. ! 

The Chair: Shall section 7a carry? Carried. 

Section/article 8: 

The Chair: Section 8 of the bill has two subsections, | 

Ms S. Murdock: The amendment to clause 47(1)(€ 
eliminates the $4,000 cap on orders to pay and replaces the 
term “penalty” with “administration costs” of 10%. : 

Mr Offer: What does that mean? Does that mean tha 
if the order is, for instance, $2,000 wages and vacatior 
pay, $1,000 termination and $1,000 severance, that the 
total order, of course, would be $4,000, but there could be. 
a 10% administration cost on wages? Would that be on . 
$2,000 or on the $4,000? 

Ms S. Murdock: When the order is issued, it includes 
a 10% administrative fee, so if that is not— 

Mr Offer: No. I understand an order can really be 
made up of four categories: wages, vacation pay, termini 
tion and severance. 

Ms S. Murdock: Yes. 

Mr Offer: If an employee is, for instance, entitled tc 
all four of those categories—I will use the example of i, 
being $4,000—is the administration fee 10% of the 
$4,000, which would include wages, vacation pay, termi. 
nation and severance, or is it on just the accrued wag. 
portion of the order? | 

Ms S. Murdock: It is on all four. Suppose the orde’ 
for payment was $20,000 and the $5,000 comes out of the! 
fee, the 10% administration fee would only be on the 
$5,000, not on the $20,000. Is that not.correct? 

Mr Jenkins: No, that is not correct. The 10% admit 
istration fee would be on the entire amount of the order. 

Mr Offer: I have a question on the order. Although 
the directors could only potentially be liable for the wages 
and vacation pay multiplied by the number of employeey 
affected, the order could be wages, vacation pay, termina: 
tion and severance, so an order could ostensibly bé 
$15,000. The directors would only be liable for the wager 
and vacation pay and the $50,000 fine would only kick i i 
if they did not pay the wages and vacation pay? 

Mr Jenkins: If they did not comply with the order. | 
is a quasi-criminal matter and it would be pursued rarely. | 

Mr Offer: I know, but I am wondering on what basi: 
it is pursued. Is it pursued on the basis that a director dit 
not pay $2,000 or a director did not pay $4,000? 

Mr Jenkins: It would be pursued on the basis that hv 
did not comply with the order against him which would bi 
for wages and vacation pay only. 

Mr Offer: I know I am just picking out figures, bull 1 
think even in terms of your figures, the wages and vacation | 
pay on an average basis would be approximately $2,000. — 

Mr Jenkins: No. As I understand it, the wage sit 
vacation pay component is substantially less than that 01 
an average claim. 

Mr Offer: I know we brought this up very Si in ou’ 
deliberation. I do not want to get any false sense of com) 
fort by that, but are we talking about an average paymen! 
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of $1,000, $1,100, $1,500 or $3,500? Something just sticks 
in my mind that it is $2,100 and $4,000. I do not know 
why. 

Ms S. Murdock: The average of all of them was 
$4,200, but I do not recall a-figure. Perhaps you have it. 


__ Mr Jenkins: Of the total files that have been assessed 
30 far in our backlog, in dollar terms approximately 85% 
of the assessment represents termination pay and sever- 
ance pay. If the average claim is $4,200, you can extrapo- 
ate from that what sort of average wage and vacation 
2omponent we are looking at. The figures are not finalized. 
, Mr Offer: I just want to be very clear. I am going to 
se an example that a company has gone bankrupt and it 
yas 10 employees and each employee is entitled to two 
weeks’ wages and a little bit of vacation pay. Let us say 
hat adds up to $2,000. The order against the director 
vould be $20,000, would it not? 
__ There would be severance and termination pay also of, 
say, another $3,000, so we have a different figure. The 
der against the director would not be $50,000, it would 
mly be $20,000. Is that correct? 
__ Ms Muir: The order against the director will just be 
‘or six months’ wages and 12 months’ accrued vacation 
yay maximum. 
Mr Offer: That would be maximum. 

Ms Muir: Yes, in your case. 


_ Mr Offer: But I am saying that in reality, I do not 
snow anybody who would be working for six months 
vithout pay. The maximum they could ever probably get 
n vacation pay would be one year. But we will just leave 
hat for a moment. 

Ms S. Murdock: You are right that it is $20,000 because 
nly wages and vacation pay are covered for directors. 
_ Mr Offer: And added to that is a 10% administration 
ee, or $100, whichever is the greater. 


Mr Jenkins: No, there is no administration fee levied 
\gainst directors. 

Ms S. Murdock: Only the employer is levied an ad- 
ninistration fee. 
Mr Offer: So this issuance of an order to pay, in terms 
of the administration, is against the employer and not the 
lirector. The director is exempt from that. Okay. 
' Mr McLean: Where does it say in here he is exempt? 
Mr Jenkins: The administration fee is provided for in 
ection 47 which refers to orders against employers. Sec- 
ion 47 does not refer to orders against directors. Orders 
gainst directors are issued under sections 40u and 40v. 


040 

_ Mr Offer: Just re-reviewing this, is a director poten- 
ially liable under this particular bill in any way, shape or 
orm for the administration of the order in the same way as 
Jause 47(1)(c), as amended, provides? Is it possible for a 
irector to be hit— 

_ Ms Muir: With the administration charges? 

Mr Offer: Right. 

_ Ms Muir: No. 
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Mr Offer: Anywhere in the bill? 

Ms Muir: No. 

Ms S. Murdock: Just to clarify for Mr McLean, if 
you look at clause 46a(c), on page 10 of the reprint, in the 
middle of that section it says, “such order shall provide for 
payment, by the employer to the director, of administration 


’ costs in the amount of.” 


The Chair: Shall subsection 8(1) of the bill carry? 
Carried. Now, Ms Murdock, please, subsection 8(2) of the 
bill. 


Ms S. Murdock: We are looking at subsection 47(1a). 
This is a situation where the employment standards office 
atranges a settlement or a compromise with the employer 
and the employer then defaults. This covers those situa- 
tions where the default has occurred and you are eligible to 
apply to the fund for the max. If the employment standards 
officer makes an arrangement with the employer for what- 
ever the settlement will be and issues an order and the 
employer does not pay, then the settlement agreement with 
the employment standards officer is not binding. 


Mr McLean: Then who pays? 


Ms S. Murdock: As an example, if an arrangement, a 
settlement or a compromise was made where the amounts 
paid—it would be like a union agreement perhaps where it 
might be less than the fund provides, if that is the case, or 
more, but the fund will only go to a maximum of $5,000. 
But if it was less than that and the employer agreed and 
then, for whatever reason, did not and defaulted in the 
payment, then the employee will be paid to the maximum 
of the amount up to the cap, and the settlement is no longer 
in force. 

Mr McLean: So then the employer would be off the 
hook. 


Ms S. Murdock: No, the employer is never off the 
hook. Supposing the employer had made a deal that each 
employee was going to be paid $3,000 and, for whatever 
reason, he reneged on the deal, but the employees were 
owed $4,000, for example, but because of his financial 
circumstances the employment standards officer and ev- 
erybody agreed to this, and then the default occurred, then 
the employer is on the hook, as you say, for the $4,000 and 
not the $3,000. The settlement is just null and void. 

Mrs. Witmer: I have one further question related to 
that. Would they then go through the normal steps of the 
wage protection fund, and the directors become liable as 
well? 

The Chair: Did you want to respond to that? 

Ms S. Murdock: I am nodding. 


Mr McLean: Did I hear you say the directors were 
then responsible? 

Ms S. Murdock: The employer is always primarily 
responsible. The directors are responsible as well, but you 
go after the employer first so that if a deal is made and the 
employer does not follow through with it, you would have 
recourse both to the employer and the directors. 

The Chair: Shall subsection 8(2) of the bill carry? 
Carried. Shall section 8 of the bill in its entirety carry? 
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Section 8 agreed to. 

Larticle 8 est adopté. 

The Chair: Referring back to section 6 of the bill, 
having been considered piecemeal and carried piecemeal, 
shall section 6 of the bill in its entirety carry? 


Section 6 agreed to. 

Larticle 6 est adopté. 

Section/article 9: 

The Chair: Ms Murdock, dealing now with section 9 
of the bill. 

Ms S. Murdock: This is subsection 49(1) and a num- 
ber of subsections right through to subsections (2), (3), (4), 
(5), (6), and (7). I think I will just run through what sub- 
section 49(1) is. Subsection 49(1) is “Where an order will 
not be issued,” and it is obviously where wages have al- 
ready been paid, where the employee has no other entitle- 
ments under the Employment Standards Act or where 
there have been no other actions ordered by the employ- 
ment standards officer. 

Subsection 49(2) is employee appeals. This is what we 
were discussing yesterday in terms of where the employ- 
ment standards officer has ordered a payment, the em- 
ployee disputes the employment standards officer 
judgement and appeals to an adjudicator. 

Subsection 49(3) is where a director appoints an adju- 
dicator to hear that appeal. 

Subsection 49(4) states who the parties to a section 49 
appeal are because—and this includes the employee—the 
employment standards officer becomes a party, the em- 
ployer is a party and any directors are parties. 

Subsection 49(5) is the powers of the adjudicator, and I 
Should point out too that under the present Employment 
Standards Act in the past another employment standards 
officer has been doing the hearings, and this puts an inde- 
pendent person who will be doing that. 

Subsection 49(6) is the notice of the adjudicator’s deci- 
sion consistent with the Statutory Powers Procedure Act. 

Subsection 49(7) is an adjudicator’s order as final and 
binding on the parties in ensuring conclusive decisions in 
the appeal process. 

Mr McLean: Who pays for the adjudicator? Does that 
come out of the fund? 


Ms S. Murdock: It comes out of the fund. All the 
costs come out of the fund. 


Mr McLean: That is paid by the province? 


Ms S. Murdock: It is paid for by the taxpayers of 
Ontario. . 


Mr Offer: What are the rules that govern the hearing 
process? 


Ms Muir: The rules that govern the hearing process 
under section 49, section 50 and 51 are the Statutory Pow- 
ers Procedure Act rules. 


Mr McLean: The order of the adjudicator is not sub- 
ject to a review under section 50 and is final and binding 
on the parties. Would the employee not have a further right 
to appeal to the minister if he was not satisfied with the 
adjudicator’s order? 


Ms S. Murdock: Are we on section 49 or section 50? 
We are still on 49, are we not? 
Mr McLean: Yes, subsection 49(7). | 
Ms S. Murdock: As far as I know, no. No, I was 
right. | 
Mr McLean: There is no further appeal to the minister? 
Ms S. Murdock: After that you can go through judi- 
cial review. You do have access to that. If there is an error. 
in law you can go through the judicial review process. You: 
still have that route, but not to the minister. 
The Chair: Shall section 9 of the bill in its entirety, 
carry? 
Section 9 agreed to. | 
Larticle 9 est adopté. | 
1050 
Section/article 10: | 


Ms S. Murdock: Section 10 is section 50 of the a 
and this section is the administrative procedures for em-' 
ployer appeals. Subsection (1) is where the employers may. 
appeal, and of course in any order that is made against. 
them there is automatic right of appeal. Subsection (2) has. 
not changed. In subsection (3) the amendment gives the, 
director authority to appoint referees to hear employer-ini-. 
tiated appeals. 

Subsection 50(1a) is payment of interest on wage 
debts. Under subsection (5a) when the employer makes the: 
application for a review he or she must supply reasons for. 
not believing the order to be correct. Under subsection) 
(Sb) no money is paid while there is an appeal in process. 
Under subsection (Sc) if there is an undisputed portion of. 
the order, the undisputed portion of the order may be paid! 
but the disputed portion would then go to the review. Sub-’ 
section (Sba) clarifies that the director of the employment: 
standards branch may extend the appeal time limits for a. 
good reason and whatever decision to be made are on the: 
basis of those reasons. Subsection (5d) is that the decision’ 
will be made within 90 days of the appeal date application. 
That is all of section 50. 


Mr McLean: I just have a question. Subsection (Sa) 
says “the director within 15 days of applying for the re-. 
view.” Why 15 days and not 30? | 


Ms S. Murdock: I do not know. 7 


Ms Muir: It is in the interests of an expedited appeal 
process so that workers who potentially might be entitled’ 
to compensation from the program—it would be prefera-. 


ble to have a 15-day period instead of a 30-day period, but 


extensions are possible. Also, the 15-day period is cur-' 


rently the applicable time period in which the employer: 
may apply under section 50 as the act now stands. | 

Ms S. Murdock: And just to add to that, for instance, 
for smaller employers during the public hearings it was: 
Stated that sometimes you do not do your books till the end: 
of the month, so 15 days may come and go. You can apply! 
for an extension, as is stated in the other subsection. Those’ 
considerations will be made. 

Section 10 agreed to. 

Larticle 10 est adopté. 
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| Section/article 11: 


Ms 8S. Murdock: Section 11 is section 51 of the act. 
Subsection (1a) eliminates officers from the section, as has 
deen done throughout the bill, corrects a cross-referencing 
2rror, because it should have been subsections (8) and (9) 
stead of (7) and (8), and limits the liability of directors to 
wages and vacation pay only. 

Under subsection (1b), directors are not required to put 
any money in trust; employers are. Under subsection (1c), 
‘he employer is to provide a summary of its argument. 
When an employer disputes a worker’s entitlement to 
wages in a section 51 review, the employer must provide a 
summary of his argument prior to the hearing before the 
referee. Subsection (1d) is the expedited hearing within 45 
Jays after a referee is appointed to hear a case. Subsection 
‘le) is again interim orders for unpaid wages. Where a 
‘eferee finds that a certain portion of the wages owed are 
10t in dispute, the referee can order to pay the undisputed 
dortion. Under subsection (1f), the referee’s decision is to 
de issued within 90 days. That covers all of section 51. 

! Mr Offer: Under (1c), “Where an employer disputes 
the entitlement of a worker to wages...it must provide a 
summary of its argument prior to the hearing before the 
‘eferee.” Is it taken that the employer receives a hearing as 
aright notwithstanding the reasons for it? 


Ms Muir: Yes. 


Mr Offer: Is there any corollary requirement to the 
2mployee to respond to the summary of the employer? 


. Ms Muir: No. 


' Ms S. Murdock: Just to clarify further on that, if the 
referee feels that in the particular circumstances of that 
case no written response or summary is necessary, they 
can be waived. 

Mr Offer: I do not know where that is permitted. Oh, 
it says “unless the referee waives this requirement.” Okay. 
‘A question under section 51, which is the review section: 
Would there not be an order against the employer and that 
order is potentially under this section reviewed for a vari- 
2ty of reasons? Is that what section 51 is about or is there 
something else? 

Ms S. Murdock: For a variety of reasons? This re- 
quirement extends it to disputes over compensation for 
violations of Sunday work, lie detector tests, pregnancy 
leave. It does extend it to that but I will let Laura, our legal 
counsel, respond to that. 

. Ms Hopkins: Section 51 of the act is used in the situ- 
ation where no order has been made. If an order has been 
made against an employer and there is a dispute about it, 
the employer seeks a review under section 50. If there is 
an order or a decision not to make an order and an em- 
ployee disputes it, the employee’s dispute is handled under 
section 49. 

Mr Offer: Section 51 does not speak to a dispute as to 
wages, vacation pay, termination and severance. Section 
51 speaks to matters in dispute over other things. 

_ Mr Jenkins: Section 51 could cover a dispute over 
any entitlement arising under the Employment Standards 
Act. It is basically used, as counsel said, where a decision 





-is made not to issue an order. Section 51 is more in the 


nature of a reference which goes before a referee who 
decides the matter. 
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Mr Offer: But what would the subject matter of the 
reference be? And in that regard, I am asking, would the 
subject matter of a reference under section 51 ever be entitle- 
ment to wages, vacation pay, termination and severance? 


Mr Jenkins: Yes. 


Mr Offer: Or are those things carried in a section 50 
or 49 review? | 


Ms S. Murdock: Under section 51 it could be wages, 
holiday, severance, termination, Sunday work, pregnancy 
leave. It could be any one or a combination of those within 
that. 


Mr Offer: Under section 50 or 49 there are reviews of 
the entitlement under the proverbial wage protection plan. 


Ms S. Murdock: Where orders have been made. 


Mr Offer: Where orders have been made. In the event 
that an order is not made, then a section 51 reference may 
take place. I do not follow that. It does not seem right. 
Something seems to be missing here. Help me out. 


Ms Muir: A section 51 review is not initiated by the 
employee or the employer. It is initiated by the director of 
the employment standards branch. So the subject matter of 
the review under section 51 could be any violation of the 
Employment Standards Act, could be non-payment of 
wages or any other potential violation of the act, but it is 
initiated by the employment standards branch itself. 


Mr Offer: The only thing I am trying to grapple 
with—and it must be me this morning—I see there is a 
process of determining entitlement, a process of appealing 
that determination, and I see that can be done by an em- 
ployer or an employee, a director in section 49 or 50, and 
those section 49 and 50 types of reviews focus in on the 
employee wage protection plan. 

Section 51 speaks to, in my mind, something broader 
than the wage protection plan. The entitlements and the 
final determination are decided under previous sections. 
Section 51 talks about whether people have a grievance, 
whether they are working on a Sunday, or whether they 
have been forced to take a lie detector test or all those 
other things, but it is not the wage protection plan. All Iam 
asking is, is that correct? Because these are not matters 
which are kick-started by an employer or employee, direc- 
tor or whomever, but kick-started by the employment stan- 
dards branch. 


Ms Hopkins: Section 49 is not wage-protection-plan- 
specific; it is a general review power about orders. Once 
an order has been made, there may be implications for the 
wage protection fund but it does not necessary follow. So 
section 49 is the general review process available to em- 
ployees. Similarly, section 50 is the general review process 
available to employers independently of the wage protec- 
tion fund. After an order has been made there may be some 
implications but section 50 is not tailored to the wage 
protection plan. Similarly, section 51 may have implications 
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for the wage protection plan but it is not directed specific- 
ally at it. 

Mr Offer: The difference between sections 49 and 50 
is that they are commenced by an employer or employee 
and section 51 is commenced by the employment stan- 
dards branch. 


Ms Hopkins: That is true. 
Mr Offer: Why is this section necessary? 


Mr Jenkins: In general terms, section 51 is used 
when there is a novel point of law. For example, where the 
branch is not entirely sure whether an order to pay should 
be issued, in those circumstances it will not issue an order 
to pay; it will proceed to section 51 which is, as I said, in 
the nature of a reference. There is no requirement for the 
employer to put the money into trust in advance of a sec- 
tion 51 hearing such as there is in a section 50 hearing. So 
section 51 might be used where there is a novel point of 
law involved. 


Ms Hopkins: The point that I found confusing when I 
first approached this was trying to decide when someone is 
not making an order because there is not an entitlement. If 
the employment standards officer says, “I’m not going to 
make an order here because you, employee, are not enti- 
tled to anything from the employer,” then the employee 
seeks a review of that decision under section 49. It is a 
clear decision by the employment standards officer. When 
the employment standards officer says, “I’m not going to 
make a decision here because I’m not sure and I need a 
clarification of that novel point of law,” that is when the 
employment standards officer under section 51 will say to 
the director, “I think we ought to have a hearing here and 
sort this out.” Does that help? 


Mr Offer: It takes me into the world of strange. It is 
better I say nothing. This is permissible now, is it not? 
What we are doing is expanding this. Since there are no 
other questions, it just must be me this morning. 


Mrs Witmer: What presently happens when there are 
disputes over compensation for violations of Sunday work 
or lie detectors or pregnancy leave? What options are 
there? 


Ms S. Murdock: They still appeal under the Employ- 
ment Standards Act for payment for that or redress if they 
have been terminated or whatever. 


Mrs Witmer: So what is new and different? 


Ms S. Murdock: I really do not know the details so J 
will let legal counsel go on that as well—she is smiling. 


Mr Jenkins: You want to know what is new and dif- 
ferent in the appeal process? 


Mrs Witmer: What is new and different in disputes 
over compensation in those three areas: the Sunday work, 
the pregnancy leave and the lie detectors? Why are we 
including this here? What is going to be done differently? 


Mr Jenkins: Disputes conceming orders made under 
those sections will be heard as before by a referee under 
section 50 or under section 49. If the employment stan- 
dards officer refuses to issue an order, it will be heard by 
an adjudicator. The basic system is not changing except for 


the institution of adjudicators to hear employee appeals 
and the expedition of the employer appeals. Other than 
that the appeal system should be as before in general 
terms. | 

Mrs Witmer: In regard to the people who it is deter- 
mined have compensation due to them, where does that 
money come from if there has been a violation? 

Mr Jenkins: In a section 50 appeal, the employer will 
be required to put the money into trust in advance of the 
appeal. Depending upon the results of the appeal, the 
money will either be returned to the employer or distrib- 
uted to the employees in accordance with the decision. 

Mrs Witmer: But if the employer does not have. 
money, then the directors are liable? | 


Mr Jenkins: That is right. A director can appeal an 
order without putting money into trust. 
Mrs Witmer: So this really is a little bit different. 


Mr Jenkins: The amendments to section 51 which we’ 
are considering now, as I mentioned, are not an appeal but 
a reference and do not contain any requirements to put’ 
money into trust by any of the parties. 
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Mrs Witmer: The question I have is, if it is deter-. 
mined that you must compensate someone for Sunday 
work or lie detector, or pregnancy leave, is that money 
coming out of the wage protection fund in any way, shape 
or form? It is being advertised as compensation when 
companies go bankrupt, etc. Are these people going to i 
reimbursed out of that particular fund as well? 


Mr Jenkins: To the extent— 


Ms S. Murdock: Not out of the wage protection pla 
For Sunday work—that is what you are asking, are you. 
not? If part of the order or part of the review was on, 
Sunday work or pregnancy leave or whatever other matter 
other than wages or holiday pay, termination or severance, 
only the wages, holiday, termination or severance would 
come out of the EWPP. The allocation for Sunday work, if. 
that was the disputed issue, would come out of the em-. 
ployer, but it would not come out of the EWPP. | 


Mrs Witmer: I would like to have that confirmed. I 
am not sure that is what is being said here. 


| 

Ms Muir: If you could just refer back to section 40b,’ 
which is a section that we have already passed. It talks. 
about the definition of wages for the purposes of compen-) 
sation. Clause (c) there indicates “compensation awarded. 
under sections 39, 39c and 39f and clause 39k(3)(b) and. 
section 39m in so far as the compensation is awarded for 
loss of earnings and for termination pay and severance. 
pay.” So where there is an award made in regard to a 
violation of the provisions respecting pregnancy leave or. 
any of those other enumerated sections, that amount could 
be payable as compensation under the EWPP. 

I would point out, however, that directors would not bes 
liable for amounts that are payable as compensation in’ 
regard to any of those sections, because directors are only, f 
liable for actual wages owed. They are not liable for cer-' 
tain amounts under these sections that might be classified: 
as deemed wages. 
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! Mrs Witmer: But the money is going to come out of 
the employee wage protection plan. 


| Ms S. Murdock: I stand corrected because I was not 
making the connection, strangely enough, that if I was an 
employee and I was disputing Sunday work and it was 
determined that I was owed for the Sunday work I had 
done, then that obviously is wages and it would come 
under EWPP. 


| Mrs Witmer: And pregnancy leave. 


__ MsS. Murdock: If it is determined that it is wages. If 
{ was terminated employment because I was pregnant and 
it was shown that was the case and if that was deemed 
wages I was owed or defined as wages under clause 
40b(2)(d), then that would come under EWPP. I do not 
know about lie detector tests. 

_ Mrs Witmer: I would appreciate a little bit more in- 
formation about lie detectors. I am not sure why this is 
here. I guess we did not deal with that section 39 yet. 


| Ms Muir: There is a clause in the Employment Stan- 
dards Act that refers to the illegal use of lie detector tests 
and how employees can seek redress where they have been 
dismissed presumably or have suffered some kind of em- 
dloyment penalty because of their refusal to allow a lie 
Jetector test. It is just a reference to that. They are not 
changing that section. It just refers to compensation that 
night be payable under the circumstances. 

_ Mrs Witmer: I have a little concern about the exten- 
sion and the inclusion of these areas. It is certainly a little 
lifferent, I think, than the public perception about this 
wage protection fund. This wage protection fund was sup- 
dosedly hailed as a fund that was going to help those em- 
dloyees who suddenly found themselves without a job and 
without compensation from their employers. Now it is 
yeing used to include other violations as well. I am really 
soncerned that taxpayers could be subject to additional 
amounts of money that they had not even imagined they 
would be. 


Ms S. Murdock: I would not agree with that because, 
yes, it is the establishment of the wage protection plan, but 
t is amendments to the Employment Standards Act, in 
which those areas are already covered. But it needs to be 
stated in reference to the sections that it is going to be 
dealing with. Laura has some further explanation on that, 
but the bill we are discussing is an amendment to the 
Zmployment Standards Act in which the employee wage 
orotection plan is being established. 


__ Mrs Witmer: I understand we were going to get some 
idditional information. 


' Ms S. Murdock: Yes. 


| Ms Hopkins: In relation to section 51 here, the refer- 
ence to the other kinds of entitlements is intended to make 
sure that a hearing can deal not only with money orders 
made by employment standards officers but also with the 
dther kinds of orders that employment standards officers 
night make, orders like reinstatement if you have been 
mproperly fired as a worker for failing to take a lie detec- 
or test, for example. So the result of making the change that 
S$ proposed here is to make the review more comprehensive 











in order to protect employers and employees against non- 
money decisions that would otherwise be unreviewable. 

Ms S. Murdock: Just another clarification on that, be- 
cause I think it is important. I did not realize—it seemed so 
straightforward to me when I was reading it. This makes it 
quite clear that in these review mechanisms and appeal 
procedures, the adjudicator or the referee would have the 
power, that it is inclusive and you do not have to go to two 
different places to get individual things done. I just think it 
is a clarification, but I obviously was wrong. 


Mrs Witmer: I guess I would indicate again that I am 
really concerned about the possibility of additional money 
coming out of the wage protection fund, a fund that is 
going to be financed by taxpayers. It is certainly going 
above and beyond what it was originally hailed to do, 
which was to help employees who found themselves out of 
work and without an employer to reimburse them. 


Mr Offer: On the issue of the lie detector question, if 
an employee has been asked to take that test, whether he 
does or does not, is there a monetary award that may result 
as a result of the lie detector issue? 


Ms S. Murdock: I will stand corrected if I make any 
errors or do not state it clearly enough. If the employee 
refused to take a lie detector test and as a consequence of 
that refusal was terminated, then of course the mechanisms 
go into place for him to appeal that decision on the basis of 
what the ESO determines, or whatever. So that portion 
would come under EWPP. But if there were damages as a 
cause of that, no. EWPP does not pay damages; it only 
pays the provisions as stated under section 40b, and what 
are determined to be wages in that particular section. I do 
not think there is any other way of saying that. 

Mr Offer: My next question is, what happens now? 
Where does that employee get the dollars now? 

Ms S. Murdock: You have to go against your em- 
ployer for it in court. 

Mr Offer: Does this bill permit, by regulation, ex- 
panding the type of issues such as lie detectors, such as 
this, such as that? 

Ms S. Murdock: No. This is the Employment Stan- 
dards Act. I am not sure, but I think I am hearing that there 
is a differentiation being made between an employee who 
loses his or her job due to a closure of a plant and an 
employee who loses their job on an individual basis for 
whatever reason. Regardless of how your job is terminated 
in those individual kinds of examples, you still come under 
the Employment Standards Act, and if wages, vacation 
pay, termination or severance are involved in any way, 
then you fall into the employee wage protection plan. I do 
not know if that clarifies anything. Cherith may be able to 
help out a little bit more here. 
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Mr Offer: With the lie detector issue—let’s not use 
the lie detector issue, but we can use the Sunday shopping 
issue—how would that kick in? 

Ms Muir: If you are owed wages because of a refusal 
to work on Sunday, then potentially there might be an 
entitlement for compensation for those owed wages. But in 
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any of the circumstances where there has been a violation 
of the act and you are owed wages as defined—so that 
would be wages, vacation pay, severance, or termination— 
there would have to be an order from the employment 
standards branch issued. That order would be issued 
against the employer. 

Mr Offer: My thought is if somebody loses wages 
somehow as a result of the Sunday shopping legislation— 
they may not lose their job, but they lose wages for a day 
or two—what do they do now? Can they access the fund 
for wages which emanate out of a discussion over whether 
or not to work on Sunday when they are still holding the 
same job? 

Ms Muir: The employment standards officer is going 
to issue an order to pay only in circumstances in which the 
Employment Standards Act has been violated. So if you 
are asking if people lose two days’ pay because they re- 
fused to work on a Sunday, that is possible. 


Mr Offer: The concern that I think we are getting is 
that there seems to be an expansion over who and what is 
eligible for the fund. I think there is this thought—and if 
this is incorrect, then we had better clear it up—that people 
lose jobs; they have lost them because of a bankruptcy, 
insolvency or whatever, but they have lost the jobs, and 
they have certain entitlements under the Employment 
Standards Act—termination and severance, vacation pay 
and their wages—and they should not be out of those 
things they are entitled to. But what we are now talking 
about is something in principle much larger than that. 

You may say, “What’s a couple of days’ Sunday shop- 
ping or what’s taking a lie detector test?” The principle is 
crucially important because it is a key to opening an ex- 
tremely large door. It is expanding the fund to something 
that I believe an awful lot of people do not recognize. If 
you think that by allowing somebody to get a couple of 
days’ wages as a result of some contravention of the Em- 
ployment Standards Act over retail business hours or a lie 
detector—if you do not think that is not a major expansion 
in terms of its potential over the fund, you are just way, 
way off base. 

What is this fund designed to recompense? Is this fund 
designed to look at wages, vacation pay, termination, sev- 
erance, or is it designed to look at those things plus poten- 
tially a lot of other things? And those other things are 
when the person still has his job; the person has not lost his 
job. He may have lost two days’ wages, but he has not lost 
his job. I believe a lot of this bill is premised on the fact 
that not only have people lost the things, but they have also 
lost their jobs. 


Mr Wood: I think in explanation to Mr Offer, there is 
some misunderstanding on the part of some of the people 
over there. Wage replacement is for companies that go into 
receivership or bankruptcy. This is what the fund is for, 
what the $135,000,000 is set out there for. If the company 
is still operating and is solvent, there might be money put 
out for it, but it is going to reimbursed through the court, 
one way or the other, and it is going to be reimbursed into 
the fund. 


All you are talking about here is replacement for bank. 
ruptcy or receivership. It is not to be expanded into these 
other areas as far as using the fund for that, as far as I car 
gather from the way I understand it. It would be the same 
as what it is right now. If an employee makes an appeal 
that he has lost two or three days’ pay or something like 
that, he goes through the courts or he goes through the 
Employment Standards Act and he gets his money out of 
the employer. I hope that clarifies it. 


Ms S. Murdock: Yes. Exactly that. The EWPP is pre- 
dominantly for those people out of work due to closures 
for whatever reason: that the employer has had to declare 
bankruptcy or has had to close or has taken flight. In all 
other circumstances, for lie detectors or pregnancy leave or 
whatever, if the employer is solvent, there is no change, 
You just still go through the same procedures, and if there, 
is an order to pay, the solvent employer has to pay. If it is 
not paid, the employee can get the money, but then the 
director goes after the employer for reimbursement. 


The Chair: Mr McLean, did you want to join this 
dialogue? 

Mr McLean: Yes, I would like to get into this dia- 
logue because the member had just indicated that this bill 
was primary for a specific purpose. What is the rest of the 
bill for that is not primary for the wage legislation? Why is 
there compensation in here for disputes for violation of, 
Sunday work? Why is there compensation in here for 
pregnancy leaves and lie detectors? 


Ms S. Murdock: It is not compensation. It is powers’ 
given to the referee. : 


Mr McLean: What has this got to do with a company. 
that has gone bankrupt? 


Ms S. Murdock: Under the Employment Standards 
Act, the application for the referee—I am going to let legal 
counsel explain this because I am obviously not explaining 
it properly enough. I guess it is because I am not seeing the: 
problem. I am sorry; I am just not understanding what the. 
problem is. 

The Chair: Prior to giving the floor over, I might sug-. 
gest to people that the title of the act and the explanatory 
note provided as a part of the act may well be revealing. 

Ms Hopkins: I was going to make the same sugges-; 
tion, that there would be a helpful outline of the issues. 
addressed in the bill in the explanatory note. I have a copy. 
that I am pleased to give to Mr McLean if that would help 
him. 
Ms S. Murdock: I have a feeling that this still is not’ 
clear. Might I ask for a five-minute recess? 

Agreed to. | 

The committee recessed at 1130. 

1139 

Mrs Witmer: I would like some clarification about) 
the discussion we have just had about the extension for’ 
compensation for violations of Sunday work legislation, 
lie detectors and pregnancy leave. Is it now my under-) 
standing that if an employee is employed, he can apply to’ 
the fund and receive compensation from the fund while: 
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still working if the employer refuses to compensate him 
for this? 

| The Chair: Perhaps the counsel will respond to that. 

| Ms Hopkins: Yes. 

, Mrs Witmer: I am very, very concerned about what 
has been done here. I believe that the government has 
always indicated that this bill was to compensate those 
employees who lost their jobs, were not employed. I now 
hear that the employee wage protection fund, which is 
going to be funded by the taxpayers of this province, will 
indeed give compensation to those individuals who are 
employed and receiving wages. I really would like an ex- 
planation as to why this is being included at the present 
time. 

_ Mr Klopp: On your first part, when you are saying 
that people who are employed are going to get money out 
of this paid by the taxpayers, then I agree. That concerns 
me, but the answer that I understood on that point is “No, 
the employer reimburses the fund.” So the taxpayer is not 
Betting ripped off. That is my understanding on the first 
part. On the other part, you can explain the rest. Why has it 
been put in? It is an interesting question. 

| Mrs Witmer: Why is an individual who is employed 
going to be able to access this fund? I thought this was 
only for those individuals who had lost their jobs. When 
Mr Rae first made the announcement, it was certainly 
based on that premise. It was to deal with all of those 
people who had lost their jobs during this recession and 
had no avenue to regain and receive the compensation due 
to them. Now we hear that you can be employed and still 
access this fund. Yes, the employer will be asked to reim- 
ourse the fund, but again, there are going to be additional 
administrative costs involved. I am very surprised that this 
has been included at this time. I am disappointed. 

_ The Chair: Based on advice that I have received, con- 
firmed with a copy of the bill endorsed by the Clerk of the 
House on April 11, the matters about which concern is 
yeing expressed now were a part of the bill on April 11, 
1991. I simply raise that as advice I have received and to 
assist those participating in this discussion. 

__ Ms S. Murdock: I almost wish I could get a recall. 
The primary purpose but not the only purpose of the em- 
dloyment wage protection program, is to assist those peo- 
dle who are out of work in situations where employers 
rave had to shut down, as has been stated time and again. 

__ Encompassed in the Employment Standards Act is the 
‘ight of the employee, employed or unemployed, to have 
access to that act. This is a situation where yes, you could 
oe employed and have a complaint against it for non-pay- 
nent of a wage portion. If the employer is solvent, in 
zeneral the employer is going to pay, but if the employer 
Joes not pay, yes, then that is correct. What has been said 
zarlier is that the employee then would be paid by the fund 
and the director would go after the employer for repay- 
ment and reimbursement into the fund. 

_ Thave been advised that in the past 10 years there have 
only been two lie detector cases; since the previous Sunday 
shopping legislation was in there, there have been 10 cases 
yrought before the ESB. I do not know about pregnancy 





cases, but I imagine they would be more frequent. Just 
because it does not happen often does not mean it should 
not count for anything. If the impression is that the wage 
protection program is only and exclusively for unem- 
ployed workers, then it is a perception that is erroneous. I 
mean, just the name of it alone, employee wage protection 
program, says it. 

Mrs Witmer: I would just like to quote from the 
minister’s remarks when he spoke to us on July 29. He 
indicated, “It is one of the most important steps this gov- 
emment has taken to ease the damaging effects of the 
recession...and to help workers through these difficult 
times.” Certainly the impression created by the minister 
and the government is that this was a fund that was going 
to be accessed by those workers who were owed wages. 
He goes on to indicate he has already received 15,000 
potential claims. 

You have just indicated that not many people have ap- 
plied for compensation because of lie detectors and what 
have you. Once people become aware they can do this, I 
can assure you there will be many individuals applying for 
some sort of compensation. I think the wage protection 
fund is going to cost the taxpayers of this province far 
more more money than originally intended and it is going 
far beyond the scope most individuals are aware of. I sus- 
pect that most of those who made presentations to this 
committee were not aware that this was going to be in- 
cluded. I do not believe that most people understood you 
could be employed and still access this fund. 


Mr McLean: I have some other concerns I wanted to 
raise, and one is the dispute entitlement of a worker with 
regard to the money being put into a fund before a hearing 
is held. Is it a fact that the money is put up before the 
hearing is held? 

Ms S. Murdock: By an employer? 

Mr McLean: Yes. 

Ms S. Murdock: Yes. It is in trust. 

Mr McLean: I have one other. We refer here only to 
directors, the board of directors; it is not officers any more. 
Directors are usually paid a wage or stipend by the board 
that they are directing. 

Ms S. Murdock: None of the boards I sat on, but yes. 


Mr McLean: What happens if the company says now 
it has a board of officers and not directors? Where would 
they qualify in this bill? I have a “board of directors” now 
and I am going to change that board to a “board of officers.” 

Ms S. Murdock: Under the Ontario Business Corpo- 
rations Act, you would have to follow the provisions under 
that legislation. If the requirements of that particular piece 
of legislation require you to have a certain list of names, be 
you to title them officers or directors, it would come 
under—this act is tied so closely with OBCA that I do not 
think you would be able to get away with it. 

Mr McLean: This bill is directed towards companies 
and corporations. 

Ms S. Murdock: Incorporated, yes. 

Mr McLean: Now we find out these other provisions in 
this act, which deal with what Ms Witmer has just indicated. 
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Ms S. Murdock: That particular aspect has not been 
changed. It is just that— 

Mr McLean: Were you aware that this bill covered 
those other people who are still employed? 

Ms S. Murdock: Yes. I never understood anything 
any differently. I guess that is why earlier in the discussion 
I was not understanding what the problem was, because 
any employee has access to this fund. 


Mr McLean: Is there anywhere in the Hansard re- 
ports of previous meetings and hearings that have been 
held where you have indicated the broad scope of what 
this bill covers? 


Ms S. Murdock: No. I do not remember this ever 
being raised by anyone. I mean, I personally do not re- 
member. 


Mr McLean: I guess you were hoping that it did not 
get raised, I guess that was the whole thing. 


Ms S. Murdock: No, do not impute any motives here 
because that is not the case at all. I did not see it in truth as 
a contentious area. 


1150 


The Chair: Does Mr Offer have yet another observa- 
tion to make? 


Mr Offer: I think the concern is that we read the bill 
in a different way. We are all now reading the bill in the 
same way and there is a concern as to that reading. The 
concern we are expressing is that on one hand there is the 
message that this fund is for people who are out some 
wages as a result of their company closing up. They are 
not working for that company any more. They are the 
victims of the recession. 

The bill, however, does not read that way. It reads that 
they can still work for the company. They may be out two, 
three or four days’ pay, but they can access the fund as 
well as the employee who is a victim of the recession. I 
think everybody agrees that that is how the bill reads, and 
there is a concern as to whether that is in fact the way the 
bill should read. 

We have stood down the opening sections of the bill, 
which talk to a contravention of the Retail Business Holi- 
days Act, where an order can be made in an amount not 
exceeding $4,000—that, I think, is going to be raised po- 
tentially to $5,000—in lieu of reinstatement for loss of 
earnings or other employment benefits. 

The concern that arises is that an employee who may 
be wrongfully dismissed as a result of the Retail Business 
Holidays Act and is out of a job will be able to access this 
fund for wages which resulted from a contravention of 
other provisions of the act. 

I do not believe the minister or the Premier has ever 
said that this fund is to be used in this way. I believe they 
have always, if not stated, certainly intimated that this is a 
bill that is required as a result of the many thousands of 
jobs being lost as a result of the recession. 

The message being given by the government and the 
words of the legislation do not jibe. They are not the same. 
I think you have to accept that. They are just not the same, 


21 AUGUST 1991) 





unless someone from the government side can show meq 
single sentence that has ever been stated by any member of 
the government, from the Premier on down, that this bill 
can be used for any contravention of the Employmig 
Standards Act. 

Ms S. Murdock: We will certainly look over tunel 
hour. Let me tell you, if I find one word, let alone sen-' 
tence, stating that, I will be happy to show it to you. I just 
want to state that if the impression is—and IJ am hearing 
that from the members opposite—that this is a bill for the 
purposes of the recession, it is legislation that is going to 
be in place regardless of whether there is a recession or not 
and it is employee-directed. 

Yes, it is true that I do not think we made—I do not 
recall anyway—any distinct statement saying that it was 
for everyone. My understanding has never been that it is 
strictly for people in a bankrupt or insolvent position. It is 
for workers who, for whatever reason, do not have a job or 
have not been paid for work done. If you are still em- 
ployed and there is a section of your period of time that, 
you have not been paid for work done, then you are still 
eligible under this plan. I am not going to say any more. 
The Chair should be happy to hear that. 

The Chair: I suspect that Mr McLean wants to make a 
very brief response to Ms Murdock’s most recent comments, . 

Mr McLean: I have a very brief clarification that ] 
would like. If I worked in a Mike’s milk store on a Sunday, 
and I thought I was getting double time and I got paid for 
normal time, could I then go to this fund? 

Ms S. Murdock: No, you do not— 

Mr McLean: I can appeal. | 

Ms S. Murdock: Yes. Right. You do not go to the 
fund. It is not an automatic payout system. You have to go. 
through an employment standards officer, who determin 
whether you are owed any money. 

Mr McLean: That is right. | 

Ms S. Murdock: It may be determined that you are’ 
not owed a penny and then you do not have any left. Then 
you can appeal under section 49. 

The Chair: Ms Murdock might go on to say that it 
then the employer is no longer solvent— 

Ms S. Murdock: Yes, if the employer is no longer 
solvent then it comes out of the fund. If the employer Is, 
solvent, you get it from the employer. In most instances: 
the employer is going to pay. If the employer does not pay, 
yes, your concern then clicks in. 

Mr McLean: Who is paying for the time of that per-. 
son to do the inspection and look into that condition? 

Ms S. Murdock: It is already being done now. That is. 
what the employment standards officers are doing. 

The Chair: All of that having been said and there 
having been a full and complete debate of section 11 of the 
bill, along with virtually every other section of the bill) 
shall all of section 11 of Bill 70 carry? 

Section 11 agreed to. 

Varticle 11 est adopté. 
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__ Ms S. Murdock: Since I see it is coming near to The Chair: Is section 12 of the bill self-explanatory? 
ilunch, rather than introduce a new section I would just Are there any questions on section 12? Shall section 12 of 
mote that we have handed out the three motions that _ the bill carry? 

‘cover the parts that were stood down the other day, sub- Section 12 agreed to. 

section 40e(2) and the construction section, 42qb, and Larticle 12 est adopté. 

a. ent oO SLEEPS ist pea The Chair: I propose that having dealt with section 
bring to the attention of the members opposite that they 12 wotetesetion linchua oe 

do have them and I hope the lunch-hour will be used ons 
wisely. The committee recessed at 1159. 
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AFTERNOON SITTING 


The committee resumed at 1404. 


The Chair: Mr Waters moves that the amendments 
contained in the copy of Bill 70 as reprinted by the minis- 
try be deemed to have been read and moved by Sharon 
Murdock. 

Mr McLean: Mr Chairman, I think the amendments 
should be read into Hansard so that we know what they 
are. Are these the three amendments? 


The Chair: There had been an agreement by the 
members of the committee during its first week of hear- 
ings that the bill as reprinted—not the amendments that are 
being presented today but the bill as reprinted in the 
Queen’s Printer for Ontario copy that you have before 
you—was agreed upon in that traditional format. You are 
quite right, Mr McLean; it would be entirely inappropriate 
for that motion to apply to the motions that the govern- 
ment proposes to make today. You are 100% right in that 
regard. 


Motion agreed to. 


The Chair: I will also advise people that they have 
received, I am told, copies of motions that the government 
intends to move this afternoon. Among those is what 
would appear to be a duplicate but in fact is a second 
version of the same which corrects a typographical error as 
to identifying clauses which the government will be mov- 
ing amendments to. 


Section/article 13: 


Ms S. Murdock: Subsection 54(1) deals with a certif- 
icate. It is a provision that ensures consistent enforcement 
of orders to pay unpaid wages, and the issuance of the 
certificate makes an order to pay enforceable by a court. 
With regard to subsection 54(2), this amendment adds di- 
rectors to the parties who must be notified when a certifi- 
cate is issued ordering payment. That is all for section 54. 


Section 13 agreed to. 
Larticle 13 est adopté. 


Section 14 agreed to. 
Larticle 14 est adopté. 


Section/article 15: 


Ms S. Murdock: I have a government motion on sub- 
section 65(1). 


The Chair: Perhaps prior to the motion you could 
briefly identify what the government contends the purport 
of section 15 is. 


Ms S. Murdock: It is a regulation-making authority. 
Regulations may be made about the definition of wages, 
criteria for seeking repayment of overpayments, payment 
of interest, consolidation of hearings and apportionment of 
compensation. The amendment corrects cross-references 
to the definition of wages and provides authority to revise 
the employee wage protection program ceiling by regula- 
tion. Do you want me to go through the clauses? 


The Chair: As you deem appropriate. 


Ms S. Murdock: Clause 65(1)(rb) permits the addi- 
tion of other forms of compensation to the definition of 
wages. | 

Clause 65(1)(rc) provides the creation of criteria to be 
used by the administrator when he or she decides whether 
to seek repayment of compensation to which a worker is 
not entitled. Criteria in the proposed regulation might in- 
clude financial hardship, use of fraud or collusion to obtain. 
payment, administrative error and other factors. 

Clause 65(1)(rd) provides for a regulation specifying, 
circumstances under which interest will be collected and. 
paid and the rate at which payments will be made. This. 
provision ensures that a policy about interest payments, 
may be developed after the bill is proclaimed. 

Clause 65(1)(re) facilitates the consolidation of hear-| 
ings under the act. Where more than one order to pay, 
unpaid wages is filed against directors and the employer, it 
may be preferable to consolidate the hearings. This amend- 
ment allows the director of the employment standards’ 
branch to consolidate proceedings on the basis of criteria’ 
to be set out in regulations. Consolidation of hearings may. 
also be relevant where directors have filed individual ap- 
peal applications and when both an employee and an em- | 
ployer appeal have been filed. | 

Clause 65(1)(rf) contemplates a regulation to apportion. 
compensation between wages, vacation pay, termination 
pay and severance. This means that where a worker re- 
ceives a payment from the program, he or she will receive. 
a statement breaking the payment down into those catego- 
ries. The federal unemployment insurance program will’ 
use the amounts designated as severance and termination 
pay to extend a worker’s waiting period before entitle- 
ment. This regulation may also be significant for integrat-| 
ing EWPP and any federal wage protection program that. 
might be resultant. 

Clause 65(1)(rg) permits regulation to specify the max- 
imum EWPP compensation. 


1410 


The Chair: Ms S. Murdock moves that subsection . 
65(1) of the act, as amended by section 15 of the bill, as 
reprinted, be amended by adding the following clauses: 


“(th) prescribing persons or classes of persons for pur-— 


poses of section 40qb; 


“(ri) governing the conditions that must be met before 
there is a deemed assignment of compensation under sec- | 
tion 40qb and the restrictions that may be placed on such’ 


assignments.” 


Mr Offer: On a point of order, Mr Chairman: I ask | 
whether that motion is in order, because we have stood 


down the actual section. I do not know if we can move a 
regulation to a section that we have not yet passed. We. 
have had enough surprises this morning. 

The Chair: That is a point well made. What is the 
response of Ms Murdock to that well-made point? 


Ms S. Murdock: It is a very well made point. We 


should probably go to section 40gb in order before we | 


{ 
Vo 
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enact, but I leave it to the discretion of the Chair since I am 
new at this. I cannot do that? 


The Chair: The Chair has modest— 
Ms S. Murdock: Authority? 


The Chair: —discretion and has occasionally been 
accused of being indiscreet. As a matter of fact, much has 
been made of some of my indiscretions. The suggestion is 
that we stand down section 15 of the bill. 


Ms S. Murdock: Yes, I suggest that we do. 
The Chair: Consent? 


Mr Offer: Are we talking about the amendment that 
you have read or the section? 


_MsS. Murdock: Oh, I see. We could go that way too. 


_ Mr Offer: Because it would just seem to me, just as 
some friendly advice, that we could deal with section 15. 
When that is finished, then go back to section 40qb and 
then go back to your amendment. 


The Chair: I appreciate the advice, but it would seem 
that would deal with section 15 of the bill in a piecemeal 
fashion. If you are going to deal with section 40qb, deal 
with section 40gb and then come back to section 15 and 
everything it might entail, not just for the government but 
for other persons on the committee who have things, I am 
sure, to say about section 15 and perhaps motions to make. 
So are you suggesting that it be stood down? I understood 
the consent to be unanimous. Consideration of section 15 
of the bill is stood down. 

_ Do you wish, in view of having stood down two earlier 
parts of the bill, to revert to those now or do you wish to 
carry on with the balance of the bill? 


_ Ms S. Murdock: Where are we in terms of the bal- 
ance of the bill? Sorry, section 16. 
' Mr Offer: Your call. 
Ms S. Murdock: I think we should go to section 40 of 
the act and then go back to section 65 and finish it that 
way. 

Section/article 5: 
__ The Chair: There are two parts of section 5 of the 
bill, section 40e and section 40qb. We are on page 3 of the 
teprinted bill, what is stated as being section 40e of the act 
if the bill passes. 
Ms S. Murdock: Thank you, Mr Chair. Never having 
done this before, I need some direction here. When there 
are, as in this case, three subsections of a section and we 
are going to be asking for a motion to amend one of the 
subsections, what is the procedure? How does one do that? 
___The Chair: I suppose there would be 1,001 ways to do 
it. By way of Suggestion only, why do you not move the 
motion amending section 40e, specifically subsection 
40e(2), and then deal with all of section 40e and its three 
subsections? Far be it from me to tell you how to do it. 
__ MsS. Murdock: I asked for directions, so I thank you 
for that. That sounds like the way you go about it. 


_ The Chair: You have another— 
Ms S. Murdock: Government motion. 


) 


The Chair: Fine, that is the government’s motion, be- 
cause there are other people who wish to make motions 
with respect to section 40e. Let’s go ahead, government 
motion first. 

a Ms S. Murdock: This is going to get confusing, I can 
tell. 

The Chair: Ms S. Murdock moves that subsection 
40e(2) of the act, as set out in section 5 of the bill, as 
reprinted, be amended by striking out “less the amount 
already paid” in the fifth line. 

Your argument on the motion? 


Ms S. Murdock: It is a technical matter of adminis- 
tration. It was felt that the way it was worded, the interpre- 
tation could be—I guess it is easier to use numbers 
here—that since the cap is $5,000, if an employee was 
paid $500 by the employer but was still owed money, the 
$500 would be deducted from the $5,000 cap instead. Sup- 
pose the order was for $6,500 and the employee had al- 
ready received $500 from the employer and the employer 
then could not pay any more. The way this reads, with 
those words there, it would be that he would receive 
$5,000, less money paid, which would be $4,500, instead 
of $500 off the order to pay. 

Mr Offer: We are discussing section 40e right now? 


The Chair: Yes, sir. We are discussing Ms Murdock’s 
motion. 

Ms S. Murdock: Subsection (2). 

Mr Offer: May I ask what happened with subsection 
40e(1)? 

The Chair: We will discuss and deal with subsection 
40e(1). It is a government amendment and Ms Murdock 
made her motion amending subsection (2) of section 40e. 

Mr Offer: Okay. We have not done anything with 
subsection 40e(1) though, right? 

The Chair: No, and you will be invited to at the right 
time and so will Mrs Witmer. All in favour of Ms 
Murdock’s motion, please indicate. Opposed? 

Motion agreed to. 

The Chair: There are notices of motion from Mr 


‘ Offer and from Mrs Witmer. Subject to what the commit- 


tee might direct, I suggest that Mr Offer’s motion is more 
appropriately dealt with next. 

Mr Offer: Thank you, Mr Chair. I believe it has just 
recently been circulated. 


The Chair: Mr Offer moves that clause 40e(1)(a) of 
the act, as set out in section 5 of the bill, as reprinted, be 
amended by striking out “by a court” in the third line. 

1420 

Mr Offer: If I might explain, yesterday I circulated an 
amendment which spoke to this matter. I am just trying to 
find it again; I can hear it coming. The amendment which I 
circulated yesterday stated “by striking out ‘receiver ap- 
pointed by a court with respect to the employer’ in the 
fourth and fifth lines and substituting “employer’s re- 
ceiver.’” After some discussion, it was felt that the new 
amendment, which has now been circulated, is more appro- 
priate. Let me tell you why I am moving this amendment. 
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The bill as it now reads speaks to the issue of a re- 
ceiver appointed by a court. This, of necessity, will ex- 
clude all other receivers. There are in existence other 
receivers. There are receivers appointed by statute, there 
are receivers appointed by a court and there are receivers 
appointed by contract, certainly through, for instance, a 
loan arrangement which will talk to the issue that in the 
event a receiver is needed, they appoint a receiver. The bill 
as it now stands will exclude receivers under statute and 
will exclude receivers under agreement found within a 
loan document. I believe the particular bill is not meant to 
exclude those people as such. I think this motion will make 
certain that those receivers who are appointed either by 
statute or by loan agreement will also be included. This 
motion makes that possible. 


Ms S. Murdock: I am still digesting this. Where there 
is a privately appointed receiver, right now, as I stated I 
believe yesterday, the way it stands under the Employment 
Standards Acct is that it is considered then that there is still 
an existing employer, and an order can be issued against 
that employer. When it is a court-appointed receiver, the 
order cannot be issued. In terms of the administrative func- 
tion, and for collection actually, it is easier for us without 
what Mr Offer is suggesting in the Liberal motion. I would 
appreciate if I could have five minutes with my staff for 
clarification for my purposes. 


Mr Ramsay: Why do we not just have them clarify it 
directly? You can refer to them. 


Ms S. Murdock: Okay. Then I do not have to take a 
five-minute recess. Thanks. I do not know all of the ramifi- 
cations of how the process works. 


Ms Muir: Given the fact that it is possible, where 
there is a privately appointed receiver, someone who is 
appointed as a result of a security arrangement or if one of 
the creditors gets nervous about the ability of the employer 
to repay the loan and sends in a receiver, there is still an 
entity called the employer against whom we could issue an 
order to pay. That is a different type of problem from the 
problem we have with a court-appointed receiver or the 
trustee in bankruptcy, where we do not have the jurisdic- 
tion to issue an order to pay against the court-appointed 
receiver or the trustee in bankruptcy. That is why we ad- 
dressed them as a special case here and why we consider it 
to be superfluous to specifically deal with the privately 
appointed receiver as a different category. 

Ms S. Murdock: I think I would still like the five 
minutes. 

The Chair: For a number of reasons, I think five min- 
utes would be in order. 

The committee recessed at 1425. 

1433 

The Chair: Ms Murdock, you wanted to address Mr 
Offer’s motion. 

Ms S. Murdock: As Mr Klopp says, to clarify the 
mud. It is no different from what I said yesterday in rela- 
tion to the motion for amendment, but for clarification 


purposes I think our legal counsel from the ministry can 
explain it more clearly than I can. 


4 
Ms Hopkins: In subsection 40e(1), court- “appointed 
receivers and trustees in bankruptcy are addressed in 
clause (a). The situation of the other kinds of receivers, 
privately appointed and appointed by statute, are addressed: 
in clause (b), although they are not visible in clause (b),, 
The privately appointed receivers stand in the shoes of the’ 
employer and so they are, for all purposes, the same as the: 
employer in clause (b). 
The reason we need to break trustees in bankruptcy out: 
separately has to do with the matter of constitutional law, 
When we are into the bankruptcy area, then the province. 
loses jurisdiction in some respects, so we have to treat 
trustees in bankruptcy separately. | 
The reason we treat court-appointed trustees separately’ 
is that for the employment standards officer to make an 
order against a court-appointed trustee might be under- 
stood to be a contempt of court, so they too are Separately) 
set out so that the wage protection program can accommo- 
date those special needs. 
The situation in which one might make an orden 
against an employer under clause (1)(a) and one cannot is: 
addressed in subsection (3) of this section. That is a techni-| 
cal subsection that will allow the rest of the wage protec-. 
tion program to function in those special circumstances. 
That is the reason those two kinds of receivers are ad-. 
dressed separately and the privately appointed receivers’ 
are not. 
The Chair: Mr Offer, did you want to add anything? 
Mr Offer: No, the points I made earlier have already. 


been made. I can see where this motion is going, and I am 
not surprised, but thank you very much for the explanation. 


4 


The Chair: All those in favour of Mr Offer’s motion, 


please indicate. All those opposed? 
Motion negatived. 


The Chair: Mr McLean moves that section 40e of the: | 
act, aS set out in section 5 of the bill, as reprinted, be) 


amended by adding the following subsection: 

“(1a) Despite subsection (1), an employee is eligible. 
for compensation from the program only where his or her 
employer is bankrupt, is insolvent for an extended period: 
or chronically fails to pay the employee’s wages.” 


Mrs Witmer: I think after listening to the many con 


cems that were expressed by the small business commu-. 
nity during the hearings, this is certainly in response to the’ 
concems expressed by it. They were concerned that there’ 


was going to be recourse to the fund when a small busi- ' 
ness failed to meet its payroll due to a very temporary cash’ 


¥ 


flow problem. Obviously, an order to pay from the em- 


ployment standards branch could prematurely bring in’ 
other creditors and then the fund could quite inadvertently ' 
force small companies into bankruptcy, so this amendment 
would hope to eliminate that from happening. 

Ms S. Murdock: We have a problem with this in that 
the definitions that would be required for “extended Pag 
riod” and “chronically fails to pay” put us in a situation’ 
where some determination is going to have to be made as: 
to what that means, and in actual fact I think it is adminis- 
tratively very difficult to apply. On that basis, we would 
not be able to support this motion. 


| 
Gy 
| 
i 
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| Mr Offer: I was not going to make any comments, 
out after listening to the response by Ms Murdock, I do not 
think those terms and definitions are going to be any less 
lifficult than those provisions now in the bill that talk 
about “prescribing other payments that are wages,” “estab- 
lishing criteria for seeking repayment,” “providing for the 
‘manner of apportioning compensation.” Those are some of 
he terms which you are going to.be moving as soon as we 
finish this. 

\440 

‘here? 

| Mr Offer: That is right. Some of the terminology 
vhich is now in the legislation has caused the government 
10 difficulty, and so if the government is going to be 
igainst this motion, I would hope that the reason for it 
vould not be the wording of the motion but for some other 
eason which I have not yet heard. 

_ I say this because 40e(1) contains clause (d), and that 
alks about some things that we spoke to this morning. It 
poke about the expansion of this legislation, that it no 
onger just cover wages which are owed to employees who 
ire out of work because their company has gone bankrupt 
ind they do not have a job, they are victims of the reces- 
sion. It talks about a variety of other matters, where they 
ire, for instance, under the Employment Standards Act 
locked pay. Now this legislation will permit those employ- 
es, while still in the employ of another, to potentially have 
‘ecess to the fund. I think that is an expansion of the 
egislation which was not made terribly clear. I asked the 
varliamentary assistant if she might be able to find me one 
‘entence uttered by any member of the government, from 
he Premier on down, that this legislation is to cover those 
natters. I would be more than pleased to receive that. 


} 


| Mr Klopp: For argument’s sake, and even Mr Offer 
jas said it, maybe it was not made very clear but it always 
vas in the act that this thing covered wage protection for 
seople not getting paid. For the record, it was right in the 
vill; it has been there since April 11. The fact of the matter 
5 that with this here, the person is insolvent or whatever, 
he wage protection fund can be looked at and be kicked 
n. 
| The point that I think might concern us a little bit is 
hat maybe other people will get nervous if they are not 
vaying their wages. But my sense is that most business 
yeople’s creditors are also aware of that long before wages 
jave not been paid or whatever. My sense is that with 
‘ompanies that are in trouble, the other creditors would be 
servous and would be jumping in regardless of this, and 
he fact of the matter is the wage protection plan protects 
yeople who are not getting paid. That system starts to kick 
and start to look at it. Therefore, I cannot support this 
notion. 
The Chair: Ms Murdock, did you want to add any- 
ning? 
Ms S. Murdock: Just in relation to the specific lan- 
uage concern that we have. That is very true in the regu- 
tion-making powers under section 65, which we have yet 
) pass, but in this particular section, where clause (a) 





Ms S. Murdock: Are you referring to section 65 _ 


specifically deals with court-appointed receivers or trust- 
ees in bankruptcy, I think it is imperative that the language 
be much clearer than what this motion has before us, and 
that, I think, differentiates it from the situation Mr Offer 
has stated. 

In regard to the other comment, I did not, unfortu- 
nately, bring my public hearing materials with me, but I 
understand that the particular issue that was raised this 
morning and that is being raised again here was referred to 
by the Canadian Bar Association during the public hear- 
ings. While it is true, and I guess we just accepted the view 
that all employees in Ontario would have access to this 
fund—and that is what was said in the press releases and 
we double checked that, so that was said—I do not know, 
and part of my problem this morning was that I did not 
understand what was not being understood. Perhaps we 
should have pointed that out, but it was pointed out in the 
public hearings, so it should not have come as a complete 
and total surprise today. 


Mrs Witmer: I would reiterate once again that our 
caucus is very concerned about the extent of coverage 
within the wage protection program and the amount of 
money that it is going to cost the taxpayer. Not only is this 
wage protection fund going to be protecting those people 
who have lost their jobs and not received compensation 
from their employers, we now understand as of this morn- 
ing, that those people who are employed, and because of 
Sunday violations or pregnancy leave or lie detector tests, 
although they are employed, can also receive money from 
the fund. 

I am very concerned about what the government is 
intending to do. I know that the small business people are 
very concerned. This amendment is simply to help those 
people to stay in business, and I would hope that before we 
finish our discussion today or tomorrow, the government 
would support some of these amendments that are being 
put forward. We have listened to small business and yet we 
are not responding to any of the concerns it has expressed, 
and I am very concerned about that. 


The Chair: Thank you. All those in favour of Mr 
McLean’s motion, please indicate. Opposed? 


Motion negatived. 


The Chair: During the course of debating the three 
motions that have been made with respect to section 40e, 
there has been considerable debate about the overall con- 
tent of section 40e. Those people wishing to engage in 
further debate about subsections (1), (2) and (3), as 
amended? Mr Offer. 


Mr Offer: Just before we leave section 40e—and I 
can count the number of members in this room—lI just 
hope we recognize that you are expanding the principle of 
this legislation. 

We spoke in favour of the principle of the legislation. 
We spoke about how important it was to protect the wages, 
the vacation pay, the termination pay, the things that are 
earned by employees that cannot be collected because that 
employee is the victim of a recession. That person is no 
longer working at the place where he worked. This section 
now not only includes that but also includes potentially an 
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employee who is still working for the same person and 
will continue to work for the same person, allowing that 
person to access the fund, which is made up of taxpayers’ 
dollars. . 

I know the section is going to pass—I mean, six gov- 
ernment members—but just before you do it, think about 
whether this is in keeping with the Premier’s initial state- 
ment which he made in October and whether is in keeping 


with the statement by the Minister of Labour when he first » 


announced the bill and introduced the bill, and also when 
he announced amendments to the bill and, finally, whether 
it is in keeping with the statement made by the Minister of 
Labour to this committee at the introduction of this partic- 
ular bill. He spoke about the recession, he spoke about job 
loss; this 40e is not job loss. 


Mrs Witmer: I would just like to stress again that it 
now appears that Bill 70, this wage protection fund, pro- 
tects any individual whether employed or unemployed as a 
result of a violation of the Employment Standards Act, and 
I am very concerned about what I feel is an expansion of 
what was intended and the eventual cost to the taxpayer of 
this province. I wonder if all of these additions were calcu- 
lated. We keep hearing that there are so many claims from 
unemployed workers, but we now understand that those 
people who are employed can also apply to the fund if the 
employer does not come forward with the money. I just 
wonder how much extra money this is going to cost the 
taxpayer eventually. For example, is drug testing going to 
be included under here too? I do not know. It appears that 
the minister and the government have the power to do 
anything by regulation. They can make whatever changes 
they want. 


1450 


Mr Wood: I would just like to go back to a point I 
made earlier this morning. Bill 70 reads very clearly, “An 
Act to amend the Employment Standards Act to provide 
for an Employee Wage Protection Program and to make 
certain other amendments.” The point I raised this morning 
was the fact that in companies that are solvent, the em- 
ployer is going to be expected to pay the employees 
through the labour standards act. If money does come out 
of the wage protection fund, it is going to be reimbursed 
by the employers as the officers go out and do their jobs, 
their investigations. I cannot see where there is any extra 
cost, because the officers are out there now doing their job 
anyway. It is just a matter of certain minor amendments 
that were made at the same time the legislation was 
brought in. 


The Chair: Shall all of section 40e, as amended, 


carry? Those in favour indicate, please. Opposed? Section — 


40e, as amended, carries. 

Ms Murdock, has a motion with respect to section 
40qb. 

Ms Murdock moves that section 40qb of the act, as set 
out in section 5 of the bill, as reprinted, be struck out and 
the following substituted: 

“(1) Except as provided in the Support and Custody 
Orders Enforcement Act, 1985 and in this section, no 


amount payable as compensation under this part is capable 
of being assigned. a 

“(2) The program administrator may deem that an ase 
signment is made if the prescribed conditions are met anc 
the prescribed restrictions are not breached. 

“(3) The number of deemed assignments respecting ar 
employee that a person may present in any period may be 
restricted. | 

“(4) Deemed assignments of compensation are limitec 
to additional payments as described in clause 40b(2)(d). 

“(S) Deemed assignments may only be made to a pre- 
scribed person or to a person who is a member of a Pie 
scribed class of persons.’ 


Ms S. Murdock: This is a section that specifically 
deals with the construction industry. As was explained ir 
the public hearings pretty clearly—and both groups that, 
were here explained very well—their wages, or what is 
classed as wages, are so different that they have to be 
handled somewhat differently than the separation of 
wages, vacation, termination and severance. In consulta- 
tion with that particular industry and how the liens trustee 
is dealt with, in order to access, with the movement an¢ 
the transience of most of the construction workers in On- 
tario, we had to allow a method whereby the trustee would 
be able to act on behalf of the employee without giving 
third-party access to the fund. These subsections will allow 
that. 

The other thing is—and this is handled by subsection 
40qb(3)—that where a construction worker may end up 
with five or six employers in any given year doing a par- 
ticular job, we had to think about the aspect of how many 
times an employee can dip into the fund. There has to be’ 
some method whereby a restriction or prescribed criterie 
are going to be provided, and this gives us the right to “ 
that. 

Motion agreed to. | 


The Chair: The motion having passed and thal 
amendment constituting the new 40qb, shall 40qb, ag 
amended, carry? Any opposed? Section 40qb, as an 
carries. 

Section 5, as amended, agreed to. 

Larticle 5, modifié, est adopté. 

Section/article 15: 


The Chair: This takes us to section 15 of Bill 70 anc 
your motion with respect to section 15, which I presume 
you are going to move now. 


Ms S. Murdock: The motion that was read earlier, is 
that still applying? 


The Chair: Let me read it again. 

Ms S. Murdock moves that subsection 65(1) of the act. 
as amended by section 15 of the bill, as reprinted, be 
amended by adding the following clauses: 

“(rh) prescribing persons or classes of persons for pure i 
poses of section 40qb; 

“(i) governing the conditions that must be met befor 
there is a deemed assignment of compensation under sec: 


tion 40qb and the restrictions that may be placed on suct' 
assignments.” 


| 


\ 
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| Ms S. Murdock: I have already referred to clauses 

tb) to (rd). Clauses (rh) and (ri), if may take a moment 

\ere—I have so many papers. 

| The Chair: Is this self-explanatory? 


Ms S. Murdock: I think it makes sense. Clause 
15(1)(rh) just prescribes the persons or classes of persons 
hat can be regulated or stated by regulation and (ri) gov- 
ms the conditions that. must be met before there is a 
leemed assignment. 


_ Mr Offer: I do not yet know if this is in order, but I 
vant to speak to section 15 as moved by the parliamentary 
'ssistant. We have an amendment to the section, but I think 
t is probably out of order. It is best that we just vote 
gainst the section that we want struck out. 


| The Chair: You are on a point of order suggesting 
at Ms Murdock’s motion is out of order? 


, Mr Offer: No, I am ruling myself out of order. 


, The Chair: Look, somebody is going to make a mo- 
ion, as I understand it, in short order, dealing with section 
,5. I called upon Ms Murdock to move her motion amend- 
ing section 15 before the other motions were put. When I 
aid that, I suggested that in view of what these respective 
notions were, that was the more appropriate, more logical 
vay of doing it. So what do you have to say to Ms 
Aurdock’s motion? 

Mr Offer: I am going to pass. 

Motion agreed to. 
500 
_ The Chair: There is a motion. Notice of this motion 
vere presented by both the Conservative caucus and the 
iberal caucus. They are identical. The one that was pre- 
ented first was from the Progressive Conservative caucus. 
__ Mrs Witmer moves that clause 65(1)(rb) of the act, as 
et out in section 15 of the bill, as reprinted, be struck out. 


_ Mrs Witmer: Again, this goes back to the real con- 
‘em we have about the power of the government to make 
anges by regulation as opposed to through public con- 
‘ultation and public scrutiny. We want to eliminate the 
bility of the government to make those changes by regu- 
ation. We believe governments need to be fiscally respon- 
ible and accountable to the taxpayers they serve, certainly 
’m any issue as important as this wage protection fund. 

_ We are finding out on a day-by-day basis that there is 
nore included here than we had originally anticipated. 
“here needs to be consultation with all members of the 
vublic. The public needs to be fully informed. There needs 
0 be adequate notice given to the public before any 
shanges are made and any further spending takes place. 

I think we heard most of the employer groups state, 
vhen they came in to talk to us, that they certainly were 
tery opposed to the ability of government to increase the 
‘eiling of this program or to add any other additional com- 
vonents to the compensation package by regulation. 

I indicate again that we hope members of the govern- 
nent will be responsive and will understand the need to 
‘ontinue to be fiscally responsible to the taxpayers in this 
wrovince and to keep them fully informed at all times as to 


vhat is happening. 


\ 
| 
| 











Mr Wood: Just briefly, I think we have heard that the 
average being paid out now is probably around $4,200, 
because of the serious recession that has hit over the last 
year and a half, or close to two years now, with a cap of 
$5,000. I do not see any reason why, if there is another 
recession in a number of years from now—it could be 5, 
10 or 15 years from now—whoever is in government at 
that time should not be able to say, “The average lost wage 
now would be $5,500 or $6,000.” We should be able to 
bring in a regulation to adjust that for inflation or adjust it 
for the amount of increases that have taken place. As far as 
minimum wages are concerned, I believe it has been done 
by regulation by previous governments over the years 
where it was brought up from $2 to $2.25 or $2.50, then 
$2.75. It is done in Ontario and it is done in Quebec, 
basically on October 1 of every year, although we are 
making some further increases to make it a fairer system. 
All that this is looking for is to make it fairer to the ordi- 
nary working people of this province now and in years to 
come. 


Mr Ramsay: I just want to say to Mr Wood when he 
alludes to the annual setting of the minimum wage, the 
formula was established by statute through the Legislature 
that it would be a certain percentage. I believe it is CPI, 
cost of living every year from a base. The legislators at the 
time agreed to a formula. 

The point being made is that when you really authorize 
the expenditure of taxpayers’ money, it should be done 
through the Legislature and not through the executive 
branch of government. That is why both opposition parties 
feel, in principle, very strongly about that. Any type of 
expenditure increase should be authorized by the Legisla- 
ture of Ontario, as everything else is, and not by regulation. 

The other ramification is the potential increase in cost 
of the premiums for directors to insure themselves for this 
protection. Now, through this legislation, we know what 
the maximum liability is to the fund and I think that has an 
effect, so we would like to see it established by the Legis- 
lature and not by regulation. . 


Mr Offer: In speaking to Mrs Witmer’s motion, I rec- 


_ognize that it is verbatim to the motion we were going to 


bring forward. I think it has been said, first, that we have a 
role as legislators, and part of that role is to make certain 
the tax dollars are wisely spent, and second, that a particu- 
lar piece of legislation continues to address the problems it 
was first hoped it would deal with. 

Clause (rb) takes that right out of our control. You have 
absolutely no say in this. The only thing you will be able to 
do is to read press releases after the fact. If you think 
something else is the case, then I suggest you have a hard 
look at the difference between legislation and regulation. 
The general public will have no input into matters that will 
directly affect it. 

Over the last couple of days I think we have spoken 
about this whole role of legislators, of MPPs, and I see that 
we are really into the whole regulation-making power. 
This regulation allows the government to expand the 
breadth of what is to be covered, and it may be that the 
areas, if they are to be expanded, are correct. That is not 
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the point. The point is that before that takes effect, should 
we allow the general public to share its opinions with us to 
tell us what it feels, to share with us what the implication 
and the effect will be and how it may or may not make for 
a better workplace and a more competitive province? 

By allowing this to stand in regulation, you will not 
hear that. You will never be able to hear that. The only 
time you will hear anything like that will be after the fact, 
after it comes into existence. I think we have a responsibil- 
ity, where possible, to say that should not be the case, and 
by taking this out of regulation, we are meeting it. By 
allowing it to remain within regulation, we are not. I have 
nothing more. 


Mrs Witmer: I am becoming a little concerned about 
the direction this government is going. This is a govern- 
ment that came into office talking about consultation and 
the need to involve all people in decision-making. We 
were certainly all elected to represent the individuals in 
our constituencies and consult with them before we voted 
on issues. By taking away the opportunity for this to be 
discussed in the Legislature and allowing a small group of 
individuals to make the decisions and the rest of us to be 
informed after the fact, there is no opportunity to discuss 
this. There is no opportunity to look at the implications of 
any changes or increases. This is the same thing that hap- 
pened before Christmas when we discussed the creation of 


French school boards and, again, the executive was given. 


regulation powers, as opposed to bringing it forward 
through legislation. 

I guess I am very surprised, because this government 
has talked about consultation, and yet it appears the path it 
is on right now is to push things through by means of 
regulation without any public scrutiny or public consulta- 
tion and without any adequate notice. Mr Wood talked 
about fairness. Why would it not be fair to consult with all 
the taxpayers in the province before you make changes? 


The Chair: All those in favour of Mrs Witmer’s mo- 
tion, please indicate. Opposed? 


Motion negatived. 
1510 
The Chair: Shall section 15, as amended, carry? 


Mr Offer: I would like to speak on one aspect of 
section 15, not just on Mrs Witmer’s motion. 


The Chair: Sorry, I was not trying to squeeze you out. 
That is why I waited and looked around waiting for people 
to indicate if they wanted to talk; by all means. 


Mr Offer: Thank you. I think we should speak di- 
rectly to clause (rg), “Prescribing a maximum amount of 
compensation under section 40i.” 

This is allowing the government to increase the maxi- 
mum amount from $5,000 to $500,000, to $5,001, to 
$5,002; the principle is the same. Government members 
may shake their heads, but the principle is the same. It is 
allowing the maximum amount to be increased without its 
proceeding through the Legislature. It is allowing the gov- 
ernment to increase the amount without the members 
knowing what the impact will be on the insurance policies 
that will now have to be taken out by every business and 


director in this province. You will have no idea what tha) 
impact will be. You will have no idea what that cost will by 
in terms of jobs, in terms of ongoing operating expense 0; 
any particular business located in your riding, probably 
next door to your constituency office. 

The question you have to ask yourselves is, should you 
not have the right as an MPP to discuss that in the Legisla: 
ture? As an MPP, should you not have the right to say, 
“This amount which is to be changed is right or wrong for 
these reasons; I as a member have heard these particular 
concerns”? These are the people in our ridings, the people 
who employ people in our ridings. What you are doing is 
saying, “I am absolving myself of the responsibility tc 
discuss this matter.” | 

The Minister of Labour did not feel it was improper for 
him to put down $5,000 in the legislation. He expectec, 
that would be debated. People came before us and spoke. 
about that issue. That will not be permitted any longer, 
because it will be done through regulation. In other words, 
the change of $5,000, which will only be increased, if 
cannot be decreased, will be done in the absence of your 
input as an MPP and as a member of your community. If. 
you think you are serving your community by saying: “] 
have no opinion on this; I don’t have any opinion of what 
the impact will be on my community in terms of the cost. 
to small business, jobs and all those other things,” I dis-/ 
agree with you. | 

I ask you to vote against clause (rg). Take it out of 
regulation. It does not say the government cannot increase’ 
the amount. It would say the amount could only be in-: 
creased if an amendment to the bill were introduced in the 
Legislature. Surely we cannot be worried about that. 


Mr Klopp: You are making an assumption. Maybe’ 
the previous governments worked like that. I am in the! 
new government and this is my government. I have only| 
been on the government side, but I surely hope the 
minister’s staff does not act in a vacuum. I assume that if) 
anybody comes forth, he or she does not wake up some’ 
morning and say: “Today let’s look at this act. We’re going’ 
to change this to $5,003.” 

I am assuming someone is probably going to knock on’ 
the minister’s door and say, “We want this changed.” If 
that minister is worth his or her salt, or whatever’s salt, 1. 
would assume that he or she is going to do some consult- 
ing around and ask some people in the ministry: “What do! 
you think of this? What are the ramifications?” I certainly! 
hope that minister goes forth and asks his or her fellow! 
colleagues what they think. 

But short of that, we have a new government in down 
the road. They have some people who do not do those 
things you are concerned about, which, if I happened to be! 
the member—which I am now, and sometimes there are | 
things done, whether I was consulted or not. I do not hide!) 


behind and which my constituents do not allow me to hide! 
behind that, saying, “Well, the minister did it.” Whether it 
is legislation or full-blown hearings like this, if the people) 
in my riding do not like it and I happen to be on thei 
government side of things, that argument will not wash.) 
Maybe it washes in some of the city ridings, I do not); 
know, but it sure does not wash in rural Ontario. 1 
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| The way this act is allows for simplicity, maybe even 
2 save government money. I think there are enough 
hhecks and balances in this particular case to agree with 
lause (rg) and the whole bill as it stands. That is why I 
an support this at this time. 


Mr Offer: The points Mr Klopp made are exactly the 
oints you would make in voting against (rg). That is ex- 
ctly what you should be doing. You as a member should 
€ saying, “I recognize that the ministry is looking around 
t all these things,” but as you said, it does not wash in 
our riding. Why would you not say, “Because of that, I 
hould make certain it goes through legislation”? The ar- 
‘ument you posed makes the point why you especially 
hould vote against (rg). 
_ The Chair: Shall all of section 15 of the bill, as 
‘mended, carry? Those in favour, please indicate. Those 
pposed? 
_ Section 15, as amended, agreed to. 

Larticle 15, modifié, est adopté. 
_ Section/article 16: 

Ms S. Murdock: This is the retroactive eligibility sec- 
on. It provides that the provisions of these amendments 
» the Employment Standards Act go back to October 1, 
990. Subsection 16(1) provides, for wages due and owing 
n or after October 1, 1990, that application can be made 
) the employee wage protection program. It is on or after: 
rorkers affected by permanent layoffs, workers owed 
vages for any time after October 1 and workers terminated 
nor after October 1. 

' Subsection 16(2) covers that orders to pay unpaid 
vages issued for that period be limited by the previously 
xisting ceiling of $4,000, excluding severance and preg- 
ancy leave entitlements which exist in the current Em- 
loyment Standards Act. 
’ The Chair: Mrs Witmer moves that subsection 16(4) 
f the bill, as reprinted, be amended by striking out 
$5,000” in the third line and substituting “$4,000.” 
Mrs Witmer: As I indicated previously, this is consis- 
ent with what is happening at the present time. 
520 
_ Ms S. Murdock: The thinking behind this was that 
je severance aspect was a consideration in that $4,000 in 
rages, vacation and termination under the current ESA. In 
ie transition period, if the worker has a large claim for the 
rmination and no severance claim, then he or she may 
ceive the $4,000 maximum. 
_ Ido not have anything further to say. There are going 
) be instances where it is more suitable for the $5,000 
ian the $4,000, but the $4,000 is beneficial to the em- 
loyer, so I see what Mrs Witmer is saying. But there are 
oh to be circumstances where the maximum of $5,000 
instances of severance has to be considered. 
Mrs Witmer: The reason we have limited the maxi- 
ium compensation to $4,000 instead of the $5,000, as has 
a indicated, is that this amount currently parallels the 
iaximum liability an employment standards officer can 
tder an employer to pay. Also, we had put forward a motion 
tiginally indicating that we wished the wage protection 














fund to include only wages and vacation pay. This, of 
course, included holidays and overtime as well. We wanted 
to eliminate the termination and the severance pay from 
the amount covered. We looked at that figure and deter- 
mined that the $4,000 would adequately cover the out- 
standing wages and vacation pay since, in the discussions 
we had, the bulk of the money an employee will be receiv- 
ing is going to be severance and termination. Approxi- 
mately 90% of what they would be receiving would be 
severance and termination, and 10% would be wages and 
vacation pay, so we feel that figure of $4,000 is adequate. 

I would also like to remind the committee that the 
legislation being proposed here and the amount of money 
being made available to employees is certainly much 
greater than anything available in Canada at the present 
time. We are on the leading edge of providing compensa- 
tion to employees, but I think we also have to look at the 
other side of the balance sheet and the impact this legisla- 
tion and this amount of money could possibly have on the 
amount of money it is going to cost directors and small 
businesses to get liability insurance; the additional cost, 
the red tape of being involved in this program. I think we 
need to be concentrating on job creation, economic recov- 
ery and looking at ways to put government money to use 
to help employees get new jobs. 


The Chair: All those in favour of Mrs Witmer’s mo- 
tion, please indicate. All those opposed? 


Motion negatived. 
Section 16 agreed to. 
Larticle 16 est adopté. 


Mrs Witmer: I just want to be clear. What are we 
dealing with now? 


The Chair: We have dealt with section 16. Perhaps 
your motion might be in order now. 


Mrs Witmer: Section 17? 

The Chair: No, section 16a. 

Mrs Witmer: Okay, section 16a. 

The Chair: Mrs Witmer moves that the bill, as re- 


printed, be amended by adding the following section: 


“16a. This act is repealed on the earlier of, (a) the 28th 
day of February, 1993; or (b) a day to be named by procla- 
mation of the Lieutenant Governor.” 


Mrs Witmer: The intent of this motion would be to 
allow for a sunset provision in order that the Legislature 
and the people of this province could completely review 
this program at the end of the first 18 months. This would 
ensure that all the workers who have been affected by the 
recession and who have lost jobs would be compensated 
for unpaid wages and vacation pay, and if any changes 
needed to be made, they could be. Also, part (b) would 
allow the provincial government to dissolve the program, 
if that was the wish, when the federal employee wage 
claim program, Bill C-22, comes into effect. 

This amendment will indeed protect those people who 
have lost jobs to date, but it will allow for future discus- 
sions and allow the federal government to assume that 
responsibility over the long term. 
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Mr Klopp: I have to speak against the motion for a 
couple of good reasons—well, maybe three or four, but we 
will get down to a couple. Unfortunately, even in the good 
times companies still sometimes go broke. We kind of 
forget about it, but history has shown that every once in a 
while jobs are lost. This is a wage protection bill for what- 
ever reason, in the good times and the bad, and although it 
was maybe brought forth quicker because of the recession 
we are in, like so many bills—myself in agriculture. So 
many times the government, when finally the fire is so 
danged hot, come up with a new idea. But it should proba- 
bly have been done five years sooner or, heaven knows, 20 
years sooner. We have to remember that. 

Also, when you brought up the point about the federal 
government, it has been talking about a wage protection 
fund for 25 years. I understand they have come forth seven 
times reading something, probably just before elections, 
and then it has got lost in the shuffle. I think that proves 
even federal governments at one time were thinking: “We 
need some kind of protection for workers. Ontario is tak- 
ing the stand. Let’s do this.” 

If other things get in place, this may become a redun- 
dant bill. Heaven knows, I can only hope that happens, but 
to put a sunset clause in it would defeat that purpose of 
trying to protect workers down the road, so I cannot sup- 
port this motion. 


Mrs Witmer: I think it becomes obvious as discus- 
sions take place that this bill certainly was intended to deal 
with more than the victims of the recession. I believe that 
was how the government originally spoke about this bill, 
but I see now that this bill probably is going to be ex- 
panded in the future, the cost obviously to the taxpayers is 
going to increase, the cost of doing business in this prov- 
ince is going to increase as the compensation package is 
increased. If this type of legislation and protection is in- 
deed needed, I am not sure why the government is op- 
posed to reviewing the program at’a certain time. Maybe at 
a certain point there might be a need to do something else 
to help workers in the province, as opposed to having an 
employee wage protection program. I am not sure why we 
would fear a full review of the program. If it is a good 
program, if it is meeting the needs of the workers, we have 
absolutely nothing to fear. 


Mr Huget: I think Mrs Witmer is quite right, it is past 
a recessionary item. The principle of employees being able 
to collect wages owed to them is one principle that should 
not disappear in any sunset. It is more obvious during 
times of recession, but it is a principle that can readily be 
supported by, I believe, anyone and certainly is supported 
by myself and this government. So you are quite right; it is 
a principle that will not disappear. 


The Chair: Do you feel compelled to reply to that? 


Mrs Witmer: I do. I believe the government should 
have been honest and forthcoming when this bill was in- 
troduced and indicated all of the reasons this legislation 
was being proposed, and also not continually stressing the 
need that this was to help the poor victim of the recession, 
because certainly it is going to go far beyond that and I can 
see it expanding quite rapidly in the months ahead to deal 
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with other cases that occur. As I said, I have made a refer 
ence to drug tests; what is going to happen in that instance 


I really do not know. 

The Chair: I thought you would have felt compelle 
to reply to that, and now you have generated the simila, 
compulsion, I believe, on the part of Mr Huget. | 


: 
| 
| 


Mr Huget: I am a little surprised and disappointed it 
the suggestion that the government is anything less tha 
honest and forthcoming in this legislation or in the wag. 
protection fund, because quite clearly that is not the case, . 
hope it was emotion that led you to say that. 


I think, however, there is no confusion around the nee 
to protect employees’ wages. It becomes more of an iten 
and more of an issue and one that is much more prevalen 
in a recessionary time when many people are losing thei 
wages. 

The government, in introducing this legislation, did no 
suggest that the protection of employee wages was some) 
thing that expired after a recession. It is a principle that we 
very strongly believe in, that employees who are owe, 
money must receive it and employers who are owing t 
their employees must be accountable and responsible 
pay that. The fund is part of that process in the event tha 
we are not able to collect those moneys from an employer 
It is a principle that I am very proud of and I am very 
proud of the fact that it will not disappear. It is certainly 
not misleading and the government is not being dishones, 
or not forthcoming in its presentation of the principle be) 
hind this bill. It never has been and never will be, and I am 
distressed to hear a remark like that from Mrs Witmer. 


Mrs Witmer: In response, I have no problem with 
what the government is proposing; however, I do wis], 
some of the points you have made, Mr Huget—and I think 
they have been well spoken and well said—had been madi’ 
previous to today by the government, and there had no 
been the continual stress on the poor victim of the reces’ 
sion, because certainly it is the impression of the public 
that Bill 70 is intended to deal with those people who are 
victims. 

The Chair: All those in favour of Mrs Witmer’s mo’ 
tion, please indicate. Those opposed? 

Motion negatived. ! 
Sections 17 and 18 agreed to. 
Les articles 17 et 18 sont adoptés. 
Section/article 1: 


The Chair: Ms Murdock, that takes us to section 1 0 
the bill, please. 


Mr Offer: We still have sections 1, 2, 3 and 4 t 
complete. 


The Chair: That is my understanding. 
Mr Offer: That is all that is required? 
The Chair: Yes, sir. 


{ 
( 


Mr Offer: May I ask if I might have a two-minute 


TeCess. 
The committee recessed at 1534. 


i} 
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1536 The Chair: Ms Murdock moves to adjourn. Non-de- 
| Ms S. Murdock: I move we adjourn and commence _batable. All in favour? Opposed? Motion carries. We re- 
again tomorrow morning at 10 o’clock. turn here at 10 o’clock tomorrow morning. 

\ The committee adjourned at 1539. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


Thursday 22 August 1991 


The committee met at 1005 in committee room 1. 


EMPLOYMENT STANDARDS AMENDMENT ACT 
(EMPLOYEE WAGE PROTECTION PROGRAM), 1991 
LOI DE 1991 MODIFIANT LA LOI 
SUR LES NORMES D’EMPLOI 
(PROGRAMME DE PROTECTION 
DES SALAIRES DES EMPLOYES) 


Resuming consideration of Bill 70, An Act to amend 
he Employment Standards Act to provide for an Em- 
dloyee Wage Protection Program and to make certain 
>ther amendments. 


| 

__ Reprise de 1’étude du projet de loi 70, Loi portant mo- 
ification de la Loi sur les normes d’emploi par création 
l’un Programme de protection des salaires des employés 
*t par adoption de certaines autres modifications. 


The Chair: We shall resume our consideration of Bill 
70. Ms Murdock, we are back once again to that portion of 
he bill which was stood down by you. 


Section/article 1: 


Ms S. Murdock: The first subsection is a technical 
me. It is simply to change the existing clause numbers to 
vhat will be, I hope, new clause numbers. 


' The Chair: Discussion about all of section 1 of the bill. 


Ms S. Murdock: All of section 1? Well, subsection 
2) is adding a new subsection (4) which is the section that 
hields the administrator from the requirement of holding a 
‘pecial hearing under the Statutory Powers Procedure Act. 


The Chair: And that has obliquely been the subject 
natter of a considerable amount of discussion over this 
vast week. 


Ms S. Murdock: That is right. 
Section 1 agreed to. 
' Larticle 1 est adopté. 
 Section/article 2: 


_ Ms S. Murdock: Section 2 is section 39c and that 
emoves the $4,000 cap which currently applies to wages 
vhich may be recovered on behalf of workers by the employ- 
tent standards branch. Workers previously would have 
ad to start a civil court action to collect more than $4,000. 


Mr Offer: In section 2, the explanatory note refers to 
n order that an employer must pay an employee illegally 
ubjected to lie detector testing. There was some discussion 
round this whole principle, and I am wondering if the 
arliamentary assistant or staff might be able to explain the 
ie of process that would go around this whole question 
f lie detector testing and what an order may result from. 


_ MsS. Murdock: Do you mean now with this change, 
tdo you mean now under the existing Employment Stan- 
ards Act? 







Mr Offer: I could respond to your question by just 
saying now. I understand that section 2 would remove the 
$4,000 limit. But it is also referable to an order the subject 
matter of which might be lie detector testing, and I am 
somewhat unfamiliar with the type of order and the type of 
fact situation that might result in an order being made and 
the type of dollars that might be so awarded. 


Ms S. Murdock: Peter Jenkins would probably know. 


Mr Jenkins: In the present section 39c in the existing 
act, an officer can make an order for reinstatement, for exam- 
ple, or for loss of earnings or other employment benefits or 
for both. We have not had a lot of claims under the lie 
detector part in the last decade, I think maybe two or three 
at the most. It is a very seldom used provision in the act. 


Mr Offer: That is why I am asking the question. What 
happens? Somebody is at work, that person is requested to 
take a lie detector test, the person refuses, and then what 
happens from that? 


Mr Jenkins: They would file a claim with the branch, 
and the branch would assign it to an officer. 


Mr Offer: Can we go back one? One day, somebody 
is asked to take a lie detector test. The person refuses. 
What does the employer do to the person that results in the 
inquiry having to take place? 

Mr Jenkins: It could be a number of things. It could 
be a dismissal. It could be penalizing them in any way for 
not taking the lie detector test. It could be a number of 
sanctions that the employer could take against the em- 
ployee for refusing to take the lie detector test, and the 
officer would issue an order where he found there was a 
violation of the act in regard to the employer’s actions to 
the employee. 


Ms S. Murdock: If I might add to that too, under the 
section just before that, 39b in the ESA, it says under 
subsection 39b(1) that an employee has the right not to take 
or be asked or required to take or submit to a lie detector 
test. So if an employer does any of those, they have re- 
course under the ESA. Does that answer your question? 


Mr Offer: It is very helpful in that this is as a result of 
some employer asking some employee to take a lie detec- 
tor test for some reason. Under the Employment Standards 
Act the employee is not required to ever submit to a lie 
detector test, the employer does not comply with the pro- 
visions, the protections of the Employment Standards Act, 
which results in the employer taking some punitive action 
against the employee. That action may be docking that 
person a couple of days or it might be firing the person, I 
would imagine, and the employee can then go to the 
branch to get an order— 


Ms S. Murdock: He puts in a complaint and the em- 
ployment standards officer then investigates the complaint. 
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Mr Offer: He puts in a complaint, and that complaint 
is investigated. I would imagine in a number of cases that 
as the complaint is investigated so it may also be resolved 
by the employer—I would imagine that is just the nature 
of these types of complaints. If it is not, an order is made 
for either reinstatement if the employee has been fired, or 
for lost wages, notice provisions and things of that nature, 
if the person will not be reinstated, or if the person does 
not wish to be reinstated. Will that include that provision? 


Mr Jenkins: That is correct, yes, in certain circum- 
stances. The employer may have made the employment 
relationship so untenable for the employee that reinstate- 
ment is just not an appropriate remedy. 


Mr Offer: So then the order could in fact, in terms of 
dollars, talk about the actual wages that the person might 
have lost, vacation pay, notice. He would have had to be 
entitled to some notice. 


Mr Jenkins: That is right. 


Mr Offer: And potentially some severance if he qual- 
ifies. So it could be that type of a dollar figure. 


Mr Jenkins: That is correct, yes. 


Mr Offer: What happens in the absence of this fund 
when an order is made? How is the order converted into 
money? 

Ms Muir: If an order is made and the employer 
wishes to dispute it, under section 50 the employer is cur- 
rently required and will still be required to pay the money 
that is owed, the amount of the order, into trust. So the issue 
of whether you are going to pay money from the wage 
protection program in such circumstances does not arise 
because the money will be in trust. If the employer loses 
the appeal, that money would be available outside of the 
wage protection program to pay the person what is owed. 


Mr Offer: So if the employer wishes to dispute the 
claim, the only way the claim can be so disputed is if the 
employer pays in the money so claimed, thereby giving the 
employer the right to dispute the claim—such as what hap- 
pens in the Income Tax Act, I think. 


Mr Jenkins: That is right. The employer can dispute 
the employee’s allegations at the investigatory stage of 
course, but once the officer has issued the order the em- 
ployer, in order to appeal that order, would have to pay the 
money into trust to get a hearing before a referee. 


Mr Offer: And if the employer does not put the 
money in, then the order sits out there. 


Mr Jenkins: That is correct. 


Mr Offer: How is that order then potentially converted 
into dollars? How do we move a judgement to money? 


Mr Jenkins: There are a number of collection pro- 
ceedings the branch can avail itself of which are set out in 
the present act. One is a third-party demand; the other is 
filing a certificate in court which makes the order enforceable 
as a judgement of the court. There are a number of areas. 


Ms S. Murdock: Before there would have to be access 
to the fund, but the employee, if that were the case and the 
employer was not paying, for whatever reason, the employee 


would be paid the order and the branch would then pro: 
ceed against the employer using one of those methods. 

Mr Offer: That is in light of the amendments we are 
talking about now. 

Ms S. Murdock: No, we passed those in the previous 
amendments. | 


Mr Offer: No, I am talking about— 


Ms S. Murdock: In light of what has been going on , 
week, yes. 


Mr Offer: But otherwise, in regard to the enforcemen 
procedure, what type of success was there by the branch i 
moving orders into satisfaction? Was it the branch tha 
moved the order or was it the employee who had to mov 
to enforce the order? 

Ms S. Murdock: It would be the branch that voll 
move the order. It would not be the employee, would it? 


| 

Mr Jenkins: The branch would institute collection ef 
forts on the employee’s behalf. 
Ms S. Murdock: For your information, the employ, 
ment standards branch actually has instituted a collectioy 
process over the years that is actually very good. Not tha’ 
it is its function, but when the situation arises, it has be: 
come quite adept at collection procedures. 
Mr Offer: One question on this matter, in light of the 
new section 50, if there was this fact situation, is it stil; 
necessary for the employer to pay the money in? 
Ms S. Murdock: Yes. None of the provisions haw 
changed. You now have independent adjudicators and ref’ 
erees who were not there before, but the procedures anc 
the requirement for the employer to pay the money in truss 
before a hearing has not changed. 


Mr Offer: So if there is going to be an appeal, a refer 
ence of the order or an appeal of the order by the em 
ployer, the only way that can be heard is if the employe’ 
pays the dollars in. Can the employee get the money out} 
the fund prior to the matter being heard? 


Ms S. Murdock: No. Now we have passed othe’ 
amendments that said that if there is an undisputed section) 
that portion can be released, but for the disputed portion! 
for the purposes of which a hearing would be held, no. Ni 
moneys will be released during an employer appeal. 


Mr Offer: Also, under the bill, just to be very cleat 
because the branch does not have to exhaust all of its reme. 
dies against the employer, they do not actually have to taki, 
out these orders, do they, before going against the director? 


Ms S. Murdock: That is true technically and in prin. 
ciple it is true, but in practice they are going after th’ 
employer first. But there are going to be some situation) 
where they have gone down to the belt south of Texas 0. 
wherever it is, and you are never going to get the em. 
ployer. In those instances, it will be a discretionary cal) 
that is true, but it is not going to be an automatic thing, the), 

| 
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you run after the directors the first chance you get. 

1020 | 
Mr Offer: I know this is somewhat speaking abou! 

some of the things that were brought clearly to our atten) 

tion yesterday. What is the principle? Yesterday we spok 
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| 
about the principle. What is the underlying principle that 
says the fund should be accessed not only by a worker 
who is out wages and does not have a job but as well by a 
worker who may also be out wages but still retains the 
ob? I am just wondering about the principle that drives 
hat, to allow the worker to do that. 


Ms S. Murdock: It is all workers, regardless of 
vhether they are employed or unemployed. I do not think 
here was any differentiation made. I know there was no 
lifferentiation made. 


_ Mr Offer: Okay, that has answered my question. I 
hank you and staff for not only providing an explanation 
f this but also almost a course in Employment Standards 
\ct procedure 1 and how to access and enforce an order in 
5 minutes. I am not trying to be light about this. I think 
any of us have spoken very much in favour of the princi- 
ile of the legislation and had in our mind what the princi- 
le was. I think it may be that the direction of the 
2gislation was broadened yesterday. I recognize that it has 
Iways been in the legislation, but it became crystallized as 
te breadth and scope of the legislation. 

' Section 39c is an example of the expansion that I be- 
eve not to be the perception of many people in the gen- 
ral public as to what Bill 70 addresses. I think the general 
ublic feels Bill 70 addresses a worker who is out wages, 
acation pay, termination and severance as a result of the 
orker losing the job. There is something right and proper 
bout addressing that need. I think the general public ap- 
reciates and understands that principle. But section 39c is 
ot that principle. It is a broader type of principle, and I am 
ot certain how the general public will view that. We are 
Oing to have to make up our minds. 

_ Ms S. Murdock: I just want to respond to that one 
pint, though, because under the existing Employment 
tandards Act section 39c and the amendment we are pro- 
sing today, with the exception of the last few lines, are 
lentical. There has been no change except for the $4,000 
lowance. 

| Mr Offer: Of course, except for the fact, when I talk 
yout the bill as a whole, that now the person in that cir- 
mstance can access a fund, whereas prior to this bill he 
‘as not able to. 

' MsS. Murdock: They could not, true. 

Mr Offer: And the fact is they are still potentially 
inployed. 

! Ms S. Murdock: Yes. 

_ Section 2 agreed to. 

. Larticle 2 est adopté. 

_ Section/article 3: 

_ The Chair: Section 3 of the bill, Ms Murdock, I read 
' being very self-explanatory. Is there any discussion? I 








id “self-explanatory,” not necessarily denying that there is 
‘ing to be any discussion about it, because there has been 
whole lot of discussion about it and I expect that some 


ople might want to make comments, like Mrs Witmer. 


‘Ms S. Murdock: This is not a lie detector test. This is 
inday work. 





Mrs Witmer: This is similar to what was asked be- 
fore, but why would an employee be dismissed, and is it 
necessarily dismissal? 

Ms S. Murdock: It does not necessarily have to be a 
dismissal. Mind you, having said that, surprisingly there 
have not been all that many complaints, but that may 
change with the new legislation. We do not know yet. It 
may be a reduction of hours of work, and if the employee 
believes that because he refused to work on Sunday he was 
penalized in some way, he can put in a complaint with the 
employment standards officer. At that point, the same pro- 
cess kicks in. The employment standards officer goes and 
talks to the employer, the manager or whoever, whatever 
the situation is, talks to the employees and makes a deter- 
mination. Again, the appeal mechanism kicks in as well. 

I know there has been some discussion under the other 
bill that is going through on the reverse onus provision, 
because right now in that section if the employee says he 
has been fired because he did not work on Sunday, then it 
is left to the employer to prove that is not the case. There 
has been some discussion on that. That is the way it stands 
right now, though, and until that changes that is still the 
case. It would go through the same process that was dis- 
cussed for the lie detector provision and the same thing 
again. If the employer appealed, he would have to put the 
money into trust; if the employee was not satisfied with 
the order, the employee could appeal as well. 

Mrs Witmer: You have indicated that up until now 
there has not been much use of this. When you say there 
has not been much use, how many cases have the number 
of people who have brought concerns forward increased 
recently? 

Ms S. Murdock: I will let Peter answer. 

Mr Jenkins: Under the whole of part XI-B, which in- 
cludes not only section 39f but other sections regarding Sun- 
day work, we have had approximately 10 to 15 complaints. 


Mrs Witmer: Are those recent? 


Mr Jenkins: Since the legislation was introduced in 
1988. 


Mrs Witmer: When that legislation is finalized, is 
there an opportunity or is there a chance that the number of 
cases being heard would increase? 


Ms S. Murdock: That is a very difficult question to 
answer, because personally in 1988 I thought the number 
of cases would have been significant and was quite sur- 
prised when I became parliamentary assistant to discover 
there were so few. So who is to know? I wish I could 
answer it more substantially than that, but I cannot. I do 
not believe the ministry officials—if they want to try, that 
is fine, but I do not think they can either. 


Mrs Witmer: Again, this is an expansion of the fund 
and it can apply to an employee who is employed or also 
to an employee who has been let go from the job. 


Ms S. Murdock: The application is definitely to 
whether you are employed or unemployed. There has been 
no distinction made. An employee who has a complaint 
under the Employment Standards Act has the right, but 
“expansion”—I do not approve or agree with that word. It 
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is not an expansion; it is a fund that has been initiated now 
with this legislation. The rules have not changed; it still 
applies to all employees in the province. 

Mrs Witmer: At the present time, with this wage 
protection fund not being in place, how would employ- 
ees be reimbursed if the employer did not provide that 
compensation? 

Ms S. Murdock: Civil action. But I should point out 
too that section 39f—and I thank legal counsel for remind- 
ing me—this particular provision is only for dismissal. 
Section 39f is only if you are dismissed, although that does 
not go with whether you are employed or—in this instance 
you would be unemployed. 

Mrs Witmer: Is there anything in Bill 70 at all that 
would allow an individual to be reimbursed if there was a 
simple violation, if, as you indicated his hours were re- 
duced, that would allow him access to the fund? 


1030 

Ms S. Murdock: Just to make clear what your question 
is, if I said that my hours were reduced and an order was put 
forth and the employer—I mean, either there would have 
to be an agreement with the employer as to what the rec- 
ompense would be, whether it would be payment or more 
hours or—I do not know how you would do that. Peter, 
could you respond? 

Mr Jenkins: At present the answer would be no, but 
should the new Sunday work provision pass, there will 
basically be the right to get money from the fund where 
your employer is not complying with an order to stop pen- 
alizing you for refusing the Sunday work. If the employer, 
under the new Sunday work legislation, reduced your 
hours as a result of refusing to work on Sunday and the 
officer were to issue an order ordering the employer to 
make up for the loss of earnings and the employer would 
not comply with the order, the employee would have the 
right to get the money from the fund, but then we would 
go after the employer for the money to replenish the fund. 


Mrs Witmer: So according to the new legislation then, 
an employee would be eligible for money from the fund. 

Mr Jenkins: That is right. 

Mrs Witmer: But that has not been passed yet. 

Ms S. Murdock: The Sunday work legislation is in 
the standing committee on administration of justice going 
around the province. 


Mr Offer: I have no comments. I believe Mrs Witmer 
has brought forward the points of this particular subsec- 
tion. Many of the concerns that I have dealing with the 
breadth of the legislation are much the same as with the 
earlier section. I would have appreciated receiving from 
the government a more concise statement of principle as to 
this. I recognize that they do not have to do that, but I do 
recognize that the statement of principle as to the need for 
Bill 70 was very clear that people who are out of a job and 
out of wages, vacation pay, termination and severance 
should not and therefore you have this fund that is set up. 
That is a principle we all recognize. 

But I did not hear the statement of principle as to why 
that bill should be expanded to include these sections. That 
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will of course not be given, I know that, by the government: 
in the few moments left on this bill. However, it would 
have been helpful, I must say, to hear why this bill is to be 
expanded to this degree and, through the use of regulation, 
to a much greater degree totally out of the control of us as 
legislators. It would have been, I think, quite helpful. | 


Mrs Witmer: Getting back to the expanded principle 
of the bill and the fact that we hear now that changes are 
going to take place as a result of the new Sunday shopping: 
legislation, etc, I am just wondering what else might await 
us in the future. Yesterday, I raised some concerns about 
drug testing. What rules or regulations are there at the 
present time concerning drug testing in the workplace? 

Ms S. Murdock: None. There is nothing under the 
Employment Standards Act regarding drug testing. | 

Mrs Witmer: Are there any plans to introduce 
changes? Since this is an area that is being discussed now, 
I am wondering if eventually this is going to be includec, 
within this bill as well. | 

Ms S. Murdock: To my knowledge at this point ir 
time, and I cannot guarantee that is going to stay—I an 
not the minister—we are not discussing that. There ar 
other things that are being discussed within the ministry, 
Drug testing is not one of them, but if it were to be in’ 
cluded, it would have to be done legislatively; it could no, 
be done on a regulatory basis. It would have to come in; 
legislative form with an amendment to the legislation. 

Mrs Witmer: What else might be included in the futur: 
within the application of Bill 70 when there are violation 
of the Employment Standards Act? Does it enable peopl 
to apply to the fund? 

The Chair: The parliamentary assistant can answe: 
that if she wants, but I am not sure it is a fair questio. 
because she is not the minister, she is not the Premier’) 
office, she is not Ross McClellan. How can she predic’ 
what is going to come down the road, short of readin 
Maclean’s magazine? | 
Ms S. Murdock: Okay, but I will answer. I agree wit! 
what the Chair has said, but when the minister spoke in th’ 
House on this bill, and in the press releases that subse! 
quently were put out the same day, I mean throughout | 
all—I went through it last night just to double check whi} 
we have said, and the focus and the initiator of this legislé| 
tion is the recession. It is a recession-driven bill, absolutel| 
but it was not thought up by the previous government i) 
terms of the need for it. It just so happens it is philosoph’ 
cally very important to us that all workers have some prt’ 
tection. That is the predominant theme throughout all « 
the materials that have been put out. Hansard, when 
checked that too—same thing in all the debates the men) 
bers made. It is the whole issue of workers being protecte!| 
in this province. | 

I think it came as a surprise, as you may remembé) 
that I did not understand what was not being understoc) 
because the existing legislation so clearly included ever 
one that it never seemed to be an issue. Had I know) 
previously that there was going to be these concerns afl 
that they seemed to be so heavy concerns, I would hav 
put forth a statement but I did not expect it because of tl! 
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existing legislation. For that, I do not think there is any 
apology necessary. But other than what is in the legislation 
now, I cannot think of anything that might be coming up. 
Actually, drug testing was a good suggestion in terms of 
things employees are asked to do, but nothing is in the 
works for this. 


Mrs Witmer: I appreciate that response, Mr Chair. 
We also did some reading last night. This is the type of 
shing I was looking for but I could not find it, and I appre- 
tiate that it was understood by the government but it cer- 
ainly was not understood by us. 


_ Mr Ramsay: Mr Chairman, I would just like to serve 
1otice that before we adjourn, but after we complete our 
tlause-by-clause proceedings of Bill 70, I would like to be 
ecognized to bring up a point of new business. 

' Section 3 agreed to. 

' Larticle 3 est adopté. 


_ Section/article 4: 


_ The Chair: Section 4 of the bill is self-explanatory 
yut might none the less attract some debate. Is there any 
iscussion regarding all of section 4 of the bill? 


Mr Offer: I am wondering if I might be informed as to 
10w the settlement is to be set aside? What is the process? 


| Ms S. Murdock: If there was an agreement between 
he union and the employer for a package that was, say, 
ess than the full statutory entitlement and at that point for 
vhatever reason the event occurred and the employer then 
lid not live up to the settlement, and there was no collu- 
ion in getting to the settlement, then it would not be paid. 
“he employee would have access to the fund and would be 
ble to apply to it and the settlement agreement would not 
ome into it. If it was less, the employee would still be 
ligible for the maximum of $5000. 

040 

_ Mr Offer: My question relates to the investigation to 
etermine whether fraud or coercion has in fact taken 
mc It is on one hand evident, if not simple to determine, 
yhether an amount that is owed under a collective bargain- 
1g agreement under the Employment Standards Act is due 
nd owing and has been paid, and that I think is capable of 
{most an empirical type of analysis. However, I would like 
) know when one talks about fraud or coercion if that invites 
different type of investigation, a different type of inquiry. 
_is something that is not mathematical, it is more eviden- 
a and I am wondering if you might want to share with 
s how that type of inquiry can be carried forward. 


_ Ms S. Murdock: This section deals with severance 
ay. I should also point out that it just deals with that one 
rovision. We got into this discussion in the provisions on 
e administrator’s powers, if you recall, and the situation 
ould be that the employment standards officer would 
isue an order based on whatever the actual figures say. 
ut if that employment standards officer had some sense 
f Suspicion, in looking through the books or whatever, or 
ist did not feel comfortable with it, at that point it would 
2 brought to the attention of the administrator and the 
iministrator then would or would not proceed on the 
asis of whatever information would be there. I would 
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have to ask Peter what kinds of information the employ- 
ment standards officer would be looking at, because I have 
never done an investigation on that. 


Mr Jenkins: The employment standards officers, I 
should say, do not always limit their investigations at pres- 
ent to, as they say, an empirical type of analysis. Employ- 
ment standards officers at present have to evaluate matters 
other than just purely empirical ones, so they do have 
some experience in these types of issues. The types of 
evidence they would look at in determining whether there 
was fraud or not would be whether the employer provided 
some false financial statements during the negotiations, or 
provided some false or misleading statements as to the 
financial picture during the negotiations. Hopefully, in most 
cases, there will be some hard evidence they could evaluate. 

Mr Offer: Are all the parties given the Opportunity to 
present their case? 


Mr Jenkins: The investigation of the officer would be 
conducted in accordance with the principles of natural justice. 
Should he make an order and one of the parties is dissatisfied 
with it, there will be an appeal, in which case there will be 
a full, formal hearing. But at the investigatory stage, not- 
withstanding the absence of a full formal hearing, there is 
still a hearing of the issues in the sense that the officer gives 
both parties the opportunity to present their cases to him 
and gives them an opportunity to rebut the evidence of the 
other side. 


Mr Offer: This type of inquiry could eventually get 
into the court system, could it not? 
Mr Jenkins: Yes, on a judicial review it could. 


Section 4 agreed to. 
Larticle 4 est adopté. 


The Chair: Bill 70 is entitled An Act to amend the 
Employment Standards Act to provide for an Employee 
Wage Protection Program and to make certain other 
amendments. Shall the title carry? 

Title agreed to. 

Le titre est adopté. 


Bill, as amended, ordered to be reported. 
Le projet de loi, modifié, devra faire l’objet d’un rapport. 


Ms S. Murdock: For some reason I think trumpets 
should be blown, but in any case I just want to thank— 


Mr Ramsay: Have you got a trumpet? 


Ms S. Murdock: I do not know. I cannot play one. 

I just want to thank the committee for being so helpful, 
the Chair and all the members for the discussion and the 
debate. But I especially want to thank my ministry staff, 
especially Cherith Muir and Pauline Ryan. They have been 
in from the beginning, many night hours spent. Also legal 
counsel, although I have gone through three of them in 
terms of pregnancy leaves and everything else, and my 
staff, Alan Ernst. Everyone has been very helpful and I 
thank everyone for the co-operation. 

The Chair: Thank you. We have other matters to deal 
with briefly, but I should mention the assistance of Ms 
Manikel, the clerk of the committee, Mr Nigro, the counsel, 
and of course Hansard and Adrian Jeffrey who has so capably 
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handled the controls and made sure that all of the profun- 
dity expressed over the last several days is documented for 
your children, grandchildren and great-grandchildren to 
read with interest. 
Mr Ramsay: We have not seen the transcripts yet. 
The Chair: I also thank the committee for its pa- 
tience and tolerance of me in doing my humble best at 
keeping things rolling, and I thank you very much for 
your co-operation. 
1050 


AGRICULTURE FUNDING 

Mr Ramsay: Mr Chairman, I would like to move a 
motion before the committee. 

The Chair: Mr Ramsay moves that in consideration 
of the state of emergency and the income crunch in On- 
tario agriculture, especially in the oil and grainseed sector, 
caused in part by the 35% drop in cash-crop commodity 
prices, the Liberal members of the standing committee on 
resources development request an emergency debate and 
hearings by the said committee at the earliest opportunity 
under section 123 of the standing orders. 


Mr Ramsay: The Chair will notice also we take this 
situation in Ontario agriculture in the gravest sense, and not 
only is John Cleary, our critic, here but also Murray Elston, 
our new interim leader, has joined the committee for sub- 
sequent discussion that might pursue from this motion. 


The Chair: May I, before giving Mr Cleary the floor, 
indicate that obviously a section 123 application is as of 
right. The issue in the motion would be the matter of earli- 
est opportunity and emergency debate and hearings. I trust 
you will be addressing that and expanding on that in terms 
of what your motion would entail, in your mind at least. 


Mr Ramsay: Mr Chair, as a result of this grave situa- 
tion, in fact crisis situation, that the different commodity 
councils across the province have stated, it is excellent that 
we have one of the parliamentary assistants here in Mr 
Klopp at the Ministry of Agriculture and Food. I know he 
is obviously very concerned, coming from Huron county, 
with the situation, that we request the House leaders to 
find at the earliest possible date a time slot for us to pursue 
this debate. 

We feel it should be done as soon as possible. I know 
the parliamentary assistant and others here who have rural 
constituents are cognizant of the incredible situation, spe- 
cifically a cash shortage that is hurting and is going to, I 
think, bring to an end some of the farm operations in On- 
tario. It is an emergency and it is a crisis. We would request 
that the committee request the House leaders to slot the earli- 
est possible venue, even if it is before the return of the Legis- 
lature. We would like to see it happen as soon as possible. 


Mr Elston: I appreciate the invitation to speak. I want 
to underscore the necessity, and of course I will be working 
along with our House leader to get an agreement from the 
House leaders of the government and the third party to get 
this matter before us right away. 

It is of concern to us, because although the oil and 
other grainseed producers are noted primarily, it is also a very 
difficult time for producers of livestock in the farming 


communities, because oftentimes you will see them also) 
into producing grains. Everybody is having difficulty deal- 
ing with the lack of cash support at the moment to get: 
them through the 1991 year. 

We have had some other climactic problems. The: 
member for Huron has had his own brush with hail and) 
wind damage in McKillop township and other places. || 
have areas where there have been a lack of rain. In Essex, | 
Kent and Lambton there are areas where it is described as a 
drought situation. I know that the Minister of Agriculture and: 
Food has been invited to address a meeting of some three or’ 
four federations of agriculture tonight down in the Essex’ 
area of the province to familiarize himself with the very 
bad situation that has attached to folks in those local areas. | 

The reason I have come here today, it seems to me and: 
the members of my caucus, is that we wish to alert the 
members of the committee that although they have finished 
with Bill 70, we would like them to carry on with just a few 
more days of activity in the committee before we get back 
in September, because of the very serious nature of bridging. 
the year’s cash flow problems for our farm communities. | 

There is also another interesting piece of information, 
and I would hope the committee would be happy enough 
to vote unanimously in support of my efforts to get both) 
the third party House leader and the government House 
leader to provide us with a time for sitting. The federal: 
agricultural committee has agreed on an emergency basis. 
to listen to the farm commodity groups on August 29 in, 
Ottawa, to talk about the very same problem from a na- 
tional perspective. 

My point is that if all the members of the committee: 
voted by way of resolution as a reply to the motion by my 
colleague to have this done before we get back on Septem-’ 
ber 23, then the House leaders would have much more: 
obligation to come up with a satisfactory date to have the: 
farm people come in front of this committee as a legisla: 
tive forum to discuss in detail some of the problems and to 
pursue some of the options which might be available. | 

My colleague the member for Timiskaming with my 
colleague the member for Cornwall were both recently in; 
Wellington county and came up with what I thought were. 
some pretty interesting options which are not costly in the, 
full scheme of things, but which I think should be considered 
and probably supported from a legislative backbench point 
of view and then moved on to the Agriculture and Fooc 
minister so he can go to the new Chairman of Managemen}. 
Board and suggest that perhaps with just minor changes i 
could assist in funding agriculture in the province. 

That is why we are here. We understand the motion i. 
as of right to have it discussed at some point, but we 
believe that the emergency is so critical that we hope we 
can get everybody’s support for bringing the farm commu» 
nities here to Queen’s Park and having an emergency de 
liberation to see if we can get some more positive options 
from those people. I appreciate having the opportunity 01. 
chatting with the committee about our concerns. 

Mr McLean: I am pleased to support this resolution. 
here this morning. The first of last week I had the opportu! 
nity to travel in southwestern Ontario, and when you lool’ 
at some of the drought situations around Tilbury and i) 
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and around those areas where the corn is like three feet 
high, it certainly gives the impression there are some real 
problems there. 

In Chatham last weekend and Monday, the Ontario 

Soil and Crop Improvement Association was meeting and 
on their agenda was this very issue. There is a crisis out 
there. We had a very important member of the National 
Farmers Union and co-operative development association 
make a presentation to us in Windsor with regard to the 
farm problems that are taking place. There is a great con- 
cern out there with regard to the cash flow that farmers are 
having a problem getting. 
' I would hope that the House leaders would agree to an 
emergency debate and have the farm community come in 
and make some presentations, and it would also give the 
Minister of Agriculture and Food the opportunity to come 
before the committee and indicate his concern with regard 
to the farm community. I do think it is important, and I will 
certainly urge my House leader to agree to a meeting. It 
may take a week or 10 days, but at the earliest opportunity 
I think it would be important to have it. 


| Mr Cleary: Just to add to what the previous speakers 
have said in their support, I too have travelled in a lot of 
areas in the province and met with agricultural people. 
With the falling prices and 35% reduction in some prices, 
unless we get our act together in the province of Ontario, 
many of these farmers will not be in operation next year. 
There is also another very serious issue that has not 
been touched on earlier: dead livestock removal. I know 
some of the companies have closed, and the farmers are 
working together to try to come up with some type of 
recommendation to bring to the province, and I think this 
is a very serious issue too. I do hope that the House leaders 
will be able to get together and at least bring some of these 
agricultural people in and listen to them because it is prob- 
ably one of the most serious years they have had in many. 
The Chair: Thank you. It has been indicated to me that 
other members of the committee want to participate in the 
discussion and debate surrounding this motion, but it has also 
been indicated to me that there is a request for a brief recess 
of 10 minutes. I suggest to the committee that is not inappro- 
priate. We will have a brief recess for 10 minutes. 
_ The committee recessed at 1058. 
1118 
| The Chair: We are resuming with Mr Klopp. 


Mr Klopp: I too have been worried for some time and. 


so has the Minister of Agriculture and Food, with regard to 
this business of agriculture and how it has been done over 
the years—the state of emergency, as many farmers have 
told me over the last number of months. What do you 
mean the state of emergency? It has been a problem for 10 
years. I wonder what now all of a sudden the excitement is 
about. But I guess it is never too late. The minister is also 
very much concerned. He has been dealing with this, as 
some of you know, the gross revenue insurance plan, 
GRIP, and net income stabilization account, NISA things 
have been dragged through, but we are actually looking at 
the ministry to make sure we can get those payments out 
as soon as possible. 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


R-409 





With regard to the drop in commodity prices, that is 
very true in all commodities. Hog prices are down, and yet 
we have the lowest number of hogs. So for this to be 
brought forth by the Liberal members is good. I can assure 
you that from this side, speaking on behalf of myself and 
as parliamentary assistant to the minister, it is a concern 
that has been brought up to our caucus on a number of 
occasions, and I would like to recognize that the critic for 
the Tory party has also been in contact a number of times 
and I appreciate that. I can see that this motion is fairly 
well put forward. 


Mr Waters: I understand there is a procedure for a 
section 123 which you are asking for here. It is also my 
understanding that it is not normal for us to be voting on 
anything in committee of the whole, that it is automatically 
referred to the subcommittee to deal with. Because of the 
way you have worded it, and after talking with the PA and 
knowing in my area about the agricultural needs, what I 
would like to suggest is that the subcommittee convene 
immediately upon the ending of this meeting to discuss 
this and get this process moving along the way. 


Mr Elston: I thank Mr Waters for the suggestion. The 
reason I would ask for the committee’s endorsement of 
this is that you have all of the people here and we are all in 
support of it. A motion from the entire committee to get on 
with it would obviously take away the necessity of the 
subcommittee meeting. Everybody is here. We have some 
time, and if we are all in agreement, then I think we should 
be prepared to approach each of our House leaders to get 
the day for these people to come in and speak to us. From 
my point of view, that is the only reason for bringing it 
here, so we can have all of the committee just say, “We 
want to do it.” I hear it from Mr Klopp and now from you 
as well, Mr Waters, that you are in favour. If we are all in 
favour of doing it, you do not really need the subcommittee. 


The Chair: I appreciate your comments, but I should 
indicate that standing order 123(b) would appear to require 
the subcommittee to report back to the committee, not just 
with the reference under standing order 123 but with a 
number of other matters, including proposed time frames 
and proposed witnesses, and that is the function of the 
subcommittee. The requirement is that the subcommittee 
shall make a report to the committee. I agree that the sub- 
committee is not a necessary prerequisite to standing order 
123 or to this motion, but it is a necessary prerequisite to 
the development of the process after the 123 as-of-right 
notice. 

Mr Ramsay: I would request that, because of the 
emergency nature of this, we could go into subcommittee 
hearings right now and have a discussion, with the under- 
standing that we would immediately go back to committee 
once the subcommittee has had this discussion so that we 
can conclude this matter today and we can get a request 
from this committee, after subcommittee consideration, to 
the House leaders and get this on as quickly as possible. 

The Chair: Mr McLean will have the floor in just a 
minute. Let’s first deal with the matter of the motion which 
is before the committee. Is there any comment on dealing 
with the motion? Mr Waters has already indicated that the 
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subcommittee may be or is prepared to meet immediately 
after this committee. In terms of reconvening, I appreciate 
what you are saying and I would like to hear comments 
from people, because the subcommittee would have to 
have something to report back, and in a period of 30 sec- 
onds or two minutes it is not going to have anything to 
report back. Mr Elston has already made it quite clear that 
there is going to be a need to consult with House leaders 
and for them to exchange views. I am concerned about 
what you say in view of the fact that subcommittee will 
meet. Mr Waters has already indicated the government is 
prepared to do that, but to come back to the committee this 
morning I am not sure would be particularly fruitful. 


Mr Offer: Just a friendly suggestion. It could very 
well be that the motion could be passed. We then could 
send that off to the House leaders to discuss it. At the same 
time, the subcommittee could be meeting to determine, in 
the event of agreement by the House leaders, who is it that 
we would invite and then report back to the committee and 
have that passed. That could all be done and wrapped up 
very rapidly, I believe. 

Mr Waters: The problem that I would see with that is 
getting a list together of people to do presentations before 
us and getting the time. There is no way we are going to 
get that from all three House leaders, because I do not even 
know where our House leader is today. I know he is not in 
his office, because I just left there. I do not mind convening a 
meeting right after, but I cannot see how we can report 
back to committee as to where we are going on this today. 


The Chair: In any event, can we deal with the mo- 
tion, which is more properly to be dealt with now than the 
matter of when a subcommittee meets and when it reports 
back, which can be dealt with after the motion? 


Mr McLean: The committee can do what it likes, 
with unanimous consent, with regard to whether you have 
to have a subcommittee or not. I think the important thing 
is that this motion is passed now and then referred to the 
House leaders for their consideration. It may be that the 
House leaders will not agree to proceed, and if that hap- 
pens, then there is no point in going into a lot of detail as 
to whom you are going to have before the committee and 
whom you want to have before the committee. I would 
think the simplest thing to do would be to have the motion 
put and then referred to the House leaders. 


Mr Waters: If you are asking for a vote in support of 
standing order 123, I can understand that, but there is no 
need to have a vote, because I just did one on the Workers’ 
Compensation Board. Once Mr Ramsay or Mr Cleary 
presents this to the Chair, the process automatically starts 
and it goes to the subcommittee. You are entitled to one 
standing order 123 in a year and the process is already 
there. I do not think there is anybody around here who is 
not supportive of this, and if you want to vote on support, 
fine, but the process is already there. 

Ms S. Murdock: I am just not understanding this. I 
am reading that what this motion is doing is requesting an 
emergency debate and hearings by this committee at the 
earliest opportunity under section 123 of the standing or- 
ders. I just need to be clear on this. That means that if we 
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took a vote on this and it was passed, then section 123, the, 
12 hours, starts and the subcommittee sets the time. Is that: 
what happens? 

Mr Ramsay: I beg the patience of the other members. 
on the committee. I understand in normal circumstances. 
how section 123 works in that it is an automatic right. Mr. 
Waters is correct, you do not have to vote on this to get’ 
approval, because it is our right as a caucus to have one of | 
these during the year. I understand that. | 

Why I am bringing this to the committee today is be- 
cause this is an emergency situation. What I would like to. 
persuade the other members of the committee to do is to. 
pass this motion, though normally it is not necessary, so. 
that we could expedite a request to the House leaders, who. 
may or may not agree that we do this. We would like our. 
committee to request that the House leaders consider this 
as quickly as possible so that we could get on with this as 
quickly as possible, if we can get on with it at all. | 

We will some time, I guess, because it is our right, but | 
we are asking to try to expedite the process somewhat, | 
because as Mr McLean says, the committee, with unani- 
mous consent, can do whatever it wishes. The point we. 
want to make is that it is imperative that we get on with. 
this as soon as possible, so we are asking for something, 
maybe a little unusual, that we all support this so that we. 
can get the House leaders informed that it is our desire to - 
have some sort of hearings on the agricultural commodity | 
situation in Ontario. | 

Mr Waters: If that is what you want, I still have a. 
concer, but what I would suggest is that we convene a 
subcommittee meeting right after here, get the Chair to go 
to the three House leaders and try to get some consent. 
from them and some time. But I cannot see us reporting ( 
back today, because there is no way in two or three hours 
that I am going to be able to come up with a list. You | 
might already have your list put together, but there is no | 
way in two or three hours that I am going to come up with» 
a list. I would like to expedite this and get it moving. : 

The Chair: I will indicate again that it is my view as 
Chair that this committee, once it decides how to resolve » 
this motion, can give its subcommittee whatever direction | 
it wishes by way of motion, once this motion is resolved. | 
Right now this motion is here. Mrs Witmer wanted an 
Opportunity to participate. 

Mrs Witmer: We are speaking to the motion. } 

The Chair: I hope so. 
1130 ! 

Mrs Witmer: I would just like to remind the govern- | 
ment that in its Agenda for People, it did promise to the» 
agricultural community $100 million in aid. They have 
also promised to consult with those individuals, and I think i 
we have before us today a letter which we have received | 
from the agricultural community indicating concerns about 
the operations, about some of the hardships that they are~ 
experiencing. They are looking for the government to take» 
some quick action. 

Unfortunately, to date this year, the government has © 
only committed about $50 million for interest rate relief ti 
and participation in the GRIP, and we are hearing today” 
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,about farmers who have had disastrous prices for their 
jecrops. They are experiencing severe financial hardship. 
They have indicated that they do need much more, and at 
the very least they were looking for Ontario participation 
yin the national NISA plan for this year. They are very 
, disappointed that this did not happen. 

Certainly, given the current situation, which I do sup- 
\port and believe is an emergency, it is imperative that this 
committee support the motion that has been put forward 
Prd that we hear from the agricultural community as 
quickly as possible, not in October or November but right 
,away. I believe that we could very quickly put together a 
list of individuals to appear before us and hear their views 
on what this government can do to help them over the 
current crisis situation. 


| Mr Offer: I think we all realize the workings of rule 
/123, that it is a rule as of right. The reason for this motion 
and the necessity for its immediate passage is that this 
‘committee has been allocated a certain amount of time to 
,sit from now until September 23. This is in fact the last day, 
-and so what we must do is pass this motion so that we are 
‘not only asking for a rule 123 inquiry, which is our right, but 
‘also allowing the House leaders to discuss giving us the 
‘time to sit from today at some point until September 23. 

| We are saying that this matter is of such a critical and 
‘emerging nature, that it is a matter of such an emergency, 
‘that not only do we want the 123, but we also request that 
the House leaders consent to this committee discussing this 
‘matter prior to the House reconvening. That is the critical 
mature of this issue and that is the reason why the motion, 
_as posed, must be put and in fact passed. Without that, we 
will not have the opportunity to discuss the issue prior to 
ithe House reconvening, so we on this side ask that the 
members of the government vote in favour of this motion. 
‘We can then call a subcommittee meeting, but it is abso- 
Jutely necessary that the House leaders be given the oppor- 
tunity to give us the time. If you vote against this motion, 
you will not allow the House leaders to give us the time. 


The Chair: Prior to recognizing Mr Elston, then Mr 
‘Wiseman and then Mr Waters, I might indicate that it has 
ibeen ordered by the House, on motion by Miss Martel, that, 
“With the agreement of the House leaders and the whips of 
each party, committees may meet during the summer ad- 
journment at times other than those specified in the sched- 
ule tabled today with the Clerk of the assembly to consider 
‘matters referred to them by the House or to consider matters 
designated pursuant to standing order 123.” I am advised 
that that order requires as a prerequisite the agreement of 
‘House leaders and whips before this committee may meet 
‘beyond the hours and days that it had already been di- 
‘rected to meet. 

Mr Waters: Could I put a motion on the floor to that 
that might help everyone? 
. The Chair: Not right now, unless it is an amendment 
to the motion that is here. 

Mr Elston: Mr Chair, first of all, thank you for clari- 
fying the position. It looks like the 123 can be brought in 
‘any event under the auspices of that motion of the House. 
The House has seen fit to provide the flexibilities to the 
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committees to request such, and I think the only thing I am 
asking for is a unanimous vote so that the House leaders 
understand fully that each of the parties is in favour of 
doing it. 

The other point that I wish to raise—actually, it is more 
of a point of order in a sense—we have referred to the 
letter which I brought in, a copy of a letter that was given 
to me from the Ontario Federation of Agriculture, the Ontario 
Soybean Growers’ Marketing Board, the Ontario Corn 
Producers’ Association and the Ontario Wheat Producers’ 
Marketing Board. It was sent to Mr Rae and to get it on the 
record as part of the material for our consideration, I am 
going to have to read it. I ask for your indulgence for 
doing that, unless you can somehow take it as read. 


The Chair: Far be it from me to ask you not to read 
something. Do you want it to be deemed to have been 
read? Everybody has it and filed it. Do you want to read it? 


Mr Elston: I have given it to everybody, but there is 
no role to make it an exhibit, since we are not talking about 
any official piece of business. I think it should be on the 
record, just to give us the backdrop. If there is any other way 
of doing it I would be prepared to let it stand on its own. 


Mr Klopp: We all have it in front of us. 


Mr Elston: But Hansard ought to have it as well. 

It is dated August 21, 1991, and addressed to the Hon- 
ourable Bob Rae, Premier of Ontario, with the rest of the 
address. 

“Dear Mr Rae: 

“Ontario agriculture, particularly for the many thou- 
sands of farmers whose livelihood depends on the produc- 
tion of corn, soybeans, wheat and other grain and oilseed 
crops, currently faces about the bleakest conditions which 
it has ever known. Crop prices have plunged in recent 
months from levels that were already at an historic low in 
real worth to values which are now 20% to 30% lower. 
And in substantial areas of southern Ontario, a 1991 sum- 
mer drought of near-unprecedented severity has intensified 
the misery. 

“Although the myth persists in downtown Toronto of- 
fices that financial disaster exists for only a small number 
of farmers, the reality is far different. Debt loads continue 
to mount for thousands of producers; the search for off- 
farm employment, rendered more difficult in a recession- 
afflicted economy, grows; retirement reserves and other 
forms of life savings are cashed in a desperate attempt to 
pay crop bills and secure family needs; municipal taxes go 
unpaid; participation in debt review hearings grows; and 
bit by bit, family farms, sometimes those which have been 
in the family for more than a century, are sold off to specu- 
lators or to those seeking country estates as a means of 
staving off formal bankruptcy. 

“How do you think government would react if it was 
the income of civil servants, union workers, doctors or 
teachers which had been eroded by as much as 50% or 
more in recent years? Would this simply be dismissed as a 
problem of the few? 

“And lest you be advised that the farm problem is sim- 
ply a case of Ontario farming inefficiency, we remind you 
of the international trade war which is the cause of present 
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depressed prices, and of ample information showing that 
(1) Ontario farm efficiency, especially in the grain and 
oilseed sector, is about as high as anywhere in the world; 
and (2) Ontario grain and oilseed subsidy levels are sub- 
stantially lower than in most other developed countries of 
the world—indeed, lower than in other major grain-pro- 
ducing provinces of Canada as well. 

“New safety net programs will be in place to provide 
for reasonable income support for grain and oilseed farm- 
ers beginning next year. As farmers, we appreciate the 
financial contribution which the government of Ontario 
will be making to these new programs in future years. 
However, the prospect of future support is of little comfort 
to thousands of Ontario farmers facing immediate finan- 
cial disaster and no means of paying the bills in the days 
ahead. Why has the government of Ontario chosen to ig- 
nore the need to support grain agriculture during this criti- 
cal time of transition? For, with all due respect, we submit 
that your government has introduced not one new measure 
to assist grain and oilseed farmers ravaged by unprece- 
dented low crop prices in the present calendar year. 

“The Ontario farm income stabilization program, 
which is a legacy from previous governments, provides for 
price/income support at levels which have long been rec- 
ognized as being far too low to be adequate. This is why 
the new safety net programs are being introduced for next 
year. Even at present absurdly low corn prices, for exam- 
ple, it is far from certain that the Ontario program will 
provide for any cash assistance at all. And even if it does, 
the Ontario government will subtract one third of the cal- 
culated quantity before making payments to farmers. 

“The interest rebate program announced in early 1991 
is largely a continuation of the program operated by the 
previous government and fails in large part to address the 
grain and oilseed problem because (1) it compensates only 
for previous year debt; (2) it provides compensation only 
for those who have been able to secure substantial credit: 
thousands of farmers are now operating with essentially no 
access to bank credit; (3) it provides no help to those forced 
to sell off farm assets or cash in life savings, generally 
retirement provisions, to keep the farm going; and (4) it 
does not address critical income/cash-flow needs in 1991. 

“We note also with disappointment the fact that your 
government deliberately chose not to contribute to the new 
NISA, net income stabilization account, program for grain 
and oilseed farmers for the current year, thereby denying 
farmers access not only to about $16 million in badly 
needed provincial assistance, but also to an additional $8 
million in federal funds. 

“This decision is particularly frustrating because it oc- 
curred at the same time as the federal government gave 
you a rebate on 1991 Ontario governmental contributions 
towards another program, the gross revenue insurance pro- 
gram, scheduled to provide additional income support next 
year. In essence, you chose to pocket the money from the 
government of Canada rather than to use it to help Ontario 
farmers in desperate need. 
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“Mr Rae, it is critical that you and your government 

re-evaluate quickly your policies with respect to family 


farm agriculture in Ontario. We see, for example, your, 
efforts to increase operating costs and reduce competitive- 
ness: higher labour costs; the prospect of greater costs and. 
restrictions relative to environmental considerations; em-. 
phasis on, and reallocation of resources to, higher-cost or-| 
ganic agriculture; discouragement of larger, competitive 
farm sizes, and the prospect of greater restrictions on the) 
sale and use of agricultural land. Yet we see no comparable | 
commitment towards supporting farm income. In fact, 

your actions of late demonstrate the opposite. 

“It is critical for your government to decide whether it, 
really wants to maintain a viable family farm agriculture in | 
this province, for indeed almost all Ontario farms are fam-. 
ily owned and operated. No self-esteemed corporation, 
would tolerate the low profits and high risks which charac- 
terize 1991 agriculture. It is critical for you and the gov- 
ernment of Ontario to decide whether it is important to. 
support farm-based rural communities and whether On- 
tario citizens should eat Ontario-grown food. 

“And the place to start in these deliberations involves. 
1991 support for Ontario grain and oilseed producers. If you) 
continue to ignore their plight there will be many hundreds, if | 
not thousands, fewer of them to be concerned about in a 
few months’ time. 

“Two decisions which should be made immediately are: 
(1) the reversal of your earlier decision not to contribute to: 
NISA in the first, ie, current year; and (2) a waiver of the’ 
one-third deduction under the Ontario stabilization pay- 
ments for the 1990-91 crop year. 

“We would also encourage you to follow through on the 
commitment which you made soon after your September. 
1990 election to meet early with various farm groups. This’ 
would enable you to learn first hand of the economic car- | 
nage which is occurring at this moment in rural agricul- 
tural Ontario.” i 

It is signed by Roger George, president, Ontario Feder- | 
ation of Agriculture, Frank Anthony, president, Ontario Com) 
Producers’ Association, Larry Miehls, chairman, Ontario. 
Soybean Growers’ Marketing Board and George Dmetriuc, | 
chairman, Ontario Wheat Producers’ Marketing Board. 

This sets out the full nature of the current concerns of | 
these people. To that, of course, we have added in other: : 
discussions the concern of our livestock producers who are 
equally being faced with low prices, and also the condi- | 
tions of inclement weather in some parts of the province | 
which prevent them from producing the feedstocks neces- | 
Sary to reasonably carry on their business. This is why it is. 
So critical we do it early. I appreciate the support from both 
Mr Klopp and Mr Waters in support of the desire to have» 
this thing heard. 

I have taken a positive message from the deliberations 
to this point in any event and I will be writing—I think I 
can get at least one House leader to see my point of view. I 
suspect Mr McLean has his House leader on side and I) 
would only ask that when we find Mr Cooke—and Mr. 
Waters, I presume, is going to be in hot pursuit of Mr’ 
Cooke, his House leader, whose assistant was here at one’ 
point—perhaps we can get an early delivery of a date and! 
names for people to come and talk to us about agriculture’ 
in crisis in Ontario. Thank you. 
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_ The Chair: Mr Wiseman first. 


_ Mr Wiseman: I am going to waive, thanks. 
| The Chair: Okay. This is an invitation to members of 
the committee to express their concern about the wording 
‘of this in that, although titled a motion and moved as a 
‘motion, it does not express any distinctive resolution on 


ithe part of the committee. Mr Waters. 


' Mr Waters: As stated before, there is no need for a 
‘motion. Once you present a 123 it is in. But further to that 
presentation, because we are all agreed of the urgency of 
‘the matter, I would like to make a motion that the Chair 
‘immediately approach the House leaders and whips of all 
Parties to request additional time prior to September 23 to 
‘accommodate the Liberal request for a section 123 dated 
‘August 22, 1991. Does that resolve this? 


Mr Elston: That is fine. 


The Chair: Mr Ramsay, having moved a motion, 

what is your position now with respect to a motion you 
moved? Do you incorporate the comments of Mr Waters 
into your motion by way of the resolution the committee is 
to vote upon, your earlier motion being tantamount to a 
preamble to that resolution? 
_ Mr Ramsay: I would accept, Mr Chairman, that my 
motion be downgraded to a request, as that is all that is 
required under section 123, and I would certainly support 
the motion by Mr Waters now before the committee. 


The Chair: You are withdrawing your motion? 
Mr Ramsay: Yes. 
| The Chair: Treating it as mere notice. 


Mr Ramsay: Not asa motion, but as a notice, yes. 

The Chair: There is a motion on the floor. There 
being no indication that anybody wants to discuss this fur- 
ther, all those in favour please indicate. Opposed? 

Motion agreed to. 

Ms S. Murdock: Unanimously. 


Mr Ramsay: Thank you, yes, that should be noted. 
Mr Chair, is it necessary to have a subcommittee meeting 
now, Or can we do that at a later date? 


The Chair: In view of the motion that has been 
passed, with the direction that is inherent in it, and in view 
of the fact that House leaders’ consent and whips’ consent 
is a prerequisite to this committee doing anything with this 
before the House sits, perhaps it is premature to have a 
subcommittee meeting, subject to what people might say. 


Mr Waters: On that topic, though, I know Mr Ram- 
Say and myself—is it you, Mr McLean, who is on the 
subcommittee? It used to be Mr Arnott, but are you going 
to take over? 


Mr McLean: No, Mr Arnott will be at it when it is 
called. 


Mr Waters: Okay. I think over the next few days we 
should keep Mr Chair or our House leaders’ offices in- 
formed as to where we are so we can convene a subcom- 
mittee meeting at the earliest possible time. 


Mr McLean: Yes. 
The Chair: Thank you, people. 
The committee adjourned at 1147. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


Monday 23 September 1991 


The committee met at 1600 in committee room 1. 


SUBCOMMITTEE REPORT 


The Chair: Good afternoon. The first matter is the 
report of the subcommittee. I put this on record: 

“The subcommittee met on Monday 16 September 
1991 to discuss the standing order 123 designation on the 
crisis in the agricultural sector. The subcommittee agreed 
to the following: 

“The minister will be requested to appear for half an 
hour at the start and at the end of the public presentations. 
Ministry staff will be requested to appear for half an hour 
at the end of the public presentations. 

“The Agricultural Commodity Council will be re- 
quested to make a one-hour presentation. 

“The following groups will be requested to make 30- 
minute presentations: Ontario Federation of Agriculture; 
Ontario Food and Vegetable Growers Association; Christian 
Farmers Federation of Ontario; National Farmers Union; 
Catholic Rural Life Association; supply managed boards— 
group presentation; Ontario agriculture committee—Cana- 
dian Bankers Association; Ontario Grain and Feed Dealers 
Association; Ontario Corn Producers; Ontario Soybean 
Growers’ Marketing Board; Ontario Wheat Producers’ 
Marketing Board; Ontario Cattlemen’s Association. 

“Three additional groups may be requested to appear: 
Essex-Kent Federation of Agriculture, Mennonite Central 
Committee, and a group to be designated by the Liberal 
members of the committee. The subcommittee may change 
these last three groups as the hearings progress. 

“The remaining time will be allocated for report writing. 

“In accordance with standing order 123, this report of 
the subcommittee is deemed to be adopted.” 


AGRICULTURE FUNDING 


Consideration of the designated matter, pursuant to 
standing order 123, related to the state of emergency and 
the income crunch in Ontario agriculture. 

The Chair: Welcome, people, this afternoon. We will 
be hearing first, as indicated, from Elmer Buchanan, Minister 
of Agriculture and Food. I will let people know that there 
is coffee and tea. I do not think there is a fine representa- 
tion of Niagara fruit juices. It would have been appropriate 
for them to have been on the table in view of what we are 
speaking of, but it remains that there are some fruit juices 
there as well. We will try to do better in the future. 


MINISTRY OF AGRICULTURE AND FOOD 


Hon Mr Buchanan: Good afternoon. We are meeting 
today to discuss a situation of great importance to our prov- 
ince: the plight of our agricultural and rural communities. 
As most of you know, farmers are facing very tough times 
right now. I welcome the presentations that will be heard 
by this committee. We hope this discussion will help us to 


bring forward creative solutions to the urgent problem facing 
our farmers. 

Small and sometimes negative returns are making it 
difficult for farmers to make ends meet. Drought conditions 
in some areas are compounding these problems. As impor- 
tant, rural communities are not receiving their fair share of 
the services or wealth of the province. In the next few 
minutes, I would like to briefly outline how we arrived at 
the current grave state of affairs and what measures have 
been and can be taken to relieve the burdens of our farmers 
and rural residents. 

First, how we got into the situation. One of the main 
culprits driving down commodity prices is the trade war 
going on between the United States and Europe. Uncon- 
trolled export subsidies and non-tariff trade barriers are 
driving prices to near-record lows, particularly in the grain 
and oilseed industries. In some parts of the province, 
drought conditions are adding substantially to the burden. 
Now the Chicago Board of Trade is attempting to throw 
yet another curve our way by allowing specified, US-only 
grain shipments to count as their deliveries, and this de- 
Spite our supposed secure access through the federal 
government’s free trade agreement. 

The Ontario government too is wrestling with the eco- 
nomic pinch, trying to set priorities, maintain the deficit at a 
reasonable level and still provide the programs and services 
the people of Ontario need the most. Still, the concerns and 
long-term viability of farmers and rural communities have 
continued to take a high priority for this government. 

Recently we had a cabinet and caucus meeting at 
Honey Harbour. In the discussions we had, it was clear 
that agriculture and food plays, and must continue to play, 
a key role in the economic renewal of this province. 

From the very beginning of my mandate, I have focused 
on three main areas: working towards long-term financial 
stability in agriculture, rebuilding our rural communities and 
encouraging environmental sustainability. From the begin- 
ning too my approach has been one of responsiveness and 
co-operation. That is why I have travelled so extensively, 
talking face-to-face with farmers, farm leaders and food 
processors to find out what it is really like out there. To 
me, it is essential to develop initiatives in close co-opera- 
tion with those affected the most. . 

Our farm interest assistance program is a case in point. 
After visiting and talking to hundreds of farmers through- 
out the province, the Agricultural Finance Review Com- 
mittee issued a report this spring saying there was an 
urgent need for relief from high interest rates. 

Within about two weeks, I introduced a one-year, $50- 
million program meant to help those most in need. We 
have already distributed more than $36 million to more than 
7,700 farmers, at an average of about $4,700 per farm, and 
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we are committed to distributing every cent of the balance 
of that fund. 

Last week, I announced that an estimated $93 million 
in interim payments under the gross revenue insurance 
program will be put into the hands of enrolled farmers 
beginning in mid-November. Also on the financial front, 
$8 million has been paid out of the $30-million grain stabi- 
lization program, and crop insurance claims will reach 
about $60 million this fall and winter. 

I have also met with several bankers and the bankers’ 
association, which will speak to this committee later. Com- 
mittee members may wish to ask questions of them di- 
rectly. From our discussions, I have understood that our 
financial institutions are well aware of the current situation 
in the farming community and that the programs I have 
mentioned will help ensure cash flow for farmers. 

On the international front, this government fully sup- 
ports the national position on agriculture at the General 
Agreement on Tariffs and Trade. We cannot accept the 
dismantling of article XI, which provides the international 
base for our supply-managed industries. 

Along the same lines, we cannot allow other countries 
to ruin our grain and oilseed sectors, our red meat sector or 
our horticultural industries though uncontrolled export 
subsidies and non-tariff barriers. The achievement of our 
goals at GATT will allow us to provide better opportunities 
for fair pricing here in Ontario. 

In spite of tight economic times, I think we have done 
much to support the agricultural community. We have not 
reneged on promises, and, in fact, with the interest assis- 
tance program, we delivered larger payments to those most 
in need several months earlier than any similar programs 
by former governments. 

Unfortunately it seems the federal government is not 
interested in helping farmers throughout the country be- 
yond its current programs. In addition, Ottawa is not meet- 
ing its previous commitment to pay for these so-called 
third-line programs. We are continuing to pressure our fed- 
eral counterparts to treat all Canadian farmers fairly. On- 
tario must receive its fair share of any national efforts to 
assist our farmers. 

In past programs such as the special Canadian grains 
program and last year’s federal assistance package, 
Ontario’s share declined. This is in spite of the fact that 
Ontario remains Canada’a third-largest grain producer. I 
have taken my concerns to Mr McKnight directly. The 
Premier will be writing to the Prime Minister on this very 
same issue. This government is trying to do the best it can 
with what resources we have. 

While we are working on immediate cash-flow prob- 
lems, we have to look at securing our future in agriculture. 
That means looking at long-term plans to obtain fair prod- 
uct pricing for our farmers, and it means paying attention 
to the rural communities that surround and support our 
agricultural industry. For all of these, we need the ideas of 
the farming community to provide guidelines and formulas 
for success. We need input so that true stability in Ontario 
agriculture and in our rural communities can be achieved. 

We must continue to leave our doors and minds open to 
innovative ideas, either for addressing immediate problems 


or for longer-term structural changes. The Ontario govern- 
ment is committed to working with the people of rural 
Ontario to build stronger, more stable agricultural and rural 
communities. It is a matter of fairness and justice. 


The Chair: We have approximately six minutes per 
caucus for questions and comments. 


Mr Mancini: I have a point of order, Mr Chairman, in 
regard to the report of the subcommittee. Not being a full- 
fledged member of the resources development committee, 
I am at a slight disadvantage as to how the list which is 
contained in the report of the subcommittee was made up. 
I understand that there is a so-called “B list” which names 
three additional groups to appear before the committee, 
those being the Essex-Kent Federation of Agriculture, the 
Mennonite Central Committee-Ontario and a group to be 
designated by the Liberal members of the committee. Then 
it says the subcommittee may change these last three 
groups as the hearings progress. 
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We are only talking about three groups, maybe four at 
the most, from what I can determine from this report. I do 
not think it is appropriate, since the crisis in the farm com- 
munity is So great, so severe and so deep, to have an A list 
and a B list. I do not want to go home to Essex county and 
tell the people in the Essex-Kent Federation of Agriculture 
or the Essex federation or the drought committee that has 
been formed by farm leaders in Essex county that they are 
on a B list. I do not think we have the luxury at this time to 
have A and B lists. 

The committee has waited for the return of the Legisla- 
ture to undertake this important work. We are all here, we 
are all prepared to meet and we are all prepared to put in. 
the time that is necessary to hear these organizations. So I 
would like the committee to have one list, and that is the A 
list, and to hear from these important organizations that are. 
going to have a great deal to tell us. 

I only read back to the minister and the government the 
minister’s own words, where he states in his report—I 
cannot find the paragraph at this moment—in his opening. 
statement that he wants to hear from the farmers and the 
farm community and the farm leaders so that he can better 
address and try to resolve the problems, the great crisis that 
is facing the farm community, With all due respect to every- 
one here, I do not think we can do it with an A and a B list. 


The Chair: I appreciate that. Your concerns obviously. 
now form part of the record. I can only remind you that all 
three caucuses participated in the subcommittee process. I 
appreciate your comments very much. 


Mr Mancini: Further to the point of order, Mr Chair- 
man, in view of your remarks, I am at a slight disadvan- 
tage because I do not know the criteria the committee and 
the subcommittee worked with. Were they instructed to. 
have an A and a B list? Were they told that the list of | 
presenters could only reach a certain number and that only: 
if we had time could we have a B list? I think this is: 
important. I think we have to talk about it. | 


The Chair: I appreciate that and the committee may’ 
well choose to discuss that now, rather than pose questions 
to Mr Buchanan. At the same time, you might want to talk! 
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to your people who were on the subcommittee and who 
engaged in that process. . 

Mr Mancini: This is an all-party committee. We need 
agreement from all parties in order to eliminate an A list 
and a B list, and that is what my plea is this afternoon, on 
behalf of the farm organizations that have been relegated 
to B status. 


The Chair: I appreciate your comments. Perhaps Mr 
Hayes wants to speak to what I am.not really convinced yet is 
a point of order but is an interesting issue none the less. 


Mr Hayes: I have no problem with that, Mr Chair. As 
to the other groups on the so-called “B list”—I have no 
problem putting them on the same list. I think we can 
probably accommodate that. It is probably an oversight. I 
do not know. 


_ Mr Mancini: I appreciate the generosity of the parlia- 
mentary assistant. 


Mr Hayes: I would suggest, though, to Mr Mancini 
that he should talk to the member on the subcommittee 
from his party and find out just what he or she agreed to. 


Mr Mancini: Yes, I have. 


_ Mr Waters: The so-called “B list,:” as I understand it, 
was to allow us some flexibility as time ran down. That is 
what it came out of. The reason their names existed there at 
all was that we could have left those hours open and not 
denoted anyone, but we thought these people should be a 
priority. That was why we chose to spel! out that if there was 
time enough to allot for this, these people could come on. 


_ The Chair: What you are suggesting is that B in no 
way designated some sort of inferiority. 

_ Mr Waters: No, it did not. It was just a series of 
going down lists. We were worried about running out of 
time so we wanted to make sure there was not somebody 
else slipped in. Actually we were giving these people a 
priority, rather than not giving them any. 

_ The Chair: Mr Arnott is shaking his head. I think 
he would really rather not be involved in this particular 
conversation. 


' Mr Cleary: Maybe before this day is over we could 
talk to our people and make a decision on that and get back 
to you. 

_ The Chair: The subcommittee can do anything it 
wants, within limits. I have even learned that there are 
limits, but the subcommittee can do anything it wants in 


terms of the agenda and bringing it back to the committee 
and having the committee make a decision in that regard. 
_ Mr Buchanan wants to get involved in this conversation. 


Far be it from me to discourage him. 


' Hon Mr Buchanan: I would like to reassure Mr 
Mancini that I have talked to the Essex drought committee 
and agreed to meet with it, tentatively a week from today. 
We are trying to find some time in my schedule to accom- 
modate them at that meeting. I offered to meet them as early 
as today or tomorrow. I understand their next meeting is not 
intil this Thursday and next Monday was as early as they 
2ould come. If they can be accommodated at this table, that is 
‘ine. If they cannot, just let me say that I invite representa- 









tives from your caucus and from the Conservative Party to 
sit down at that meeting with them. We have nothing to 
hide. We would like to have an open meeting and we can 
sit down and discuss the issues they are bringing forward. 


Mr Mancini: Both myself and Mr Hayes are members 
of that committee, but that is not my point today. While I 
appreciate the minister’s generosity, and I understand he 
took some time to meet with the drought committee over 
the weekend to try to set up a date for a meeting, my 
concern today, this afternoon, is that the subcommittee has 
prepared a list. It appears that there is an A list and a B list, 
and not only do the farmers in Essex county and Kent 
county have the same problems as farmers all across Ontario, 
but we have had the worst drought in 40 years and I cannot 
sit back and have their concerns relegated to a B list. 


Mr Cleary: You said, “Last week I announced that an 
estimated $93 million in interim payments under the gross 
revenue insurance program will be put into the hands of 
enrolled farmers, beginning in mid-November.” So you 
say that in mid-November that money will start to flow. 


Hon Mr Buchanan: That is the plan, yes. There have 
been many negotiations going on over the summer among 
the provincial governments across the country, as well as 
with the federal government, to try to get this up and running, 
to get the money out as quickly as possible, and the target 
now is mid-November to have cheques start to flow. 


Mr Cleary: So you feel the problems have all been 
ironed out between the two governments. 


Hon Mr Buchanan: Most of the major problems 
have been ironed out, and we expect to be able to sign the 
agreement within the next few days. 


Mr Offer: Very briefly, there is the issue of borrowing 
costs. Debt financing is crucially important to the agricultural 
sector. Could you confirm how much money has been allo- 
cated by the government in this area? 


Hon Mr Buchanan: That is a program we were looking 
at to be the centrepiece of our agricultural policy for next 
year. The allocation to that kind of program would be set 
aside for the 1992 budget. Hopefully we will have some- 
thing to announce as a framework in November of this year, 
do the consultations in November and December and have 
it finalized so something can be announced in the spring. 


Mr Offer: Just as a very quick follow-up, you will recall 
it was about 13 months ago that a very specific promise 
was made by your party, then in opposition, to the agricul- 
tural communities in this province, stating that $100 million 
would be set aside to meet this very critical need. First, can 
you confirm today how much money has in fact been set 
aside to meet the promise specifically made by the Premier 
and second, can you also confirm that you will be setting 
aside at least that amount of money so that the promise 
you made and the need which is in existence can be met? 
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Hon Mr Buchanan: I believe you are referring to the 
election campaign of the summer of 1990 where a sug- 
gested figure of $100 million was to be made available at 
reduced interest. It is my determination that the $50 million 
we put into the current year’s program goes far beyond 
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that, making $100 million available for loans at reduced 
interest; $50 million can subsidize the interest on a lot 
more than $100 million. 

I expect we will be able to do as much for the farm 
community in the coming year as we have done this year. 
The $50 million this year went far beyond that. It-was not 
in making money available; it used existing lending insti- 
tutions. We are still working on the plan we will have for 
this coming year, whether we will use existing institutions 
or loan the money directly. I cannot give you an exact 
figure. I just reassure you that we will at least do as much 
as we have in the past, if not more. 


Mr Mancini: I am very confused by your answer and 
I am sure that most people in the farm community would 
be confused by your answer if they had in any way paid 
attention to the campaign promises that were made some 
13 months ago and had a chance to view the Agenda for 
People. 

It was very clear in the agenda that you were going to 
make $100 million available to the farm community for 
long-term debt financing. That, to me, spells out a very 
specific promise, that you were going to go to the financial 
institutions, make long-term financing available—long-term 
financing is 25 years; that is what a long-term mortgage is— 
and you were going to subsidize with $100 million the cost 
of that financing so that the farmers could afford to keep 
farming for another generation. 

Now you are confusing us and the general public by 
saying you have spent $50 million and, no, that really was 
not your promise. Exactly what was your promise and what 
was this $100 million for and what is long-term financing, 
in your view? 

Hon Mr Buchanan: Long-term financing is certainly 
something in the order of 20 years. To make $100 million 
available at reduced rates is one thing, and that is what I 
am talking about. I do not think that is enough, to be 
honest with you today. Being around the farm communi- 
ties, I do not think $100 million is anywhere near enough. 
The $100 million was not for interest assistance. 


Mr Mancini: That is exactly what I said, Minister, 
with all due respect. The $100 million was to be used as 
leverage to get financial institutions to lend many more 
times that and the $100 million was going to be used to 
subsidize the loans to farmers. Of course the $100 million 
was going to be used for leverage. Which side of the coin 
are you on? 

This is an important matter of debate because we want 
to know whether or not this promise, solemnly made to the 
farm community, is going to be kept. It says, “Each 1% 
increase in interest adds $9 million in interest charges to 
Ontario farmers’ costs.” That is what your policy stated at 
the time, so it was very clear at the time what you were 
trying to get at. You talk about long-term financing; you 
told us today that is at least 20 years. Now, tell us, are you 
changing the policy? Are you reneging on the promise? 
What are you doing? 

Hon Mr Buchanan: We certainly are not reneging or 
changing our policy. We are currently trying to design a 
program which will address the long-term interest problems 


faced by the farming community. We expect to have a paper 
in November which will lay it out for the farm community, 
and the politicians as well, to comment on. They can then 
decide whether or not we have lived up to our commitment 
to the farm community. 


Mr Arnott: Minister, I would like to get off the $100- 
million promise and get back to the $50 million that has 
apparently been committed. In your statement you talk 
about $36 million that has already been handed out to 
7,700 farmers. We assume there is $14 million outstanding 
somewhere. Are there more applications outstanding at the 
present time? 


Hon Mr Buchanan: Yes, there are. 


Mr Arnott: So you can give your firm commitment 
that $14 million in additional money will be in the hands 
of farmers this fall. 


Hon Mr Buchanan: Absolutely, unconditionally: I 
just hope the $50 million will be enough. 


Mr McLean: Minister, can you a tell a farm boy from 
Dalston how $50 million is worth as much as $100 million? 


Hon Mr Buchanan: One is $50 million and one is 
$100 million, but they were distributed in different ways. 


Interjection: Which is more? 


Hon Mr Buchanan: Let me be quite honest with you. 
I thought we could get together a long-term interest program 
last fall, but I was on a bit of a learning curve at the time 
and soon discovered that getting a long-term interest program 
in place that would meet the needs of farmers for 20 years 
is not put together in a short couple of months, so we went 
quickly. 

Mr Mancini: You mean this document was not 
checked out? 


Hon Mr Buchanan: It is one thing to have an idea; it 
is another thing to put it into practice so that it will work) 
for farmers. One of the things I certainly did not want to 
do was put a plan in place that had a lot of problems with 
it. In the few months in the early fall when I was in this 
position I soon learned about some of the programs that 
had been implemented in the past that had a lot of problems 
associated with them. I did not want to repeat old mistakes, 
SO we went with the short term and we are looking at the 
long term for the coming year. 


Mr McLean: Then you are going to bring in a pro- 
gram for $100 million to subsidize the farmers, a long- 
range program for the farmers on mortgages. That is still 
something you are working on. The $50 million you have 
already given out now is a different program than the $100 
million. Is that right? 


Hon Mr Buchanan: Absolutely: It was a short-term) 
program. If someone wants to say it did not go all the way, 
it went as far as we were able to go last fall. 


Mr McLean: What you are telling the farmers today. 
then is that they can count on the long-term program’ 
whereby the government is going to put in $100 million to. 
help subsidize their mortgages. 
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Hon Mr Buchanan: They can look forward to a long- 
term program which we are going to do consultations on 
this fall. 

Mr McLean: Could I have the reasons why, when 
you tagged on to the federal program, you did not tag 
along for the 1991 payouts instead of having it for 1992? 
This is the net income stabilization account program. 


Hon Mr Buchanan: The NISA program. It is a com- 
mon question that I am asked. Very quickly the NISA and 
gross revenue insurance plan programs were a package. In 
terms of allocating money, we decided to allocate money 
for GRIP. We decided it was more important to put $50 
million into an interest program than NISA, because NISA 
tended to be a long-term program to address the bad years. 
If everyone puts money in during the good years, there is 
something in there in the bad years for them to draw out. 
There was a determination that the program for this year, 
‘as it was laid out originally, did not meet the immediate 
needs and it might be better to put the money into interest 
assistance, which is what we did. 

Subsequent to that and within two weeks of the 
budget’s being tabled in the House, there was a second 
offer made, which said, “If you come in now, we’ll give 
you a bonus.” The federal government offered to enrich 
the NISA program and tried to get the province to come in. 
It was too late at that point for me to participate in that 
program. The budget had been set, the allocations we had 
were given and I had no opportunity to respond. I think I had 
‘something like 48 hours to tell my colleagues in Ottawa 


whether or not I could participate, which was not enough 
‘time for me to do all the work I needed to do. 


Mr Hayes: Minister, I noticed that in your opening 
remarks you mentioned you were going to briefly outline 
how we arrived at the current grave state of affairs in 
agriculture. You mentioned the trade war between the 
‘United States and the European Community, the uncon- 
trolled export subsidies, the non-tariff trade barriers, the 
Chicago Board of Trade and so on. 
| Mr Mancini: Mr Chairman, on a point of order: My 
‘understanding is that in committee we generally follow the 
‘tules established in the Legislature, and in the Legislature 
it is inappropriate for the parliamentary assistant of a par- 
‘ticular minister, particularly if he is the parliamentary as- 
sistant in that ministry, to question the minister. I find it 
very odd indeed that in this committee, where time is so 
limited, the parliamentary assistant to the Minister of Agri- 
culture and Food is questioning his own minister. I ask for 
_aruling whether or not that is in order. 

_ Mr Hayes: Can I respond to that, Mr Chair? 

| The Chair: There is no need to respond to that, Mr 
Hayes, because I have heard Mr Mancini’s comments and 
I am satisfied there is no valid point of order there. Please 
go ahead with your question. 

Mr Hayes: Thank you, Mr Chair. I could have maybe 
made a statement and that would have taken care of Mr 
, Mancini. 

| The Chair: Proceed with your question. 


| 
| 











Mr Hayes: My question is, Minister, that I think there 
are some other factors and I am surprised that you did not 
really go beyond how the farmers got here today. I think 
there are some issues with interest rates and things of that 
nature. I would like you to respond to that. Also, a lot of 
people are talking about the recession we have had for the 
last two years. Maybe you could tell us, in your opinion, 
how long the farmers have been in a recession in this country. 

Hon Mr Buchanan: Basically the farm community 
has been in a recession in terms of commodity prices since 
the 1981 recession. There was one year in the late 1980s 
when commodity prices seemed to go up a little bit in 
some areas, but generally speaking the farm community 
has been in a recessionary time since the early 1980s. That 
is one of the difficulties facing farmers, the high debt load. 
Because of the very high interest rates in the early 1980s, 
through no fault of their own they incurred large debts, 
tried to expand their operations over the course of the 
1980s, and never have had a good year or two to set 
money aside to buffer them during the very difficult times. 
This is something that is not just occurring in the farm 
community. Other manufacturing sectors are suffering. 
Farmers have been suffering probably for the last 10 years, 
and one of the reasons why people are talking now in 
terms of the crisis is that there is a sense in the farm 
community that farmers are at the end of their rope in 
terms of the difficulty they face. 

1630 

The Chair: Mr Klopp, very quickly, please. 

Mr Klopp: As you know, we talk about the trade wars 
and you can blame a lot of people a lot of times all over 
the world for a lot of problems. Do you have any ideas in 
your mind on how we could protect the farmers here in 
Ontario from the situation out there, any ideas at all? 

Hon Mr Buchanan: There are different commodities 
and different farm operations that can be assisted in differ- 
ent ways. In terms of the supply-managed commodities, 
protecting article XI at the GATT talks is the best way to 
support the milk and chicken feather industries. 

In some of the other areas where we want to be partici- 


_ pants in the export market, we are going to have to live 


with free trade and international prices, and we have to try 
and be competitive in that area. We are looking at how we 
can encourage producers to come together. I encountered 
this with a grain farmer in Essex on Saturday, where he 
said he could not put together enough corn to make a 
shipment. He could have gotten a better price if he had 
been able to come together and put together a larger ship- 
ment. I think what we can do as a government is help 
producers pool their product in order to get a better price. 
Working with the farmers and the farm community, I think 
we can address some of those concerns. 

The Chair: Thank you very much for your time this 
afternoon, and I am sure you will be monitoring the com- 
ments and conversations that take place during the course 
of these hearings. 

Mr McLean: On a point of order, Mr Chairman: Does 
the minister meet with his parliamentary assistants at all? 
It is interesting that both parliamentary assistants to the 
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Minister of Agriculture and Food are here today and they 
have to come here to ask him a question. Does he meet 
with them periodically? 

The Chair: It is an interesting comment that you 
make. Thank you. 

Mr Mancini: A complete, total setup to use up the 
time of the committee; that is all it was. 

The Chair: Thank you, Mr Buchanan. Thank you, Mr 
Mancini. 


CANADIAN BANKERS ASSOCIATION 
Mr Mancini: I would ask if the witness is as evasive 
as the minister. 
The Chair: Please, Mr Mancini. 
Mr Mancini: I am just trying to help out, Mr Chairman. 


The Chair: I appreciate the help so far. I have not 
really felt any need for it. I will let you know when I do. 

The Chair: We now have three gentlemen from the 
Canadian Bankers Association. Perhaps if they would 
come up and have a seat, please. Tell us who you are and 
commence with your comments. Please leave us at least 15 
minutes for questions. 

Mr Zilkey: There are actually four representatives 
from the banking community here today. We have added one 
we forgot to tell you about. I would like to introduce the 
people at the table. We have George Arnold, who is the 
agricultural services manager for the Royal Bank for Ontario. 
We have Rich Mountjoy, who is the agricultural manager 
for the Canadian Imperial Bank of Commerce for Ontario. 
Brian Farlinger is director of commercial affairs for the 
Canadian Bankers Association. My name is Gary Zilkey. I 
am chairman of the national agricultural committee of the 
Canadian Bankers Association, and I am with the Bank of 
Montreal. We also have Bill Fulton and Cathy Frederickson 
with us. Bill is with the Canadian Imperial Bank of Com- 
merce and Cathy is with the Canadian Bankers Association. 

What we would like to do, with your indulgence, is 
make a very brief statement in terms of how we view the 
situation at this point in time. We have some material that 
we would like to distribute to the committee. We have not 
been able to get it to the committee prior to this date, and it 
contains some information relating to the volume of loans, 
the timing of loans. It is actually a copy of the brief that we 
presented to Pat Hayes’s research group when it was look- 
ing at this subject last winter and spring. There is some 
material there that we believe would be useful in terms of 
providing some background to the committee. This also 
contains a review of some of the information we had over 
the last decade, and I notice some of the comments and 
questions talked about the position during the last decade. 

One of the things we would like to start with is to say that 
it is always darkest before the dawn, in a sense, and falling 
away from the script here, yes, we are in a commodity 
price situation right now that is in real terms probably at its 
lowest levels in my memory. My memory—these are grey 
hairs—does not go back to the 1930s, but I would assume 
that in relative terms commodity prices are fairly low. 

Having said that, there is quite a difference in the way 
people in the agricultural community are managing or coping 


with the current situation. Some individuals, some of what 
I would call your top managed farms in the province, have 
foreseen the situation and made adjustments in terms of 
their method of production and in their operations. There is 
quite a difference in agriculture in terms of style, manage- 
ment and size as to how various people are approaching the 
situation. The prices jmpact everyone. Some people have 
managed their way towards these low prices, others have not. 

As somebody also mentioned, there are many sectors 
in agriculture and each one deserves a different approach. 
Livestock, the beef industry, for instance, has actually had 
a fairly good series of years in terms of prices and relative 
economics. The hogs have also had a relatively good period. 
They are now in a scenario where volume is increasing and 
prices are decreasing. Anyway, what I want to say is that 
our successful customers have recognized the reality of the 
economic situation and their cost structures have adjusted. 

I should read the script here. I have a tendency to wan- 
der, so I will come back to the script. 

Income declines have clearly reduced repayment ca- 
pacities this fall and reduced borrowing power for many of 
our customers. There are individuals who have been able 
to cope very well, but the industry generally is in some 
degree of difficulty with respect to cash flow this fall 
caused by low prices. 

Continued low incomes will likely lead to further ratio- 
nalization in the agricultural industry, in our opinion. It is 
important, however, not to overstate the impact of the price 
declines. We have not seen any noticeable increase in non- 
accruals or in problem farm accounts as a result of the 
current situation. 

Our statistics are a little bit in arrears in terms of this, 
so there may be material coming through the pipeline right 
now that we are not aware of. We have conducted internal 
surveys and basically we know there is a cash flow problem, 
but we have not seen it at this point in time as a significant 
additional exposure in terms of problem accounts. We do 
believe we are going to be able to manage, on an individual 
case by case basis, with many of those accounts in terms 
of doing various things to move them through this cash- 
flow period to the November payment of the gross revenue 
insurance plan. I endorse that as an excellent move in 
terms of an interim payment up front on GRIP. That is 
going to be very useful in getting cash flow into the system. 

The full magnitude of the current income decline will 
not be known until next winter and spring when we start 
going through our annual reviews with customers with 
respect to lining up operating loans for next year. 

As you are aware, realization of collateral security 
pledged to a bank by a farmer is a measure of last resort, 
and we would not take that precipitously unless there was 
fraud or some suspected fraud involved in our case. We go 
to great lengths to explore every viable option in terms of 
restructuring an insolvent farmer’s loans and we work very 
co-operatively. We have learned, and I think it has been a 
mutually good experience, to work with the Ontario Farm 
Debt Review Board in terms of situations. However, 
where there is no light at the end of the tunnel, neither the 
bank nor the customer has any other recourse, but that is 
after the full series of things are resolved. 
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We believe that the payment under GRIP will help alle- 
viate the cash flow problem. We fully endorse the GRIP 


program. We have some concerns about the way the pro- 
gram operates, but it is not our program. We are on the 
_ side. It is a program between the various levels of govern- 
ment and the farmers and any changes must be made by 


those two principal participants. From our point of view, 
we endorse the program as being quite sensible as a long- 


term solution. It is a year-to-year thing, but it should help 


in the long term. 

One caution regarding the GRIP program: As you are 
aware, 10% of the farmers in Ontario did not sign up for 
the program, so they are at risk in terms of benefits under 
the program, and there are a number of farmers, obviously, 
who do not grow crops and who are not covered by the 
program. There are also many crops that are not covered 
by the program, so it is somewhat of a selective solution to 
the problem. 

In the material we will hand out, we indicate to you 
that there are a number of options farmers have looked at in 
terms of solving the problems. They are not always palatable 
options from a social, political or even an economic point 
of view. They have involved increased emphasis on off-farm 
income. They have involved looking at lifestyles and 


_ things like that. But they are different things that individuals 
_ have looked at in terms of trying to resolve the situation. 


I would like to conclude my brief comments by empha- 
sizing the importance of good communications between 


. farm customers, including farm customers who are in finan- 


cial difficulty, and the banker. We may not be portrayed as 
this all the time, but we are human beings and when we 
see an individual walk across the street and down and 


- back, we do get a little bit edgy, rightly or wrongly. Come 


1 


x 


/ 


and talk to us. The earlier we are made aware of a situa- 


_ tion, the more likely we are to find a solution. 


In a similar vein, we are interested in working co-oper- 
atively with government and with industry in trying to find 


- solutions to this current problem and to the longer-term 


SS Sea 


problems and opportunities that affect the industry. 


—-:1640 


Mr McLean: I would like to find out from you how the 


farmers’ costs, hydro and all their expense for machinery 
and everything, keep going up by 10% or 11% every year. 


The cost of the product they are producing is not going up 


ae 








and in some cases is going down. Can you tell me how it is 
ever going to balance out, where the farmers are at least 
going to make a living on the farm? It just cannot continue 
to go that way. 

Mr Zilkey: If I may answer that by taking a little bit 


of a longer-term viewpoint towards the situation, we will 
- talk about crop farming specifically, because that is where 
the majority of the problems are right now. Corn, soybean 
and wheat, basically, are crop farms. 


The 1970s will go down, maybe, as an aberration in 
history, because they provided such unique and mammoth 
cash returns to crop farming. The simplest way I could 
explain it is that I graduated from university with two 
individuals I-can think of. One started farming in 1967 and 


_ he quit farming; he was forced out of farming in 1969. The 





economics of the time dictated that. Another friend started 
farming in 1971 and he had his farm paid for in 1973 as a 
result of what happened in terms of cash returns during 
that period of time. 

Being an optimist—and I am; I think you have to be an 
optimist to be part of this industry—in terms of an answer 
to your question, it is almost one of hope and by golly. In 
other words, the industry has been cyclical in the way it 
has been approached. We went through 10 relatively good 
years in the 1970s. We have now gone through a period of 
very poor years. 

We currently are faced with a situation whereby there 
is good demand for our crop products worldwide. There is 
not the buying power to facilitate or back up that demand. 
People do need the food. They just do not have the dollars. 
There are things that need to be done so that we may get 
there. What we have to do is live through the short term to 
get to that point. 


Mr McLean: You are not answering my question, sir, 
because there is no way that you can continue to increase 
costs when the cost of our products keeps going down. My 
question is, how are we going to reverse that? You cannot 
do it all as bankers, and the minister cannot do it all as 
minister. There is something wrong in the country, and I 
would like to know what it is. 


Mr Zilkey: I do not have any magic answer for the 
price issue, and it is largely a commodity price issue. In 
real terms they are at all-time lows or close to all-time lows. 

Mr McLean: It is the lowest I have ever seen it and I 
have been farming for 30 years. 


Mr Arnott: I am wondering what consideration has 
been given by the Canadian Bankers Association to under- 
take a program of special leniency towards the foreclosure 
issue in these troubled times. 


Mr Zilkey: We approach situations very much on a 
one-on-one basis. We have general guideline policies 
under which we operate, but one of those policies specifies, 
“Thou shalt”—as an account manager or a bank manager— 
“deal with the situation on an individual basis.” We have 
provided our people with guidelines in terms of steps they 
can look at, so there is an internal training information job. 
Also, as part of that, we have worked with the Ontario 
Farm Debt Review Board in terms of looking for that out- 
side third-party mediation process, and we have found that 
innovative and unique situations have come up. 

Contrary to what you may read in the media, nobody 
wins in a forced bankruptcy situation. We certainly do not 
and neither does the individual. So that is the last alterna- 
tive we look at, but our role is one of low risk, which 
involves security. We are a secured lender and we will 
realize on the security if we have to, as a last case, but we 
do follow a step of procedures on an individual basis lead- 
ing up to that. 

Mr Farlinger: May I just add a statistic. We recently 
commissioned a study on small businesses and found, a 
little to our surprise, that on average it takes eight months 
for an account to go from a satisfactory to a problem loan 
status, and then a further nine months from classification 
as a problem loan until formal call of the loan. During that 
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period there is an exploration of all possible options in 
resolving a customer’s difficulties. The most typical solu- 
tion was a refinancing of the loan package, and then on 
average a further 32 months from the call of the loan to 
completing the realization of the security, so you can see it 
is quite a long process. 

Mr Arnott: My question, though, was, has there been 
any special consideration given to enhancing the leniency 
given today’s troubled times? When you made your de- 
scription of what happens, it sounded like that has been a 
policy for the past number of years. 


Mr Zilkey: The past four or five, up to 10 years, basi- 
cally, depending on the financial institution that is in- 
volved. I will speak for my own bank in this particular 
case. We have not put out a special set of guidelines with 
respect to the current situation this fall in Ontario. What 
we have done is to survey our people to determine, as best 
they understand it, what the magnitude of the problem is. 
One of the indications we have received back from our 
people is that there is a problem, but it has not impacted 
significantly on the risk or additional exposure this fall, as 
we see it. 

Basically we will work through to when GRIP kicks in. 
Its cash flow will start this fall. The bulk of the cash flow 
will come almost a year from now in all probability, so we 
will try to work through until that cash flow is realized. 


Mr McLean: Has the Ministry of Agriculture and 
Food asked you for input for its long-range plan? 


Mr Farlinger: We have been involved in discussions 
with the consultant retained by the minister. 


Mr McLean: Oh, they have a consultant firm that is 
being paid to do this. 


Mr Klopp: Just in the vein that Mr Arnott brought up, 
in all fairness, with looking back at small businesses—and 
I have always said farmers are small businessmen—and 
this waiting until next year, we have been in about a 10- 
year low. As a farmer, I guess next year is going to get 
better. I think farmers generally want to pay their loans and 
[ am glad to hear you are looking at the situations as 
individually as possible. 

My thought is that you should really be helping out 
your bankers in your areas to realize the situation and not 
put any more undue pressure on that formula, and maybe 
even ask the farm debt review people how they can help 
work with you. I certainly feel that has to be done and I 
hope you are giving some thought to that. My only thought 
is, are you at this time thinking about even giving some 
more direction to your bankers at the grass roots and lis- 
tening to them as they come to talk to you about the situa- 
tion, more than just asking them to fill out some forms? 


Mr Zilkey: We have not done anything formally at 
this time, but yes, we are. In terms of waiting for next year, 
one thing I mentioned is that it relates to GRIP, which will 
provide an income stream for this year’s crop based on 
volumes, and it will take into account the average price 
levels. But the bulk of the income or the bulk of the cash 
flow from that will not be experienced until September or 
October next year. 


What we will try to do is to manage through on an indi- 
vidual basis, knowing that it is coming for those farmers who 
are enrolled in that program. We will try. We will certainly 
take your words under advisement, Paul, and we will try. 


Mr Waters: I want to visit a couple of things. Do you 
feel there are too many farmers within the province at this 
time? 
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Mr Zilkey: We deal with communities. We deal with 
all people who bank or live in those communities and bank 
with us in some fashion or other. In terms of agricultural 
programs and policies, we focus on what we call the com- 
mercial farm end of it, which is not all farmers. There are 
many people who are farming and should be farming, as a 
way of life or as various steps up the ladder. In terms of 
people who are living in rural areas and farming, regard- 
less of how the nature is, there are never too many, in 
terms of answering the question, but a lot of them do have 
off-farm incomes. There are a lot of different situations 
involved there. 

In terms of looking at the commercial end of the entity, 
of the industry, at sort of a 20-80 rule where 20% of your 
producers produce 80% of the product, or 10-90 may even 
be closer to reality, barring some major change in the way 
international agriculture and Canadian agriculture are 
Structured, the tendency will probably be to try to shrink 
the numbers at that commercial end of the spectrum, and 
by definition increase the economic size of that end, but it 
still leaves a fair amount of opportunity for people to farm, 
in a sense, and live rural lifestyles. 


Mr Waters: Historically, as a taxpayer, I have seen 
the government spend money time and time again with the 
farmers, trying to help them out of crisis after crisis. The 
other part of the question I want to ask is that I was won- 
dering whether you could give us your view of how we 
could spend money in the short term in such a way as to 
affect us in the long term so that we are not back here in 
two, three or five years; in other words, alleviate the im- 
mediate crisis, but in such a way that it affects the long- 
term financing of farming in the province. 


Mr Zilkey: That is a big box you have given me. 
Mr Waters: In 10 words or less. 


Mr Zilkey: I wish I had the answer to that. I am afraid 
it is not as simple as one major program or one catch-all 
program. It is probably a series of moves. I think we are 
relatively well positioned, in terms of grain and oilseeds, 
in the longer term as a result of the combination of the net 
income stabilization account and gross revenue insurance 
plan programs. I view them both as long-term programs. 
They are going to take some years to kick in. I guess the 
simplest way I could answer, and it is an oversimplifica- 
tion, is to supplement incomes in the short term in what I 
would probably call an administratively efficient manner, 
which I would interpret as not creating a monster that would 
cost half the dollars, that type of thing, to administer. 

Beyond that, you would have to look at each of the 
other sectors in terms of bringing in the beef and beyond 
that, but in terms of the grain and oilseeds it is probably 
beyond that in numbers, small things here and there that 
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you can do to improve management efficiency. Going back 
a little bit to financial management training in the long run, 
I guess a high emphasis on our part in terms of initiatives 
would increase that. 


Mr Hayes: Mr Zilkey, in your very good brief that 
you made to the Agricultural Finance Review Committee 
back in December, at the bottom of (d) you made the 
comment: “Farmers often make production decisions 
based on government policies and programs rather than 
market requirements. Frequent changes in government 


programs have created a measure of uncertainty for the 
industry, and have made long-range planning extremely 


difficult.” Would it be possible for you to elaborate on that 


for the benefit of this committee, please? 


| 


Mr Zilkey: I can give you a couple of examples and 
relate them to the GRIP program, and I will relate them out 
of province, if I may. That way I am fairly safe in terms of 
media or whatever. We have a crop, primarily grown in 


‘western Canada, called lentils. Normally there are about 


200,000 acres in lentils and it is a very fine market. Any 
-underproduction will shoot the price one way or the other. 


_AS a result of the initial price, or the GRIP price, the 


; 


, point of view, on policy rather than market signals. Wheat 
was another classic example this year. The acreage of 


acreage of lentils went over 500,000 this year; it more than 


doubled. That is an example of farmers selecting on the 
basis of a government program. 

One of the interesting things about the GRIP program 

is that it is commodity-specific at this point, as opposed to 

including all crops. There are pros and cons of looking, but 

while it is commodity-specific it will create those opportu- 

nities. People will select for or against it from a policy 


wheat increased across Canada and the only signal was 


GRIP with respect to that increase. All other signals should 


‘have dictated a decline in acreage. 


Mr Dadamo: Do you have staff who might go to a 


| farm to study potential problems they might have and tell 


them what they could do to keep afloat? 


Mr Zilkey: We do not tell them, or we try not to tell 
them what they could do to keep afloat. We are an input 


supplier. It is always a fine line. We try to advise them and 


work with them. We are not so presumptuous. If we are 


going to farm, we should get out there 365 days and do it, 


; 


; 


that sort of thing. We do have staff. We have support staff. 
Our direct linkage with the individual farmer is our ac- 
count or branch manager who is involved, but he or she does 
have the access to support staff throughout the province. 


_ Mr Cleary: I think I heard you say a bit earlier that 
you have no more of a problem collecting your loans this 


year than in previous years. 
Mr Zilkey: At this point we do not foresee, overall, a 


“significant problem in that. I mentioned in the brief that 


the proof is in the pudding. That is based on a survey we 


have conducted with our people. The proof in the pudding 


will come this winter and spring when we sit down and do 
_a lot of the annual reviews. 


Mr Cleary: Would I be correct in saying that you 
would be in favour of a permanent program rather than 








putting more patches on the boot? In having temporary 
programs, you would like to see a permanent program. 


Mr Zilkey: I have referenced a little bit to what I 
think the industry would like, and that is why I referenced 
GRIP and NISA as being around for a long time. I see 
them as beneficial if they are because they are permanent 
programs the industry can work with. We as bankers want 
to work with them as well. We find them beneficial, but 
again I will go back and mention that we are not the be-all 
and end-all. The details should be worked out between the 
government and the farm groups. Those are the two pri- 
mary constituents. if I could jump a little bit here with 
temporary programs, we would try to work with govern- 
ment in terms of delivering or administering them if we 
can come to an arrangement whereby they can be expe- 
dited. We are interested in that. 


Mr Cleary: A few moments ago you mentioned full- 
time and part-time farmers. Do you have any breakdown 
on the percentages of full-time and part-time farmers that 
you do business with? 


Mr Zilkey: No, I do not have that material offhand. 
With respect to Ontario, it will contradict a little of what I 
said before, but we do know there is a slight increase in the 
number at the upper end of the size spectrum, the larger 
farmers. The group that is being pressured in terms of 
numbers is the medium-sized farmers, usually with in- 
comes of $25,000 to $100,000, that type of thing. There is 
also an increase in part-time farmers. Let me define that as 
those farmers who have relatively full-time off-farm income 
and who are farming around a full-time job, basically. 
There has been a large increase in those numbers. 


Mr Mancini: I want to go on record as disagreeing 
with Mr Pat Hayes as to his view on the CBA brief, dated 
December 1990, which was presented to the standing com- 
mittee on finance and economic affairs. Mr Hayes found 
the brief to be quite helpful. To be very honest with the 
gentleman before the committee, I find some portions of it 
quite disturbing. 

Mr Hayes: On a point of order, Mr Chairman: Just to 
respond, if Mr Mancini takes offence— 

Mr Mancini: That is not a point of order. 

The Chair: I will decide that in due course. 

Mr Hayes: Perhaps Mr Mancini would sit here and 
please, let’s deal with the issue in front of us in trying to do 
the best we can for the farmers of Ontario. 

Mr Mancini: I do not need to be lectured by Mr 
Hayes. If he has a point of order— 

Mr Hayes: I made a statement that it was a good brief, 
not that I agreed with everything that was in the brief. 

1700 

The Chair: Thank you, Mr Hayes. That is not a point 
of order, but it was well put. Mr Mancini, please. 

Mr Mancini: Mr Hayes has again stated for the record 
that he thought your brief was good. I find your brief disturb- 
ing in many areas. You state in your brief that, “In sum- 
mary, it is our view that the availability and cost of credit 
is not a limiting factor on the profitability of established 


R-424 


STANDING COMMITTEE ON RESOURCES DEVELOPMENT 


23 SEPTEMBER 1991 








commercial farmers who exhibit good management 
skills.” I would have to severely disagree with that. I find 
that the availability of credit and the high cost of credit to 
farmers has severely restricted their ability to be successful 
farmers. I think that is a large portion of their cost and any 
one in the banking business would know that farmers in 
general—at least farmers I know in Essex county and 
southwestern Ontario—view the availability of credit and 
the cost of credit to be a really onerous burden. That is 
why governments in the past have done it. This govern- 
ment of today has pledged, we are not sure yet whether it 
is $50 million or $100 million, to leverage low-cost inter- 
est loans. I would say that farmers would be bankrupt in 
droves if government did not help them with their interest 
rates in the past, present and future. 

You state on page 2, “As we indicate later in the brief, 
Ontario agriculture is, on average, in a relatively strong 
financial position.” I do not know what to say about that 
statement. We are in a major crisis in the farm community. 
I know that in Essex county probably 20% to 33% of all 
farmers could be in financial jeopardy. A thousand farmers 
attended a meeting a couple of weeks ago, in Lucknow, I 
believe. They were not there because they wanted to go 
out and have a cup of coffee. They were there because 
their farms are in severe financial crisis. 

The minister himself has stated that agriculture is in 
need of a cash infusion. I am assuming he is making those 
comments based on fact and data either collected by this 
consultant he has hired or by ministry staff or by the politi- 
cal work they are doing, so I personally cannot agree with 
your comment that on average farmers in Ontario are in a 
relatively strong financial position. 


The Chair: Mr Mancini, you will also find that you 
have gone three minutes over the time allotted to your 
caucus. Can you be brief, please. 


Mr Mancini: Thank you for your advice, Mr Chair- 
man. I will turn then immediately to page 12 wherein it 
says in your brief, “Under normal circumstances, experi- 
ence suggests that government should avoid initiating and 
participating in credit and financial support programs or 
any other program that causes a distortion in the market- 
place.” I say with all respect that the United States of 
America and the European Community have already dis- 
torted the marketplace as much as it can be distorted, and 
if the Canadian government, if all the Canadian provincial 
governments, do not intervene with some kind of counter- 
measure, Ontario will not have a farm industry and we can 
kiss all our farmers goodbye. 


The Chair: Do you gentlemen want to respond to that? 


Mr Zilkey: Perhaps I could respond quickly. First of all, 
and I do not want to take the temper of the comments too 
far out of context, some of those comments were written 
last fall and they really do not apply to the current cash 
flow situation affecting cropping farmers. 

With respect to the strength of Ontario agriculture, | 
Should explain that my background until about two years 
ago was westem Canada. One of the joys when I came here 
was the diversity, and from that you get tremendous strength. 
The diversity of the agriculture here is quite remarkable. I do 


not want to minimize problems. They are there but they 
are not as great. You are not a uni-commodity sector as we 
would find in Saskatchewan, for example. The problems 
currently are very great there comparatively speaking. That 
is relative and it does not change the fact that the situation 
is not good. . 

Within the province, Essex county has had an extremely 
bad production year, and there is no doubt about it, and 
then it gets progressively better as you go farther out to the 
point where when you get out to the Brockville area or 
some other areas, they have above average yields. That 
does not change the price, but in fact we have some areas 
with better than average yields. 


The Chair: We appreciate your interest and your in- 
volvement in these particular hearings. We look forward to 
the report and I trust you will be getting copies of it. 


ONTARIO MILK MARKETING BOARD 


The Chair: We now have people appearing on behalf 
of the Ontario Milk Marketing Board. While there may not 
have been Niagara fruit juice here, there certainly was 
milk. Would you please tell us who you are. Try to leave 
us 15 minutes for the conversation which is going to flow 
from your comments. 


Mr Core: I am John Core, chairman of the Ontario 
Milk Marketing Board. I am a dairy farmer from Lambton 
county and I did milk cows this morning. I doubt if Mr 
McLean can even claim to do that. 


Mr McLean: I was at the farm. 
Mr Core: Were you at the farm? Excellent. 


The Chair: Some people would suggest that as poli- 
ticians, we merely milk the system. 


Mr Core: I have with me Wesley Lane and Peter 
Gould from our staff. Certainly it is a pleasure for me today 
to bring you a few comments on behalf of the Ontario Milk 
Marketing Board. I must apologize that these are simply in 
point form because of the time involved in putting it to- 
gether, but I think we do in fact have a crisis facing us in 
agriculture in Ontario and across Canada. I want to share. 
with you some of our views from supply management and 
tell you how big our industry is, how we went about solv- 
ing a crisis that faced us 25 years ago in the milk industry in 
Ontario and offer you some concerns I have about the GATT 
negotiations and the directions they are taking right now. 

First of all, Ontario has 9,000 dairy farms. That repre- 
sents about 14,000 families whose livelihood depends on 
milking cows. Last year, 2.34 billion litres of milk were 
produced and that represented a farm-gate value of $1.2 
billion. At 1989 cash receipt levels, that means we are 
responsible for 20% of the farm cash receipts in Ontario 
from the single commodity of milk. 

The crisis in agriculture results currently from the fact 
that returns to producers in many commodities have been 
chronically low throughout the 1980s. I know that person- 
ally because on our family farm, which I and two brothers 
Operate, about one third of the land base is used for the 
cow herd and the other two thirds of the land base is used | 
to grow corn, soybeans and winter wheat. So I have per- 
sonally observed what has happened to commodity prices. 
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Low commodity prices combined with high input cost 
create a cash squeeze. Farmers in non-supply-managed 
commodities survive through a combination of using up 
equity and government assistance. There are limits to eq- 
uity and it is a double-edged sword which drives up costs. 


Presumably there is a limit to public support as well. The 


crisis in agriculture, and I want to emphasize this, did not 


happen overnight. It has been building over a period of 
upwards for 10 years. 


What are the causes of low prices for non-supply-man- 
aged commodities, particularly the grains and oilseeds that 
are in crisis now? They are rooted in the General Agree- 
ment on Tariffs and Trade. World and market prices are 
determined by government-subsidized exports, reportedly 
costing taxpayers around the world some $200 billion an- 


-nually. Canadian producers are victims of US and Euro- 


pean Community trade wars. Prices no longer bear any 


| relationship to supply and demand, input costs or consider- 
ations of efficiency. The net effect is no return on invest- 
_ ment and negative returns to labour. 


4 


I am the first to recognize that there are all differing 


“levels of efficiency on farms. Different managers have dif- 


ferent skills and different managers entered farming at a 
different time in history. They may have high equity or low 
equity. There are all different types of farms and farmers 


out there, but I think it is fair to say generally that in the 


grains and oilseeds sector today there is very little return 
on investment and labour. 


Canada’s approach to supply management: The mar- 
keting system for feathers and dairy, which is virtually 
unique to Canada, is predicated on allowing producers to 
earn fair returns for their labour, management and invested 
capital. I want to emphasize that we provide the opportuni- 
ties for producers to achieve fair returns. We do not guar- 
antee returns to producers but provide them with the 
opportunity to achieve fair returns. These are achieved 
with minimal transfers from the public sector, and to date 
nothing remotely resembling a bailout. 
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All farmers in Canada produce high-quality agricul- 


tural products with an efficiency almost unparalleled 





| 


| 


around the world. At about 13% of disposable income, 
Canadians spend the second-lowest share on food. Quite 
frankly that is the root of the problem in agriculture, the 
fact that we only spend 13% of disposable income on 
food. That is a result of the low commodity prices we face 
in many commodities in agriculture. The reality is that as 


farmers have been forced to produce commodities at those 


low prices in the open marketplace, that has allowed con- 
_sumers to be left with more disposable income to spend on 
, other things. 


I want to remind members of this committee that there 


are only two things you require to sustain life: One is shelter 
and one is food. The food is only costing 13% of dispos- 


able income and that is the root of the problem. If we are 


going to resolve the crisis facing agriculture around the 
world, consumers are going to have to understand that they 
_ will have to pay more of their disposable income for food. 


It may not be very much more, but it will be slightly more. 





The philosophy of our marketing board is to allow the 
consumer to decide the size of the market and pay prices 
which permit dairy farmers to operate as a business, and 
our marketing board has the legislative authority to set 
those prices. To achieve these objectives requires three ele- 
ments of national dairy policy: effective border controls, 
production discipline and cost of production based pricing. 
It is noteworthy that Canada’s system of supply manage- 
ment is fully based on existing GATT provisions. This 
sharply contrasts with practices employed by the US and 
the European Community. 

I am before you today partly because of my extreme 
concern about what seems to be happening in the current 
round of GATT negotiations. Based on recent reports, the 
industry is very concerned that the current GATT negotia- 
tions will eliminate Canada’s right to have supply manage- 
ment using article XI 2c(i). This assault is being led by the 
United States. 

In our view, it would be a terrible irony to see net farm 
incomes in agriculture harmonize by adding dairy and 
poultry to the existing crisis. The federal government so far 
has taken the negotiating position that GATT supply man- 
agement provisions must be strengthened and clarified. 
They must not be allowed to deviate from that course. I 
hope all parties in the Legislature are able to support us in 
this endeavour. 

The dairy industry is in the midst of an intensive lobbying 
activity to help solidify Canada’s negotiating position. I want 
to divert from the notes for a moment and tell you why we 
were so concerned very recently. The chief agriculture nego- 
tiator for Canada, in the last week and one half to two weeks, 
on two occasions has suggested that Canada may not be able 
to deliver on its position vis-a-vis supply management. 

The Canadian government has not changed its position, 
but I find it very serious when our chief trade negotiator for 
agriculture suggests we may not be able to deliver. This is 
happening because the Europeans appear to be moving 
towards accepting the US position of tariffication of all 
import structures which would lead to doing away with 
article XI 2c(i), the US waiver, section 22, and the variable 
import levies that the Europeans use. They are suggesting 
that by doing away with that and putting tariffs in place, 
they will be able to offer the same kind of protection. We 
reject that. 

Article XI 2c(i) is what is required to be strengthened 
and clarified for supply management to work in Canada. If 
other countries under GATT choose to go another way, 
then this kind of provision should still be available for 
countries like Canada which are prepared to practise a 
domestic policy of supply management. We are also con- 
cerned that the current proposal under the aggregate mea- 
sure of support would suggest that we could not operate 
our pricing programs and would also suggest that levies 
and those types of things paid by producers would be con- 
sidered in the red category of the aggregate measure of 
support category and would have to be reduced. 

I am also concerned for those people in the grains and 
oilseeds sector. The suggestion, as I understand it, is that 
GRIP, for instance, under the current proposal would be a red 
category subject to assistance. Any commodity-specific 
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program would be subject to reduction of upwards of 30% 
in the first year. I think we have to be concerned about that 
as an agricultural industry, but I am particularly concerned 
from the supply management point of view that we must 
have the federal government make it clear, and the mes- 
Sage is very simple, that the federal government cannot 
sign a new GAIT agreement without strengthening and 
clarifying article XI and making sure that the other ele- 
ments do not impact on our supply-managed commodities. 

If we want to take a sector of agriculture in Canada that 
in light of the problems we are facing is contributing to 
farm incomes, a stable source of farm income, we do not 
want to put it at the whims of the world marketplace in the 
short term by taking away that kind of support. It is ex- 
tremely important that we protect that. 

We in the supply-managed commodities, the egg 
board, the chicken board, the turkey board, hatching eggs, 
and milk and cream, are launching a major lobby cam- 
paign on October 1. We are meeting in Toronto. We will 
have about 400 to 500 representatives of our committees 
here in the province to outline our concerns about GATT, 
and that will launch a major lobby effort with our MPs in 
Ontario. The same thing is happening in every province in 
Canada to re-emphasize how important it is for the federal 
government to deliver on its promises. We look forward to 
your support. 

Just before I leave off for questions, one other thing I 
would like to make you aware of is that our industry itself, 
even within supply management, is currently going 
through some difficulties. They have to do with the con- 
sumer trends towards fat and their views about cholesterol. 
This is having a significant impact on the size of our industry. 
In fact, over the last two years, the amount of industrial 
milk we can produce in this country has been reduced by 
10%. Farmers in your respective ridings who are dairy 
farmers are feeling the pinch as we shrink the amount of 
milk required for industrial milk purposes, and we have 
done it by 10% over the last two years. It all has to do with 
the trend of movement away from normal-fat dairy products 
to lower-fat products. 

For instance, every time a consumer buys a litre of 1% 
milk instead of 2% milk, it shrinks the amount of fat we 
require for ice cream. Even though he bought the same 
litre of milk as far as the consumer is concerned, it has 
meant that we are able to ship less off our farm into the ice 
cream industry, for instance. 

We are going through that downsizing and it is putting 
pressure on our producers, as Mr McLean well knows 
from personal experience on his farm, I expect; that is 
happening and it is putting pressure on our own producers. 
We are attempting to overcome that as much as possible. 
We are changing our advertising approach, our informa- 
tion on health and nutrition, and we will be introducing 
multiple-component pricing on January 1, but dairy farm- 
ers are not isolated from the impact of changing markets. 

I am prepared to answer any questions you might pose. 

Mr Klopp: You mentioned supply management and I 
guess I have always been a strong supporter of the supply 
management system. I realize it does seem to give a farmer 
the right to go to the barn or wherever, and if he does a 
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good job, he will get paid for it. I am sure our caucus is 
fully supportive of you. But you know a lot of this is 
non-supply-management commodities, and over the years 
we have tried different programs. They have always said, 
“Next year the Chicago Board of Trade prices will go up; 
we roll the dice,” or whatever. 

There is a feeling out there that this is only going to be 
another short-term two or three years and then sanity will 
come back to the prices, the good old days, I guess, that 
will get $3 for corn and it will only cost us $2 to grow it. 
Do you think that is going to come back? Right now we 
are seeing $80 wheat or whatever in the world market, etc. 
Do you think this is going to come back that quickly, or do 
you think farmers have to start looking at, how do we live 
within the costs in Ontario and get on with that, as you 
people have done? 


Mr Core: If I take off my hat as chairman of the 
marketing board and speak as a farmer, my sense is that 
the price farmers receive for their commodities has to be 
resolved. They have to be higher. If agriculture is going to 
Survive, and survive such that it can be an economic part 
of a rural community, then prices have to be improved. 

I am afraid that what has been the price-setting mecha- 
nism for grains and oilseeds in the world is no longer 
working. I do not think there is a price discovery method 
out there that is responding to supply and demand. When 
you build on top of that the huge subsidies that have been 
happening in the US and Europe and that we have been 
attempting to try and match and just cannot do with the 
size of our treasuries, there has to be some resolve about 
how you obtain a fair price for the product the farmer is 
producing. I think the classic example you always hear of 
is the three cents of wheat and a loaf of bread. You could 
double that three cents and the consumer would never see 
it, but it is critical that the farmer does receive that addi- 
tional three cents. 

I think there has to be a coming together of farmers in 
trying to resolve some of those issues as well, working 
together to resolve the issues of recovering a fair price out 
in the marketplace. 


1720 
Mr Klopp: Do you have any suggestions? 


Mr Core: I would like to think we could look, for 
instance, at what happened in supply management histori- 
cally and talk about the issue of what is the domestic mar- 
ket in various commodities in agriculture. We recognize 
that some of our commodities in Canada trade on a global 
market, but a certain percentage of those commodities end 
up in a domestic market. I firmly believe there should be 
some realities of some kinds of two-price marketing 
Schemes if you are prepared to control production within 
some parameters. 

I am the first to admit, however, that farmers, we our- 
selves, find it difficult sometimes to work together. I hold 
up the milk and poultry industries as unique examples of 
the kinds of things you can achieve over a period of time 
when you work together as producers. 

At the same time, I think we have to recognize that the 
whole GATT structure has to reduce the subsidies in various 
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countries around the world if there is ever to be any hope 
of some kind of free movement of grains and prices in the 
world. 


Mr Waters: As to the 13% that you mentioned of 
disposable income that Canadians spend on food, from 
what I have heard in talking to people, most people would 
not be at all upset if we somehow found a way of giving 
the farmer more money for his product, on the guarantee 
that it was going to go to the farmer. The perception out 
there is that every time we give the farmer a cent, some- 
body above him takes two and he has a net loss of one. 
What I would ask you to comment on is, is that perception 
correct, and if so, how do we go about assuring that if we 
‘put some assistance in place, it goes to the person who 
‘most needs it, and that is the farmer? 


Mr Core: I think the only way to assure yourself of 
that is to make sure the farmer receives that price for the 
price of his commodity when he sells it to the processor or 


whoever he sells it to. That is why it is supply manage- . 


ment. We have the ability to take that fair price out of the 
marketplace. Any other time you try and put those dollars 
into producers’ hands, there are all other kinds of things 
taking place. 

I think collectively we have to work together to find 
that the price at delivery point for the farmer is the fair 
price and that it does end up in his hands, with no question. 
My concern, however, is that we have been able to do that 
in supply management, but my sense is that a lot of people 
still do not understand that. We are criticized very often for 
price changes that take place at the retail level. For in- 
) stance, we are criticized and it is said, “The reason the 
price went up at retail is because there’s a milk marketing 

board in Ontario.” It has nothing to do with it. The milk 
marketing board is a group of dairy farmers working on 
behalf of dairy farmers, who are very much controlled in 
the way we change prices. There is a lack of understanding 
about how that price mechanism works in supply manage- 

ment. I would like very much to find a way to explain that 
to people, that we feel we are taking a fair price out of the 
chain and that we think other farmers need that same kind 
_ of opportunity. 


Mr Hayes: John, I know that this government and 
Elmer Buchanan, the Minister of Agriculture and Food, 
have indicated publicly that this government certainly sup- 
ports supply management and will support the efforts in 
the GATT round to protect article XI, or even make im- 
_ provements in it. I just wanted to ask you a straightforward 
_ question: Do you have the support from the other prov- 
_inces? This government is certainly supporting you 100% 
in that effort. Is there something that maybe the Minister 
of Agriculture and Food or the Premier could do to help in 
_ that situation? 


Mr Core: I think we would very much appreciate the 
minister and the Premier communicating their concerns to 
their counterparts in Ottawa, and I think it also behooves 
_us that the ministries in the various provinces work jointly 
together, because the impact within Ontario is exactly the 
_ same as the impact in Quebec or New Brunswick or Prince 
_ Edward Island as far as their supply-managed commodities 
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are concerned. I think any opportunity the government has 
to communicate with governments in other provinces is 
extremely supportive. 

I want to emphasize to you as well that we support the 
dual policy approach. We recognize that grains and oilseeds 
for the foreseeable future will be competing in world mar- 
kets and that Canada must try and lower the subsidy levels 
around the world so there might be some hope of price 
improvements in those commodities. We have to make our 
government understand that it can support a two-policy 
approach, which it has been doing, and that none of us should 
view this as a threat from one commodity to another. 


Mr Hayes: I think that little story you alluded to about 
misunderstanding is very important. I received a call a few 
weeks back from the manager of a grocery store chain who 
informed me that it was the wrong time for the milk mar- 
keting board to get that seven-cents-a-litre increase. I said: 
“I’m not aware of this. I’1] call you right back because we 
should be aware of this.” It just so happens that it was the 
processors’ association that actually had gone forward to 
get a seven-cents-a-litre increase in milk. 

We are trying to put some things together and trying to 
get the message out to people, because I believe there is a 
lot of education that is necessary, but how do we head these 
things off? I know that unless someone calls and asks you, 
you do not really know. I think it requires a lot of education 
for the public on marketing boards by management. 


Mr Core: It does. We try to make our decisions 
known widely at the time. Our last price increase for fluid 
milk was a year ago at this time at two cents a litre, and 
there have been no changes in fluid milk price at the farm 
gate since that time. We are talking about something modest 
like 1.5 to 2 cents, perhaps in December of this year. It is a 
problem in the marketplace that wholesale price changes 
or retail price changes do not necessarily reflect what hap- 
pens at the farm gate. I think each of us has to take the 
opportunity to educate people when those things happen. 


Mr Cleary: Thank you for your excellent presentation, 
John. The previous presenters said they did not feel they 
were going to have much more of a problem this year than 
they had in previous years collecting farm loans. I would 
like your comments on that. 


Mr Core: My sense in talking to people is that there 
will be more problems in the coming year. I know that on 
our farm if we were simply in the cash crop business, and 
if when we started in 1975 we had simply been in the cash 
crop business, I think it is fair to say we would no longer 
be in business, or very soon we would not be in business. 
The dairy part of our farm has, there is no doubt in my 
mind, subsidized to some extent our cash crop enterprise. 

You may ask, “Why do you bother continuing with the 
cash crops?” It is part of a rotation system from a conserva- 
tion point of view. The rotation through the various crops 
allows us to minimize our use of pesticides and these kinds 
of things. We have the machinery, required for the farm 
operation, so we are able to absorb a lot of the cost associ- 
ated with that into the dairy enterprise. 

I think there is a real crisis facing those growers of 
cash crops in Ontario; I do not think there is any question 
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about it. It may not come overnight, but as we approach 
the spring when it is time to arrange for credit—and I have 
to emphasize, a lot of credit for putting grains in the 
ground in spring comes from suppliers, not from banks—I 
think we will find a very severe problem. My personal 
feeling is that this is going to be a long, hard winter for 
farmers in the province, and programs that governments 
can put in place to ease that will help. The same thing is 
happening in the United States. Dairy producers in the 
United States who do not have the protection of supply 
management, if you listen to them, they are telling the 
same stories as grains and oilseed producers in our prov- 
ince. They are under tremendous pressure. 


Mr Cleary: I fully agree with you, coming from the part 
of Ontario I come from, and I occasionally deal with Quebec 
farmers too. They feel the very same as your comments. 

One other thing I would like to ask you is that you 
mentioned, I think, the turkey growers. I would like your 
comments, because I know that in our part of Ontario, 
many in the community buy their turkeys at 67 cents a 
pound. In another country they bring their milk in at $1.40 
or $1.50 a gallon. I would like your comments on that. 

Mr Core: I am extremely concerned about the issue 
of cross-border shopping, which I think you are alluding 
to, Mr Cleary. I think we have to stand up as Canadians 
and decide whether we are Canadians or whether we are 
simply people looking for the cheapest consumer goods 
we can find anywhere in the world. I think it is high time 
we start talking about that issue. The United States is a 
different country. They have a different cost structure, dif- 
ferent costs of producing goods. In milk, for instance, their 
government subsidizes hidden subsidization to their dairy 
farmers. It is 12 to 13 cents a litre. They are still doing it. 

Mr Klopp: They’re still going broke. 

Mr Core: And they are still going broke, right. It is a 
different country and environment, a country with a different 
monetary policy. 

I am quite frankly very concerned about what is hap- 
pening in cross-border shopping, be it for dairy products or 
turkeys or VCRs or whatever it is. I am proud of being a 
Canadian and of being part of a country that has the kinds 
of social policies it has in place, from medicare on 
through, and I think we had better reconsider this. We are 
selling ourselves short as Canadians. Something has to be 
done about it. 


1730 


Mr Mancini: I would just like to thank the Ontario 
Milk Marketing Board for what I consider to be a pretty 
excellent brief. I think that in a few short minutes, you 
have given us the crux of the situation or reinforced in the 
minds of many of us what is happening to Ontario farm 
families. 

I do not really have anything to add to what you have 
already said other than to say that I do not foresee any 
letup whatsoever in the agricultural war that is going on 
between the United States and Europe. Anybody who has 
been to Europe lately will see that the European farmers 
have never been so prosperous. They are deeply involved 
in their own political systems and they are going to fight to 


keep that prosperity. It is going to be up to the Canadian 
government and all the provincial governments to make 
sure we can save as much of our agricultural industry as 
possible, and if we do not believe that, we have to widen 
our horizons a little bit and see what is going on elsewhere. 


The Chair: Perhaps you want to respond to that. 


Mr Core: I am concerned about what is happening in 
Europe with these messages our trade negotiators bring 
back. Our sense is that the Europeans are not moving off 
their original position, and that is what gives me double 
concern that our trade negotiators would be suggesting 
that. By putting a person or group of people in Europe 
over the next six to eight weeks as the trade negotiations 
develop, we are making sure that we have someone on the 
scene who can feed us back a reflection of what the Euro- 
pean position is. We have had support for article XI from 
the European Community, Japan and some of the Scandi- 
navian countries and we are hopeful that will continue on 
into the negotiations, but when we have mixed messages 
from trade negotiators, we must get concerned. 


Mr Villeneuve: Thank you, John and your group, for 
a very good presentation. I am sorry I could not have been 
here earlier. 

One thing that has got me very much concerned is 
developments fairly recently in the feather industry, the 
broiler industry in particular. We have a government and a 
minister that say they are fully and totally committed to 
supply management, and I can assure you that I am. How- 
ever, when we see that the cost of production formula for 
the broilers was reduced by 12 cents a kilo by the Farm 
Products Appeal Tribunal and the minister went along with 
it, I say to you that now the broiler producers have the 
worst of two worlds. They produce under supply manage- 
ment with a quota and have apparently lost control of the 
price. Their cost of production formula was a sacred cow, I 
gather. I am not privy to whatever happened. I have a letter 
to the minister and I am sorry he is not here because I am 
waiting for the reply. 

I was in Lucknow 12 nights ago and that was a pretty 
rough situation. Farmers are quite prepared to work to- 
gether. They are not waiting for their neighbour to go 
broke to buy him out this time because they could well be 
the next one. What do you think of this situation in the 
broiler industry? 


Mr Core: I am the first to admit I do not understand 
all the details, even in talking to people who have been 
involved in the issue. Hopefully, it will resolve itself. We 
have a structure in place, and through negotiation and 
working with the commission and the board itself, I am 
hopeful it can be resolved along with the minister and his 
staff. I do not know what the answer is or what the root of 
the problem is. All I know is it is the type of issue that 
collectively, if people put their minds to it, can be resolved. 

Just to relate from the milk perspective, which is what I 
feel most free doing, we do have a cost of production 
system in milk that is publicly dealt with each year when 
we review it. We have had a system in place where we 
openly discuss it with the processors and we met last week 
with representatives of the Consumers’ Association of 
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Canada—Ontario so I think it is in the best interest of all 
of us to work that through collectively. 

I do not know exactly what their particular problem is, 
but I do know that the pillars of supply management I have 
talked about before are important. We have to be able to 
achieve cost of production pricing. If we are going to con- 
trol our border and limit that, then we have to have a fair 
cost of production, and we have to be able to control our 
production, which we have been able to do. But all those 
three things have to go together; we cannot have two out 
of three of them. For instance, we cannot have border 
protection and control our production and then be at the 
whim of the open market for price. You have to have all 
three of those elements together, and it behooves any seg- 
ment of industry to work with the whole industry, the pro- 
ducers, processors and consumers of the product, to 

resolve those issues. I hope they get resolved, but I cannot 
comment specifically on that problem. 


| Mr Villeneuve: I have some great difficulty when I 
_hear on the one hand, and we have heard it again today, that 


would be a good idea—you may not be able to do it, but it 
would certainly be a good idea—and then we see a supply- 
managed commodity being shot down in flames by the very 
people who are there to protect it, right at the provincial level. 
I agree that article XI 2(c) of the GATT must be 
strengthened and protected, and it was my impression Eu- 
rope was using that as its fallback position. I am not sure 
whether they have changed from that or not, and I am still 
wondering, but we are seeing right from within a 12-cent- 
_a-kilo reduction from a cost of production formula. 
It can also happen to you if it can happen to the broil- 
ers, and we, the public, without being told this is happen- 
ing, say, “These guys are under supply management; they 
do not have any problems.” We know the entire industry is 
under attack right now. Grains and oilseeds are at the front 
of the line, and you may not be too far behind, even under 
supply management, particularly when we see the cost of 
production bible being thrown out the window. I have 
great problems with that. 
Mr Core: If the cost of production bible was thrown 
out, then that is not what should have happened. I do not 
_ know that for a fact. All I am saying is that cost of produc- 
tion has to be developed in a public way. You have to be 
able to justify what you are doing, which we have done. I 
assume that is being done. I think cost of production is 
important, and I think it is important we work with both 
sides of our industries, both producers and processors, to 
resolve these issues before they get to appeals tribunals or 
before they get somewhere along the lines. By mutually 
working together, I think we can protect that ability to 
have cost of production, at least I certainly hope so. 












we want everything supply managed, and I think that . 








Mr Villeneuve: John, I firmly agree. There was a 
time, and I go back to the early 1980s, when the price of 
grain started to fall. We had dairy farmers saying, “Gosh, 
this is great.” We had chicken farmers saying: “Boy, this is 
great. It is going to reduce my costs and I will be able to 
Squeeze out a little more profit and let this cash cropper 
down the road suffer and make out or go broke.” But the 
attitude is different now, because I think they are realizing 
the entire industry is under attack. It is bad enough we 
have to deal at the international level. I just returned from 
Cuba, where they are not food self-sufficient, and it is a 
terrible situation. Heaven forbid that socialism, whatever it 
is anywhere, would bring us to that kind of deal, but we 
are under attack right now. Wehave the capacity to feed the 
world, literally, and we have major problems. 

I think we need to watch the broiler industry very 
closely. You, as people in the dairy business under supply 
management, really have to look at this one because it is 
under attack at the local level. The producers put out all 
their documentation saying, “This is the cost of produc- 
tion.” Someone in the processing business said, “We can- 
not meet this cost of production because of competition,” 
not just the raw product, but the cost to operate, mandated, 
many of these costs, by governments. It sounds great when 
you are making a political speech, but you have suffered as 
a producer. Chicken has not gone down for the consumer, 
not one bit; I am sorry. It may have gone down for the 
large users, ie, the Kentucky Fried Chicken type of thing, 
but it has not gone down for the large group of consumers, 
which we all are. Supply management sounds good and it 
sounds like you have it where you want it, but I can assure 
you it is under attack from within. 


Mr Core: My same comment is that from a supply- 
managed point of view, we need those three elements, and 
cost of production is very fundamental to the process. The 
cost of production has to be open and transparent, and if 
we start to have problems in that area, then really we have 
lost one of the pillars of supply management, so cost of 
production is extremely important to us. 

The Chair: Gentlemen, I want to thank you very 
much for your participation this afternoon, and we value 
your comments. We look forward to the report and trust 
you will be getting copies of it soon after it is prepared. 

Mr Core: Thank you, Mr Chairman. You have a diffi- 
cult job ahead of you, but I think it is extremely important 
to the future of agriculture in Ontario. We have to find a 
solution. 

The Chair: That completes the representations this 
afternoon. 

The committee adjourned at 1740. 
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